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DECISIONS 

RELATING  TO 

THE  PUBLIC  LAiSTDS 


opening  of  kiowa,  comanche,  apache,  and  wichita  indian 

l.vnds  in  the  territory  of  oklahoma. 

By  the  President  of  the  "United  States  of  America. 

A  PROCLAMATION. 

Whereas,  by  an  agreement  between  the  Wichita  and  affiliated  bands 
of  Indians  on  the  one  part  and  certain  commissioners  of  the  United 
States  on  the  other  part,  ratified  by  act  of  Congress  approved  March 
2,  1895  (28  Stat.,  876,  894),  the  said  Indians  ceded,  conveyed,  trans- 
ferred, and  relinquished,  forever  and  absolutely,  without  any  reserva- 
tion whatever,  unto  the  United  States  of  America,  all  their  claim,  title, 
and  interest  of  every  kind  and  character  in  and  to  the  lands  embraced 
in  the  following  described  tract  of  country  now  in  the  Territory  of 
Oklahoma,  to  wit: 

Commencing  at  a  point  in  the  middle  of  the  main  channel  of  the  Waahita  River, 
where  the  ninety-eighth  meridian  of  west  longitude  crosses  the  same,  thence  np  the 
middle  of  the  main  channel  of  said  river  to  the  line  of  98°  40''  west  longitude,  thence 
on  said  line  of  98°  4(K  due  north  to  the  middle  of  the  channel  of  the  main  Canadian 
River,  thence  down  the  middle  of  said  main  Canatlian  River  to  where  it  crosses  the 
ninety-eighth  meridian,  thence  due  south  to  the  [)lace  of  l)eginning. 

And  whereas,  in  pursuance  of  said  act  of  Congress  ratif3Mng  said 
agreement,  allotments  of  land  in  severalty  have  been  regularly  made 
to  each  and  every  member  of  said  Wichita  and  affiliated  })ands  of 
Indians,  native  and  adopted,  and  the  lands  occupied  by  religious  socie- 
ties or  other  organizations  for  religious  or  educational  work  among 
the  Indians  have  been  regularly  allotted  and  confirmed  to  such  socie- 
ties and  organizations,  respectively; 

And  whereas,  by  an  agreement  between  the  Comanche,  Kiowa,  and 
Apache  tribes  of  Indians  on  the  one  part  and  certain  commissioners  of 
the  United  States  on  the  other  part,  amended  and  i*atitied  by  act  of 
Congress  approved  June  ♦>,  1900  (31  Stat.,  <)72,  67(3),  the  said  Indian 
tribes,  subject  to  certain  conditions  which  have  been  duly  performed, 
ceded,  conveyed,  transferred,  relinquished,  and  surrendered,  forever 
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and  absolutely,  without  any  reservation  whatsoever,  expressed  or 
implied,  unto  the  United  States  of  America,  all  their  claim,  title,  and 
interest  of  every  kind  and  character  in  and  to  the  lands  embraced  in 
the  following  described  tract  of  countrj"  now  in  the  Territor}^  of  Okla- 
homa, to  wit: 

Commencing  at  a  jxnnt  where  the  Waahita  River  crosses  the  ninety -eighth  meridian 
west  from  Green w'ich;  thence  up  the  Waahita  River,  in  the  middle  of  the  main  chan- 
nel thereof,  to  a  point  thirty  miles,  by  river,  west  of  Fort  Cobb,  as  now  i^stablished; 
thence  due  west  to  the  north  fork  of  Red  River,  provided  said  line  strikes  said  river 
east  of  the  one-hundredth  meridian  of  west  longitude;  if  not,  then  only  to  said  merid- 
ian line,  and  thence  due  south,  on  said  meridian  line,  to  the  said  north  fork  of  Red 
River;  thence  down  said  north  fork,  in  the  middle  of  the  main  channel  thereof, 
from  the  iK)int  where  it  may  be  first  intersected  by  the  lines  above  described,  to  the 
main  Red  River;  thence  <lown  said  Red  River,  in  the  middle  of  the  main  channel 
thereof,  to  its  intersection  with  the  ninety-eighth  meridian  of  longitude  west  from 
Greenwich;  thence  north,  on  said  meridian  line,  to  the  place  of  beginning. 

And  whereas,  in  pursuance  of  said  act  of  Congress  ratif^'ing  the 
agreement  last  named,  allotments  of  land  in  severalty  have  been  regu- 
larly made  to  each  member  of  the  said  Comanche,  Kiowa,  and  Apache 
tribes  of  Indians;  the  lands  occupied  by  religious  societies  or  other 
organizations  for  religious  or  educiitional  work  among  the  Indians  have 
been  regularly  allotted  and  confirmed  to  such  societies  and  organiza- 
tions, respectiveh';  and  the  Secretary  of  the  Interior,  out  of  the  lands 
ceded  b}^  the  agreement  last  named,  has  regularly  selected  and  set  aside, 
for  the  use  in  common  for  said  Comanche,  Kiowa,  and  Apache  tribes 
of  Indians,  four  hundred  and  eighty  thousand  acres  of  grazing  lands; 

And  whereas,  in  the  act  of  Congress  ratifying  the  said  Wichita 
agreement,  it  is  provided: 

That  whenever  any  of  the  lands  ac(|uire<l  by  this  agreement  shall,  by  operation  of 
law  or  proclamation  of  the  Presi<lent  of  the  United  States,  beoi)en  to  settlement,  they 
shall  be  disi><)sed  of  under  the  general  provisions  of  the  homestead  and  town-site 
laws  of  the  United  States:  Proridal^  That  in  addition  to  the  land-ofiice  fees  prescribed 
by  f^tatute  for  such  entries  the  entry  man  shall  pay  one  dollar  and  twenty-five  cente 
'l)er  acre  for  the  land  entered  at  the  time  of  submitting  his  final  proof:  And  provided 
further,  That  in  all  honief^tead  entries  where  the  entrynian  has  resided  upon  and 
im])roved  the  land  entered  in  good  faith  for  the  period  of  fourteen  months,  he  may 
commute  his  entry  to  <asli  u])on  the  payment  of  one  dollar  and  twenty-five  cents  per 
acre:  And  prorided  ftirtfwrj  That  the  rights  of  honorably  discharged  Union  soldiers 
and  sailors  of  the  late  civil  war,  as  defined  and  described  in  sections  tWenty-three 
hundred  and  four  and  twentv-three  hundred  and  five  of  the  Revised  Statutes  shall 
not  l)e  abridged:  And  })rorided  further,  That  any  qualified  entrynian  having  lands 
adjoining  the  lands  herein  ceded,  whose  original  entry  embraced  less  than  one  hun- 
dred and  sixtv  acres,  mav  take  sufficient  land  from  said  reservation  to  make  hia 
homestead  entrv  not  to  exceed  one  hundred  and  sixtv  acres  in  all,  said  land  to  be 
taken  upon  the  same  conditions  as  are  required  of  other  entrymen:  Provided,  That 
said  lands  shall  }>e  opened  to  settlement  within  one  year  after  said  allotments  are 
made  to  the  Indians. 

*«-«*•)(■«« 

That  the  laws  relating  to  the  mineral  lands  of  the  Uniteil  States  are  hereby  extended 
over  the  lands  ceded  by  the  foregoing  agreement. 
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And  whereas  in  the  act  of  Congress  ratifying  the  said  Comanche, 
Kiowa,  and  Apache  agreement  it  is  provided — 

That  the  lands  acquired  by  this  agreement  shall  be  opened  to  settlement  by  proc- 
lamation of  the  President  within  six  months  after  allotments  are  made  and  be  dis- 
posed of  under  the  general  provisions  of  the  homestead  and  town-site  laws  of  the 
United  States:  Prorided^  That  in  addition  to  the  land-office  fees  prescribed  by  statute 
for  such  entries  the  entryman  shall  pay  one  dollar  and  twenty-five  cents  per  acre  for 
the  land  entered  at  the  time  of  submitting  his  final  proof:  And  provided  further  ^  That 
in  all  homestead  entries  where  the  entryman  has  resided  upon  and  improved  the 
land  entered  in  good  faith  for  the  period  of  fourteen  months  he  may  commute  his 
entry  to  cash  upon  the  payment  of  one  dollar  and  twenty-five  cents  per  acre:  And 
provided  further,  That  the  rights  of  honorably  discharged  Union  soldiers  and  sailors 
of  the  late  civil  war,  as  defined  and  described  in  sections  twenty-three  hundred  and 
four  and  twenty-three  hundred  and  five  of  the  Revised  Statutes,  shall  not  be  abridged: 
And  provided  further^  That  any  person  who,  having  attempted  to  but  for  any  cause 
faileil  to  secure  a  title  in  fee  to  a  homestead  under  existing  laws,  or  who  made  entry 
under  what  is  known  as  the  commuted  provision  of  the  homestead  law,  shall  be  qual- 
ified to  make  a  homestead  entry  upon  said  lands:  And  provided  further  ^  That  any 
qualified  entryman  having  lands  adjoining  the  lands  herein  celled,  whose  original 
•entry  embraced  less  than  one  hundred  and  sixty  acres  in  all,  shall  have  the  right  to 
enter  so  much  of  the  lands  by  this  agreement  ceded  lying  contiguous  to  his  said  entry 
as  shall,  with  the  land  already  entered,  make  in  the  aggregate  one  hundred  and  sixty 
acres,  said  land  to  be  taken  upon  the  same  conditions  as  are  required  of  other  entry- 
men:  And  provided  furiher J  That  the  settlers  who  locate<l  on  that  part  of  said  lands 
called  and  known  as  the  "neutral  strip"  shall  have  preference  right  for  thirty  days 
on  the  lands  upon  which  they  have  located  and  improved. 

♦  »  «'  *  »  »  # 

That  should  any  of  said  lands  allotted  to  said  Indians,  or  opened  to  settlement 
under  this  act,  contain  valuable  mineral  deposits,  such  mineral  dei>osit8  shall  be  open 
to  location  and  entry,  under  the  existing  mining  laws  of  the  United  States,  upon  the 
passage  of  this  act,  and  the  mineral  laws  of  the  United  States  are  hereby  extended 
over  said  lands. 

And  whereas,  by  the  act  of  Congress  approved  January  4,  1901  (31 
Stat.,  727),  the  Secretary  of  the  Interior  was  authorized  to  extend,  for  a 
period  not  exceeding  eight  months,  from  December  6,  1900,  the  time 
for  making  allotments  to  the  Comanche,  Kiowa,  and  Apache  Indians 
and  opening  to  settlement  the  lands  so  ceded  by  them; 

And  whereas,  in  pursuance  of  the  act  of  Congress  approved  March 
3,  1901  (31  Stat.,  1093),  the  Secretary  of  the  Interior  has  regularly 
subdivided  the  lands  so  as  aforesaid  respectively  ceded  to  the  United 
States  by  the  Wichita  and  iiflBliated  bands  of  Indians  and  the  Coman- 
<*he,  Kiowa,  and  Apache  tribes  of  Indians  into  counties,  attaching  por- 
tions thereof  to  adjoining  counties  in  the  Territor}'  of  Oklahoma,  has 
regularly  designated  the  place  for  the  county  seat  of  each  new  county, 
has  regularly  set  aside  and  reserved  at  such  county  seat  land  for  a 
town  site  to  be  disposed  of  in  the  manner  provided  b}"  the  act  of  Con- 
gress last  named,  and  has  regularly  caused  to  be  survev^ed,  subdivided, 
and  platted  the  lands  so  set  aside  and  reserved  for  disposition  as  such 
town  sites. 
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And  whereas,  b}''  the  act  of  Congress  last  named  it  is  provided — 

The  lands  to  l)e  opened  to  settlement  and  entry  under  the  acts  of  Congress  ratify- 
ing said  agreements,  respectively,  shall  be  sooj^ened  by  proclamation  of  the  President, 
and  to  avoid  the  contests  and  conflicting  claims  which  have  heretofore  resulted  from 
opening  similar  public  lands  to  settlement  and  entry,  the  President's  i)roclamatioii 
shall  i)rescril)e  the  manner  in  which  these  lands  may  be  settled  upon,  occupied,  and 
entered  by  persons  entitled  thereto  under  the  acts  ratifying  said  agreements,  respec- 
tively; and  no  person  shall  be  jwrmitted  to  settle  upon,  occupy,  or  enter  any  of  said 
lands  excej)t  as  prescribed  in  such  proclamation  until  after  the  expiration  of  sixty 
days  from  the  time  when  the  same  are  opened  to  settlement  and  entry. 

And  whereas  by  the  act  of  Congress  last  named  the  President  was 
authorized  to  establish  two  additional  United  States  land  districts  and 
land  offices  in  the  Territory  of  Oklahoma,  to  include  the  land  so 
ceded  as  aforesaid,  which  land  districts  and  land  offices  have  been 
established  by  an  order  of  even  date  herewith; 

And  whereas  all  of  the  conditions  required  by  law  to  be  perfonned 
prior  to  the  opening  of  said  ti-acts  of  land  to  settlement  and  entry- 
have  been,  as  I  hereby  declare,  duly  performed; 

Now,  therefore,  1,  William  McKinley,  President  of  the  United  States 
of  America,  by  virtue  of  the  power  vested  in  me  by  law,  do  hereby 
declare  and  make  known  that  all  of  the  lands  so  as  aforesaid  ceded  by 
the  Wichita  and  affiliated  bands  of  Indians,  and  the  Comanche,  Kiowa, 
and  Apache  tribes  of  Indians,  respectively,  saving  and  excepting  sec- 
tions sixteen,  thirty -six,  thii-teen,  and  thirty-three  in  each  township, 
and  all  lands  located  or  selected  by  the  Territory  of  Oklahoma  as 
indemnity  school  or  educational  lands,  and  saving  and  excepting  all 
lands  allotted  in  severalty  to  individual  Indians,  and  saving  and  except- 
ing all  lands  allotted  and  confirmed  to  religious  societies  and  other 
organizations,  and  saving  and  excepting  the  lands  selected  and  set 
aside  as  grazing  lands  for  the  use  in  common  for  said  Comanche, 
Kiowa,  and  Apache  tribes  of  Indians,  and  saving  and  excepting  the 
lands  set  aside  and  reserved  at  each  of  said  county  scats  for  disposi- 
tion as  town  sites,  and  saving  and  excepting  the  lands  now  used,  occu- 
pied, or  set  apart  for  military,  agency,  school,  school  farm,  religious, 
Indian  cemetery,  wood  reserve,  forest  reserve,  or  other  public  uses, 
will,  on  the  Oth  day  of  August,  1901,  at  9  o'clock  a.  m.,  in  the  manner 
herein  prescribed  and  not  otherwise,  l)e  opened  to  entry  and  settlement 
and  to  disposition  under  the  geneml  provisions  of  the  homestead  and 
townsitc  laws  of  the  United  States. 

Commencing  at  9  o'clock  a.  ra.,  Wednesday,  July  10, 1901,  and  end- 
ing at  6  o'clock  p.  m.,  Friday,  July  26,  1901,  a  registration  will  be  had 
at  the  United  States  land  offices  at  El  Reno  and  Lawton,  in  the  Terri- 
tory of  Oklahoma  (the  office  at  Lawton  to  occupy  provisional  quarters 
in  the  immediate  vicinity  of  Fort  Sill,  Oklahoma  Territory,  until  suit- 
able quarters  can  be  provided  at  Lawton),  for  the  purpose  of  ascei*taining 
what  persons  desire  to  enter,  settle  upon,  and  acquire  title  to  any  of  said 
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lands  under  the  homestead  law,  and  of  ascertaining  their  qualifications 
so  to  do.  The  registration  at  each  office  will  be  for  both  land  districts, 
but  at  the  tinieof  registration  each  applicant  will  be  required  to  elect  and 
state  in  which  district  he  desires  to  make  entrv.  To  obtain  rccristration 
each  applicant  will  be  required  to  show  himself  duly  qualified  to  make 
homestead  entry  of  these  lands  under  existing  laws  and  to  give  the  regis- 
tering officer  such  appropriate  matters  of  description  and  identity  as 
will  protect  the  a]>plicant  and  the  government  against  any  attempted 
impersonation.  Registi^ation  can  not  be  effected  through  the  use  of 
the  mails  or  the  employment  of  an  agent,  excepting  that  honorabl}' 
dischai'ged  soldiers  and  saiJors  entitled  to  the  benefits  of  section  2304 
of  the  Revised  Statutes  of  the  United  States,  as  amended  by  the  act  of 
Congress  approved  March  1,  11K)1  (31  Stat.,  847),  may  present  their 
applications  for  registration  and  due  proofs  of  their  qualifications 
through  an  agent  of  their  own  selection,  but  no  person  will  ])e  per- 
mitted to  act  as  agent  for  more  than  one  such  soldier  or  sailor.  No 
person  will  be  permitted  to  register  more  than  once  or  in  any  other 
than  his  true  name.  Each  applicant  who  shows  himself  duly  qual- 
ified will  be  registered  and  given  a  nontransferable  certificate  to  that 
eflfect,  which  will  entitle  him  to  go  upon  and  examine  the  lands  to  be 
opened  hereunder  in  the  land  district  in  which  he  elects  to  make  his 
entrv";  but  the  only  purpose  for  which  he  may  go  upon  and  examine 
said  lands  is  that  of  enabling  him  later  on,  as  herein  provided,  to 
understandingly  select  the  lands  for  which  he  will  make  entry.  No 
one  will  be  permitted  to  make  settlement  upon  any  of  said  lands  in 
advance  of  the  opening  herein  provided  for,  and  during  the  first  sixt)^ 
days  following  said  opening  no  one  but  registered  applicants  will  be 
peiTTiitted  to  make  homestead  settlement  upon  any  of  said  lands,  and 
then  onl}'^  in  pursuance  of  a  homestead  entry  duh'  allowed  by  the  local 
land  officers,  or  of  a  soldier's  declaratory  statement  duly  accepted  by 
such  officers. 

The  order  in  which,  during  the  first  sixty  days  following  the  open- 
ing, the  registered  applicants  will  be  permitted  to  make  homestead 
entry  of  the  lands  opened  hereunder,  will  be  determined  by  drawings 
for  both  the  El  Reno  and  Lawton  districts  publicly  held  at  the  United 
States  land  office  at  El  Reno,  Oklahoma,  commencing  at  9  o'clock  a.  m., 
Monday,  July  29,  1901,  and  continuing  for  such  period  as  may  be 
necessary  to  complete  the  same.  The  drawings  will  be  had  under  the 
supervision  and  immediate  observance  of  a  committee  of  three  persons 
whose  integrity  is  such  as  to  make  their  control  of  the  drawing  a  guaranty 
of  its  fairness.  The  members  of  this  committee  will  be  appointed  by 
the  Secretary  of  the  Interior,  who  will  prescribe  suitable  compensa- 
tion for  their  services.  Preparatory  to  these  drawings  the  registra- 
tion officers  will,  at  the  time  of  registering  each  applicant  who  shows 
himself  dul}^  qualified,  make  out  a  card,  which  must  be  signed  hy  the 
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applicant,  stating  the  land  district  in  which  he  desires  to  make  home- 
stead entry,  and  giving  such  a  description  of  the  applicant  as  will 
enable  the  local  land  officers  to  thereafter  identify  him.  This  card 
will  be  at  once  sealed  in  a  separate  envelope,  which  will  bear  no  other 
distinguishing  label  or  mark  than  such  as  may  be  necessary  to  show 
that  it  is  to  go  into  the  drawing  for  the  land  district  in  which 
the  applicant  desires  to  make  ent^3^  These  envelopes  will  be  sepa- 
rated according  to  land  districts  and  will  be  carefully  preserved  and 
remain  sealed  until  opened  in  the  course  of  the  dimwing  as  herein 
provided.  When  the  registration  is  completed,  all  of  these  sealed 
envelopes  will  be  brought  together  at  the  place  of  drawing  and  turned 
over  to  the  committee  in  charge  of  the  drawing,  who,  in  such  manner 
as  in  their  judgment  will  be  attended  with  entire  fairness  and  equality 
of  opportunity,  shall  proceed  to  draw  out  and  open  the  separate 
envelopes  and  to  give  to  each  enclosed  card  a  number  in  the  order  in 
which  the  envelope  containing  the  same  is  drawn.  While  the  drawings 
for  the  two  districts  will  be  separately  conducted,  they  will  occur  as 
nearly  at  the  same  time  as  is  practicable.  The  result  of  the  drawing 
for  each  district  will  be  certified  by  the  committee  to  the  officers  of 
the  district  and  will  determine  the  order  in  which  the  applicants  may 
make  homestead  entry  of  said  lands  and  settlement  thereon. 

Notice  of  the  drawings,  stating  the  name  of  each  applicant  and  num- 
ber assigned  to  him  by  the  drawing,  will  be  posted  each  day  at  the 
place  of  drawing,  and  each  applicant  will  be  notified  of  his  number  by 
a  postal  card  mailed  to  him  at  the  address,  if  any,  given  by  him  at  the 
time  of  registration.  Each  applicant  should,  however,  in  his  own 
behalf,  emplo}^  such  measures  as  will  insure  his  obtaining  prompt  and 
accurate  information  of  the  order  in  which  his  application  for  home- 
stead entrj"  can  be  presented  as  fixed  by  the  drawing.  Applications 
for  homestead  entry  of  said  lands  during  the  first  sixt3'days  following 
the  opening  can  be  made  only  by  registered  applicants  and  in  the 
order  established  by  the  drawing.  At  each  land  office,  conmiencing 
Tuesday,  August  6,  1901,  at  9  o'clock  a.  m.,  the  applications  of  those 
drawing  numbers  1  to  125,  inclusive,  for  that  district  must  be  pre- 
sented and  will  be  considered  in  their  numerical  order  during  the  first 
day,  and  the  applications  of  those  drawing  iuim])ers  125  to  250,  inclu- 
sive, must  l)e  presented  and  will  be  considered  in  their  numerical 
order  during  the  second  day,  and  so  on  at  that  rate  until  all  of  said 
lands  subject  to  entry  under  the  homestead  law,  and  desired  there- 
under, have  been  entered.  If  aiu'  applicant  fails  to  appear  and  pre- 
sent his  application  for  entry  when  the  number  assigned  to  him  by 
the  drawing  is  reached,  his  right  to  enter  will  be  passed  until  after 
the  other  applications  assigned  for  that  day  have  been  disposed  of, 
when  he  will  be  given  another  opportunity  to  make  entry,  failing  in 
which  he  will  be  deemed  to  have  abandoned  his  right  to  make  entry 
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under  such  drawing.  To  obtain  the  allowance  of  a  homestead  cntiy, 
each  applicant  must  personally  present  the  certificate  of  registration 
theretofore  issued  to  him,  together  with  a  regular  homestead  applica- 
tion and  the  necessar}^  accompanying  proofs,  and  with  the  regular  land 
oflSce  fees,  but  an  honorably  discharged  soldier  or  sailor  may  file  his 
de<;laratory  statement  through  the  agent  representing  him  at  the 
registration.  The  production  of  the  certificate  of  registration  will  be 
dispensed  with  only  upon  satisfactoiy  proof  of  its  loss  or  destruction. 
If  at  the  time  of  considering  his  regular  application  for  entry  it  appear 
that  any  applicant  is  disqualified  from  making  homestead  entry  of 
these  lands  his  application  will  be  rejected,  notwithstanding  his  prior 
registration.  If  any  applicant  shall  register  more  than  once  here- 
under, or  in  any  other  than  his  true  name,  or  shall  transfer  his  regis- 
ti'ation  certificate,  he  will  thereby  lose  all  the  benefits  of  the  registra- 
tion and  drawing  herein  provided  for,  and  will  be  precluded  from 
entering  or  settling  upon  any  of  said  lands  during  the  first  sixty  days 
following  said  opening. 

Because  of  the  provision  in  the  said  act  of  Congress  approved  June 
6,  19(X),  "that  the  settlers  who  located  on  that  part  of  said  lands 
called  and  known  as  the  ^neutral  strip'  shall  have  preference  right  for 
thirty  days  on  the  lands  upon  which  they  have  located  and  improved,'' 
the  said  lands  in  the  "  neutral  strip "  shall  for  the  period  of  thirty 
days  after  said  opening  be  subject  to  homestead  entry  and  town-site 
entiy  only  by  those  who  have  heretofore  located  upon  and  improved 
the  same,  and  who  are  accorded  a  preference  right  of  entry  for  thirty 
days  as  aforesaid.  Persons  entitled  to  make  entry  under  this  prefer- 
ence right  will  be  permitted  to  do  so  at  an}^  time  during  said  period  of 
thirty  days  following  the  opening  without  previous  registration  and 
without  regard  to  the  drawing  herein  provided  for,  and  at  the  expira- 
tion of  that  period  the  lands  in  said  "neutral  strip"  for  which  no 
entry  shall  have  been  made  will  come  under  the  general  provisions  of 
this  proclamation. 

The  intended  beneficiaries  of  the  provision  in  the  said  acts  of  Con- 
gress, approved,  respectively,  March  2,  1895,  and  Juno  6, 19(H),  which 
authorizes  a  qualified  entry  man  having  lands  adjoining  the  ceded 
lands,  whose  original  entr}'  embraced  less  than  160  acres,  to  enter  so 
much  of  the  ceded  lands  as  will  make  his  homestead  entrv  contain  in 
the  aggregate  not  exceeding  160  acres,  may  obtain  such  an  extension 
of  his  existing  entry,  without  previous  registration  and  witliout 
regard  to  the  drawing  herein  provided  for,  only  ])v  making  appro- 
priate application,  accompanied  by  the  necessary  proofs,  at  the  proper 
new  land  office  at  some  time  prior  to  the  opening  herein  provided  for. 

An}'  person  or  persons  desiring  to  found,  or  to  suggest  establish- 
ing, a  town  site  upon  any  of  said  ceded  lands  at  any  point  not  in  the 
near  vicinity  of  either  of  the  county  seats  therein  heretofore  selected 
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and  designated  as  aforesaid,  ma}',  at  any  time  before  the  opening' 
herein  provided  for,  file  in  the  proper  local  land  office  a  written  appli- 
cation to  that  effect,  describing  by  legal  subdivisions  the  lands  intended 
to  be  affected,  and  stating  fully  and  under  oath  the  necessity  or  pro- 
priety of  founding  or  establishing  a  town  at  that  place.  The  local 
officers  will  forthwith  transmit  said  petition  to  the  Commissioner  of 
the  Geneml  Laud  Office  with  their  recommendation  in  the  premises. 
Such  Commissioner,  if  he  believes  the  public  interests  will  be  sub- 
served thereby,  will,  if  the  Secretary  of  the  Interior  approve  thereof, 
issue  an  order  withdrawing  the  lands  described  in  such  petition,  or 
any  portion  thereof,  from  homestead  entry  and  settlement  and  direct- 
ing that  the  same  be  held  for  the  time  being  for  town-site  settlement, 
entr}',  and  disposition  onh\  In  such  event,  the  lands  so  withheld  from 
homestead  entry  and  settlement  will,  at  the  time  of  said  opening  and 
not  before,  become  subject  to  settlement,  entry,  and  disposition  under 
the  genei'al  town-site  laws  of  the  United  States.  None  of  said  ceded 
lands  will  be  subject  to  settlement,  entr\' ,  or  disposition  under  such 
general  town-site  laws  except  in  the  manner  herein  prescribed  until 
after  the  expiration  of  sixt}'  days  from  the  time  of  said  opening. 

Attention  is  hereby  especially  called  to  the  fact  that  under  the  spe- 
cial provisions  of  the  said  act  of  Congress  approv^ed  March  3, 1901,  the 
town  sites  selected  and  designated  at  the  county  seats  of  the  new  coun- 
ties into  which  said  lands  have  been  formed  can  not  be  disposed  of 
under  the  general  town-site  laws  of  the  United  States,  and  can  only  be 
disposed  of  in  the  special  manner  provided  in  said  act  of  Congress, 
which  declares: 

The  lands  so  set  apart  and  designated  shall,  in  advance  of  the  opening,  be  sur- 
veyed, subdivided,  and  platted,  under  the  direction  of  the  Secretary  of  the  Interior, 
into  appropriate  lots,  blocks,  streets,  alleys,  and  sites  for  parks  or  public  buildings, 
so  as  to  make  a  town  site  thereof:  Prodded y  That  no  person  shall  purchase  more  than 
one  business  and  one  residence  lot.  Such  town  lots  shall  be  offered  and  sold  at 
public  auction  to  the  highest  bidder,  under  the  direction  of  the  Secretary  of  the 
Interior,  at  sales  to  be  had  at  the  opening  and  subsequent  thereto. 

All  persons  are  especially  admonished  that  under  the  said  act  of 
Congress  approved  March  3,  1901,  it  is  provided  that  no  person  shall 
be  permitted  to  settle  upon,  occupy,  or  enter  any  of  said  ceded  lands 
except  in  the  manner  prescribed  in  this  proclamation  until  after  the 
expiration  of  sixty  daya  from  the  time  when  the  same  are  opened  to 
settlement  and  entry.  After  the  expiration  of  the  said  period  of  sixty 
da3's,  but  not  before,  any  of  said  lands  remaining  undisposed  of  may 
be  settled  upon,  occupied,  and  entered  under  the  general  provisions  of 
the  homestead  and  town-site  laws  of  the  United  States  in  like  manner 
as  if  the  manner  of  efl'ecting  such  settlement,  occupancy,  and  entry 
had  not  been  prescribed  herein  in  obedience  to  law. 

It  appearing  that  there  are  fences  around  the  pastures  into  which, 
for  convenience,  portions  of  the  ceded  lands  have  heretofore  been 


DECISIONS    RELATING    TO    THE    PUBLIC    LANDS.  9 

divided,  and  that  these  fences  are  of  considerable  value  and  are  still 
the  property  of  the  Indian  tribes  ceding  said  lands  to  the  United  States, 
all  persons  going  upon,  examining,  entering,  or  settling  upon  any  of 
said  lands  are  cautioned  to  respect  such  fences  as  the  property  of  the 
Indians,  and  not  to  destroy,  appropriate,  or  cany  away  the  same,  but 
to  leave  them  undisturbed,  so  that  they  may  be  seasonably  removed  and 
preserved  for  the  benefit  of  the  Indians. 

The  Secretary  of  the  Interior  shall  prescribe  all  needful  rules  and 
regulations  necessar}^  to  carry  into  full  effect  the  opening  herein  pro- 
vided for. 

In  witness  whereof  I  have  hereunto  set  mv  hand  and  caused  the  seal 
of  the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington  this  fourth  day  of  July,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  one,  and  of  the  Independ- 
ence of  the  United  States  the  one  hundred  and  twentv-sixth. 

[seal.]  William  McKinley. 

Bv  the  President: 
David  J.  Hill, 

Acting  Secretary  of  State. 


HOMESTEAD  ENTRY- IN  ^"ICHITA  AND  KIOWA,  COMANCHE  AND 
APACHE  CEDED  LANDS-QUALIFICATIONS. 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 
Wai</d?i(/to?i,  D,  C,  July  o^  1901, 
The  following  persons  are  not  qualified  to  make  homestead  entry  in 
the  Wichita  and  Kiowa,  Comanche  and  Apache  ceded  lands: 

1.  An}"  person  who  has  an  existing  homestead  entry  or  who,  after 
June  6,  1900,  abandoned  or  relinquished  such  an  entry. 

2.  A  married  woman,  unless  she  has  been  deserted  or  abandoned  b}' 
her  husband. 

3.  One  not  a  citizen  of  the  United  States,  and  who  has  not  declared 
his  intention  to  become  such. 

4.  An}'  one  under  twenty-one  years  of  age,  not  the  head  of  a  family, 
unle.ss  he  served  in  the  army  or  navy  of  the  United  States  for  not  less 
than  fourteen  days  during  actual  war. 

5.  Any  one  who  is  the  proprietor  of  more  than  one  hundred  and 
sixty  acres  of  land  in  any  State  or  Territory. 

6.  One  who  has  perfected  title  to  a  homestead  of  one  hundred  and 
sixty  acres  by  proof  of  residence  and  cultivation  for  live  years. 

7.  One  who  has  perfected  title  to  a  homestead  of  one  hundred  and 
sixty  acres  under  Section  2,  act  of  June  15,  1880. 
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8.  One  who  is  in  the  situation  where  the  title  acquired  and  now 

being  acquired  by  him  under  the  public  land  laws,  in  ^pursuance  of 

entries  made  since  August  30,  1890,  with  the  tract  now  sought  to  be 

entered  will  make  in  the  aggregate  more  than  three  hundred  and 

twenty  acres  of  nonmineral  land. 

BiNGER  Hermann, 

Com  m  isslone7\ 
Approved: 

E.  A.  Hitchcock, 

DESERT  LAND  ENTRY— ANNUAL  PROOF— CONTEST. 

Julian  «.  Harding. 

A  contest  charjfinp  a  desert  land  entryman  with  failure  to  make  the  requisite  annual 
exiwnditure,  thus  putting  in  issue  the  truth  of  the  yearly  pn>of  offered  by  the 
entryman,  may  be  brouf?ht  prior  to  the  expiration  of  the  time  allowed  for  the 
submission  of  final  proof. 

The  c?ase  of  Andrew  Clayburg,  20  L.  D.,  Ill,  cited  and  distinguished. 

Secret  a  J* y  Hitchcock  to  the  OmDiilssioner  of  the  General  Laiid  Offi-cey 
(W.  V.  D.)  July  8,  1901,  (L.  L.  B.) 

This  is  an  appeal  by  the  heirs  of  Gurdner  F.  Harding  from  your 
office  decision  of  Jul}"  12, 1900,  holding  for  cancellation  the  desert  land 
entry  of  said  Harding,  embracing  lots  1  and  2,  and  the  E.  i  NW.  \ 
and  the  NE.  i,  Sec.  7,  T.  14  S.,  R.  93  W.,  Montrose,  Colorado,  land 
district,  containing  approximately  three  hundred  and  twent}'  acres, 
constituting  the  north  half  of  said  section  7. 

The  entry  was  made  August  12,  1895,  and  June  22,  1898,  George 
Julian  filed  contest  against  said  entry  alleging,  upon  his  information 
and  belief,  that  the  said  entryman  has  wholly  failed  to  make  anv 
material  expenditures  as  required  by  law,  that  said  tracts  and  no  part 
thereof  have  been  irrigated,  reclaimed,  or  cultivated,  as  required  by 
law,  and  that  Harding  had  abandoned  said  tracts  since  making  his 
entry.  The  affidavit  was  corroborated  by  two  witnesses,  also  upon 
information  and  belief. 

On  the  day  named  in  the  notice  for  the  hearing  (August  10, 1898) 
the  contestant  appeared,  with  his  witnesses,  and  discovering  that  ser\ice 
of  notice  was  defective,  the  hearing  was  postponed,  for  service,  until 
November  19,  1898.  It  was  afterwards,  for  the  same  purpose,  con- 
tinued to  December  30, 1898,  at  which  time  the  defendant  appeared  by 
counsel  and  moved  to  dismiss  the  contest,  for  the  following  reasons: 

First:  That  the  re^istt^r  and  receiver  are  without  jurisdiction  to  entertain  this  con- 
test, for  the  reason  that  the  records  of  the  Montrose,  (Colorado,  land  office,  diwlose 
that  the  claimant  had  at  the  time  this  contest  was  fileil  fully  complie<l  with  the  laws 
relating  to  the  annual  expenditure  in  desert  land  entries,  and  the  proof  of  the  same^ 
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and  that  therefore  his  entry  was  and  still  is  incontestable.     (See  case  of  Andrew  Clay- 
burg,  20  L.D.,  115.) 

Second:  That  the  affidavit  of  contest  on  file  herein  does  not  state  facts  sufficient  to 
constitute  a  valid  ground  of  contest. 

Third:  That  the  evidence  of  contestant  and  his  witnesses  does  not  establish  a  state 
of  facts  sufficient  to  justify  the  cancellation  of  the  entry  in  controversy. 

Fourth :  That  the  evidence  of  contestant  does  not  support  and  sustain  the  allegations 
of  his  affidavit  of  contest. 

Fifth:  That  it  appears  from  the  records  of  the  local  land  office  that  claimant's 
entry  was  made  on  August  12,  1895;  that  on  August  19, 1896,  yearly  proof  was  trans- 
mitted to  the  (ien.  L.  ().  May  5, 1897,  yearly  proof  was  transmitted  to  the  Gen.  L.  0. 
August  10,  1897,  2(1  yearly  proof  (amended)  was  transmitted  to  the  Gen.  L.  0.,  for 
the  year  ending  Aug.  12,  1897.  March  8,  1898,  3d  yearly  proof  was  transmitted  to 
the  Gen.  L.  O.;  that  it  appears  from  the  above  notations  that  claimant  has  complied 
with  his  duties  as  to  filing  proofs  of  expenditure  and  that  no  contest  can  l)e  legally 
initiates!  against  his  entry  on  the  ground  that  he  has  not  made  the  yearly  expenditures 
required  by  law  at  this  time; 

The  motion  was  denied,  and  the  defendant  not  offering  to  submit 
any  testimony  in  support  of  the  entry,  the  local  officers  recommended 
the  cancellation  of  the  entry  upon  evidence  theretofore  submitted  by 
the  contestant  by  permission  of  the  register  and  receiver. 

The  record  does  not  disclose  any  objection  by  defendant  as  to  the 
manner  or  time  of  submitting  the  testimony  on  the  part  of  contestant, 
and  it  does  not  appear  that  any  other  objection  was  made  to  it,  except 
as  disclosed  in  the  motion  to  dismiss — namely,  that  it  was  insufficient 
to  justify  cancellation  of  the  entry. 

After  the  proceedings  in  the  local  office  and  appeal  to  the  General 
Land  Office,  to  wit,  July  23,  1899,  the  entryman  died,  and  the  appeal 
to  the  Department  was  taken  and  is  being  prosecuted  by  his  heirs. 

The  specifications  of  error,  condensed,  are  a.s  follows:  that  it  was 
error  not  to  sustain  motion  to  dismiss;  that  the  evidence  at  the  hear- 
ing is  insufficient  to  overcome  showing  made  by  claimant's  annual 
proof;  that  the  evidence  does  not  sustain  the  allegations  of  contest, 
and  that  it  was  error  not  to  hold  that  the  evidence  of  contestant  and 
his  witnesses  "was  incompetent,  irrelevant,  and  immaterial." 

The  record  discloses  that  prior  to  the  initiation  of  the  contest  the 
claimant  had  submitted  the  three  years'  annual  proof  required  by  the 
statute,  in  which  he  testified,  corroborated  by  two  witnesses,  that  he 
had  expended  the  first  year  $840  in  work  on  Overland  Ditch,  for  con- 
veying water  to  the  land;  the  same  amount  and  for  the  same  puipose 
the  second  year;  and  $325  the  third  year. 

The  evidence  submitted  at  the  hearing  shows  that  there  has  been 
nothing  done  on  the  land  by  way  of  ditching,  preparation  for  irrigat- 
ing, fencing,  or  other  improvement — in  short,  that  the  land  is  in  the 
same  condition  that  it  was  at  the  date  of  entry. 

It  further  appears  that  the  entryman  had  worked  for  tjie  Overland 
Ditch  Compan}'  in  constructing  the  ditch  intended  to  supply  water  for 
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this  and  other  entries,  but  that  he  had  been  fully  paid  by  the  company 
for  all  work  so  done  b^^  him,  amounting  in  all  to  about  1^175.  For  this 
labor  so  performed  and  paid  for,  the  entryman  attempted  to  get  credit 
in  his  three  annual  proofs  for  the  yearly  expenditures  of  a  dollar  per 
acre  required  by  statute.  His  annual  proofs  were,  of  course,  false 
and  fraudulent,  inasmuch  as  they  allege  an  expenditure  each  year  of 
at  least  $320,  when  in  fact  there  had  been  nothing  expended  by  the 
entrvman. 

It  is  insisted  bv  counsel  for  defendant  that,  under  the  law  as 
announced  in  the  case  of  Andrew  Clayburg  (20  L.  D.,  Ill),  contests 
can  not  be  brought  against  desert  land  entries  until  the  expiration  of 
the-time  allowed  for  making  final  proof;  that  the  submission  of  the 
yearly  proofs  disclosing  the  required  annual  expenditures  is  a  bar  to 
the  initiation  of  a  contest  prior  to  the  submission  of  final  proof.  This 
means  that,  although,  as  in  this  case,  such  annual  proofs  are  untrue, 
and  the  claimant  has  totidly  failed  to  comply  with  the  law  as  to  annual 
expenditure  on  the  land,  yet  if  he  files  each  year  evidence  of  such 
expenditure,  he  is  protected  against  contests.  In  other  words,  even  if 
he  is  in  default  as  to  actual  compliance  with  the  requirements  of  the 
statute,  yet  so  long  as  he  is  willing  to  falsel}'  testify  that  he  is  not  in 
default,  and  can  procure  two  other  affiants  to  corroborate  such  testi- 
mony, his  compliance  with  law  can  not  be  questioned  within  the  time 
allowed  for  the  submission  of  his  final  proof,  until  which  time  his 
entry  must  stand  intact. 

This  contention  can  not  receive  departmental  approval. 

This  question  is  well  considered  and  discussed  in  your  office  decision, 
holding  that  the  case  of  Andrew  Clayburg  has  application  to  ex  parte 
cases  solely  and  can  not  be  invoked  as  against  a  contestant.  This  con- 
struction is  in  harmony  with  the  General  Circular  of  1899,  wherein 
(page  43)  it  is  said:  ^^  In  e.r  j)aTte  cases  the  cntryman's  right  to  the  land 
will  not  be  passed  upon  until  submission  of  final  proof,"  in  support  of 
which  statement  the  said  Clayburg  case  is  cited. 

To  hold  that  a  contest  putting  in  issue  the  truth  of  the  yearly  proof 
could  not  be  brought  within  the  time  allowed  for  the  submission  of 
final  proof,  would  be  in  violation  of  the  plain  letter  of  the  statute. 

Section  2  of  the  act  of  March  3,  1801,  amending  the  desert-land  act 
<26  Stat,  1095,  1097),  in  sub-section  7  provides— 

that  the  claims  or  entries,  made  under  this  or  any  preceding  act,  shall  be  subject  to 
contest  as  provided  by  the  law  relating  to  homestead  caws,  for  illegal  inception, 
abandonment,  or  failure  to  comply  with  the  requirements  of  law,  and  upon  satisfac- 
tory proof  thereof  shall  be  canceled. 

The  3'early  expenditure  of  one  dollar  per  acre  is  a  requirement  of 
law,  and  the  failure  to  do  this  is  a  ''failure  tocomph'  with  the  require- 
ments of  law." 

The  decision  appealed  from  is  affirmed. 
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REGrXATIONS  CONCERNING  RIGHT  OF  WAT  OVER  PUBLIC  LANDS  AND 
RESERVATIONS  FOR  TELEGRAPH  AND  TELEPHONE  LINES,  ELEC- 
TRICAL PLANTS,  C^VNALS,  RESERVOIRS,  TILVMROADS,  ETC. 

Circular. 

The  followinp^  regulations  are  promulgated  under  the  act.s  of  Con- 
gress approved  February  15,  1901  (31  Stat.,  790),  January  21, 1895  (28 
Stat.,  635),  and  section  1  of  the  act  of  May  11,  1898  (30  Stat.,  404). 
The  act  of  February  15,  1901,  sujrra^  entitled  ''An  act  relating  to 
rights  of  way  through  certain  parks,  reservations,  and  other  public 
lands,"  is  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assemhledy  That  the  Secretary  of  the  Interior  be,  and  hereby  is,  authorized 
and  eni]X)wered,  under  genieral  regulations  to  be  fixed  by  him,  to  permit  the  use  of 
rights  of  way  through  the  pubUc  lands,  forest  and  other  reser\'ations  of  the  United 
States,  and  the  Yosemite,  Sequoia,  and  General  Grant  national  parks,  California, 
for  electrical  plants,  poles,  and  lines  for  the  generation  and  distribution  of  electrical 
power,  and  for  telephone  and  telegraph  purposes,  and  for  canals,  ditches,  pipes  and 
pipe  lines,  flumes,  tunnels,  or  other  water  conduits,  and  for  water  plants,  dams,  and 
reservoirs  used  to  promote  irrigation  or  mining  or  quarrying,  or  the  manufacturing 
or  cutting  of  timber  or  lumber,  or  the  supplying  of  water  for  domestic,  public,  or  any 
other  beneficial  uses  to  the  extent  of  the  ground  occupied  by  such  canals,  ditches, 
flumes,  tunnels,  reservoirs,  or  other  water  conduits  or  water  plants,  or  electrical  or 
other  works  permitted  hereunder,  and  not  to  exceed  fifty  feet  on  each  side  of  the 
marginal  limits  thereof,  or  not  to  exceed  fifty  feet  on  each  side  of  the  center  line  of 
such  pipes  and  pipe  lines,  electrical,  telegraph,  and  telephone  lines  and  poles,  by  any 
citizen,  association,  or  corporation  of  the  United  States,  where  it  is  intended  by  such 
to  exercise  the  use  permitted  hereunder  or  any  one  or  more  of  the  purposes  herein- 
named:  Provided,  That  such  permits  shall  be  allowed  within  or  through  any  of  said 
parks  or  any  forest,  military,  Indian,  or  other  reservation  only  upon  the  approval  of 
the  chief  officer  of  the  Department  under  whose  supervision  such  park  or  reservation 
falls  and  upon  a  finding  by  him  that  the  same  is  not  incompatible  with  the  public 
interest:  I^onded  further ,  That  all  permits  given  hereunder  for  telegraph  and  tele- 
phone purposes  shall  be  subject  to  the  provisions  of  title  sixty-five  of  the  Revised 
Statutes  of  the  United  States,  and  amendments  thereto,  regulating  rights  of  way 
for  telegraph  companies  over  the  public  domain:  And  provided  further^  That  any 
permission  given  by  the  Secretary  of  the  Interior  under  the  provisions  of  this  act 
may  be  revoke<i  by  him  or  his  successor  in  his  discretion,  and  shall  not  be  held  to 
confer  any  right,  or  easement,  or  interest  in,  to,  or  over  any  public  land,  reservation, . 
or  park. 

1.  This  act,  in  general  terms,  authorizes  the  Secretary  of  the  Inte- 
rior, under  regulations  to  be  fixed  by  him,  to  grant  permission  to  use 
rights  of  way  through  the  public  lands,  forest  and  other  reservations 
of  the  United  States,  and  the  Yosemite,  Sequoia,  and  General  Grant 
national  parks  in  California,  for  every  purpose  contemplated  by  acts 
of  January  21,  1895  (28  Stat,  635),  May  14,  1896  (29  Stat.,  120),  and 
section  1  of  the  act  of  May  11,  1898  (30  Stat.,  404),  and  for  other  pur- 
poses additional  thereto,  except  for  tramroadn^  the  provhUma  relating 
to  tramrodds^  contained  in  the  act  of  1895  and  in  .section  1  if  the  act  of 


14  DECISIONS    RELATING   TO   THE   PUBLIC    LANDS. 

1898  aforeaaid^  remaining  umnodified  and  not  heing  in  any  manner 
-extended* 

Although  this  act  does  not  expressly  repeal  any  provision  of  law 
relating  to  the  granting  of  permission  to  use  rights  of  way,  contained 
in  the  acts  referred  to,  yet,  considering  the  general  scope  and  puipose 
of  the  act,  and  Congress  having,  with  the  exception  above  noted, 
embodied  therein  the  main  features  of  the  former  acts  relative  to  the 
granting  of  a  mere  permission  or. license  for  such  use,  it  is  evident 
that,  for  purposes  of  administration,  the  later  act  should  control  in  so 
far  as  the  same  pertains  to  the  granting  of  permission  to  use  rights  of 
wa}'  for  purposes  therein  specified.  Accordingly  all  applications  for 
permission  to  use  rights  of  way  for  the  purposes  specified  in  this  act 
must  be  submitted  thereunder.  Where,  however,  it  is  sought  to 
acquire  a  right  of  way  for  the  main  purpose  of  irrigation  and  for 
public  or  other  purposes  as  subsidiary  thereto,  as  contemplated  by 
sections  18  to  21  of  the  act  of  March  3,  1891  (26  Stat.,  1095),  and  sec- 
tion 2  of  the  act  of  May  11,  1898,  sujyra^  the  application  must  be  sub- 
mitted in  accordance  with  the  then  existing  regulations  issued  under 
said  acts.     (For  present  regulations,  see  30  L.  D.,  325.) 

2.  It  is  to  be  specially  noted  that  this  act  does  not  make  a  grant  in 
the  nature  of  an  easement,  but  authorizes  a  mere  permission  in  the 
nature  of  a  license,  revocable  at  any  time,  and  it  gives  no  right  what- 
ever to  take  from  the  public  lands,  reservations,  or  parks,  adjacent  to 
the  right  of  way,  any  material,  earth,  or  stone  for  construction  or  other 
purpose. 

3.  Application  for  permission  to  use  the  desired  right  of  way  through 
the  public  lands,  reservations,  and  parks  designated  in  the  act  must  be 
filed  and  permission  granted,  as  herein  provided,  before  any  rights  can 
be  claimed  thereunder.  Such  application  should  be  made  in  the  form 
of  a  map  and  field  notes,  in  duplicate,  of  the  center  line  of  the  right  of 
way  or  of  the  pipe,  telegraph,  telephone,  or  electrical  line,  canal,  con- 
duit, or  reservoir,  and  must  be  filed  in  the  local  land  office  for  the  dis- 
trict in  which  the  land  traversed  by  the  right  of  way  is  situate;  if  in 
more  than  one  district,  duplicate  maps  and  field  notes  need  be  filed  in 
only  one  district  and  single  sets  in  the  others.  The  maps,  field  notes, 
evidence  of  water  rights,  etc.,  and,  when  the  applicant  is  a  corporation, 
the  articles  of  incorporation  and  proofs  of  organization,  must  be  pre- 
pared and  tiled  in  accordance  with  the  then  existing  regulations,  under 
the  general  right-of-way  acts  (for  present  regulations  under  said  acts 
see  27  L.  D.,  603,  and  30  L.  D.,  325),  appropriate  changes  being  made 
in  the  prescribed  forms  so  as  to  specify  and  relate  to  the  act  under 
which  the  application  is  made.  Permission  may  be  given  under  this 
act  for  rights  of  way  upon  unsurveyed  lands,  maps  to  be  prepared  in 
accordance  with  the  requirements  of  the  circulars  noted. 

4.  An  affidavit  that  the  applicant  is  a  citizen  of  the  United  States 
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must  accompHDv  the  application,  and  if  the  applicant  is  an  association 
of  citizens,  each  must  make  affidavit  of  citizenship,  and  a  complete  list 
of  the  members  thereof  must  be  given  in  an  affidavit  by  one  of  them; 
if  not  a  native-born  citizen,  the  applicant  will  be  required  to  file  the 
usual  proofs  of  naturalization.  The  applicant  must  also  set  forth  in 
the  affidavit  the  purposes  for  which  the  right  of  way  is  to  be  used,  and 
must  show  that  he  in  good  faith  intends  to  utilize  the  same  for  such 
pui'poses  in  the  event  his  application  therefor  is  granted. 

5.  When  application  is  made  for  right  of  way  for  electrical  or  water 
plants,  the  location  and  extent  of  ground  proposed  to  be  occupied  by 
buildings  or  other  structures  necessary  to  be  used  in  connection  there- 
with must  be  clearly  designated  on  the  map  and  described  in  the  field 
notes  and  forms  bv  reference  to  course  and  distance  from  a  corner  of 
the  public  suiTey.  In  addition  to  being  shown  in  connection  with  the 
main  drawing,  the  buildings  or  other  structures  must  be  platted  on 
the  map  in  a  separate  drawing  on  a  scale  sufficiently  large  to  show 
clearly  their  dimensions  and  relative  positions.  When  two  or  more 
of  such  proposed  sti*uctures  are  to  be  located  near  each  other,  it  will  be 
sufficient  to  give  the  reference  to  a  corner  of  the  public  survey  for  one 
of  them  provided  all  the  others  are  connected  therewith  by  coui*se 
and  distance  shown  on  the  map.  The  applicant  must  also  file  an  affi- 
davit setting  forth  the  dimensions  and  proposed  use  of  each  of  the 
structures  and  must  show  definitelv  that  each  one  is  necessarv  to  a 
proper  use  of  the  right  of  wa\"  for  the  purposes  contemplated  in  the  act. 

6.  Whenever  a  right  of  way  is  located  upon  a  reservation,  the  applicant 
must  file  a  certificate  to  the  effect  that  the  right  of  way  is  not  so  located 
as  to  interfere  with  the  proper  occupation  of  the  reservation  by  the 
government,  and,  w^hen  located  upon  any  of  the  national  parks  desig- 
nated in  the  act,  the  applicant  must  show  to  the  satisfaction  of  the 
Department  that  the  location  and  use  of  the  right  of  way  for  the  pur- 
poses contemplated  will  not  interfere  with  the  uses  and  purposes  for 
which  the  park  was  originally  dedicated  and  will  not  result  in  damage 
or  injury  to  the  natural  conditions  of  property  or  scener}'  existing 
therein.  When  the  right  of  way  is  located  on  a  forest  or  timber 
reserve  or  in  any  of  the  designated  national  parks,  the  applicant  nmst 
file  a  stipulation  under  seal  to  take  no  timber  whatever  from  such 
reseiTation  or  park  outside  of  the  right  of  way,  and  to  remove  no 
timber  within  the  right  of  way  except  only  such  as  is  rendered  neces- 
5^ry  by  the  proper  use  and  enjoyment  of  the  privilege  for  which 
application  is  made.  The  applicant  will  also  be  required  to  give  l)ond 
to  the  government  of  the  United  States,  to  be  approved  by  the  Com- 
missioner of  the  General  Land  Office,  conditioned  to  the  ett'ect  that 
the  makers  thereof  will  pay  the  United  States  for  an}'^  and  all  damage 
to  the  public  lands,  timber,  natural  curiosities,  or  other  public  prop- 
erty on  such  reservation  or  park  or  upon  the   public  lands  of  the 
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United  States  by  reason  of  such  use  and  occupation  of  the  reserve  or 
park,  regardless  of  the  cause  or  circumstances  under  which  such  dam- 
age ma}'  occur.  A  bond  furnished  by  any  surety  company  that  has 
complied  with  the  provisions  of  the  act  of  August  13,  1894  (28  Stat,  y 
279),  will  be  accepted  if  properly  conditioned  as  aforesaid.  The 
amount  of  the  bond  can  not  be  fixed  until  the  application  has  been 
submitted  to  the  General  Land  OflBce,  when  a  form  of  bond  will  be 
furnished  and  the  amount  thereof  fixed. 

7.  Whenever  right  of  way  within  a  reservation  or  park  is  desired 
for  operations  in  connection  with  mining,  quarry  ing,  cutting  timber, 
or  manufacturing  lumber,  a  satisfactory  showing  must  be  made  of 
the  applicant's  right  to  engage  in  such  operations  within  the  reserve 
or  park. 

8.  Applications  for  right  of  way,  under  this  act,  all  or  any  part  of 
which  crosses  or  is  located  upon  any  Indian  reservation,  before  being 
transmitted  to  the  Department  will  be  submitted  by  the  Commissioner 
of  the  General  Ijand  OflSce  to  the  Office  of  Indian  Affairs  for  such 
action  and  recommendation  thereon  as  that  office  may  deem  proper  in 
so  far  as  the  same  pertains  to  such  Indian  reservation.  Applicants 
will  be  required  to  furnish,  in  triplicate,  so  much  of  the  map  and  field 
notes  as  relate  to  that  portion  of  the  right  of  way  applied  for,  if  anj^, 
within  an  Indian  reservation;  and  in  the  event  the  application  is  sub- 
sequentl}'^  granted,  one  cop}"  of  such  portion  of  the  map  and  field  notes 
as  pertains  to  such  reservation  will  be  placed  on  file  in  the  Indian 
Office.  In  this  connection,  attention  is  directed  to  the  provisions  of 
section  3  of  the  act  of  March  3, 1901  (31  Stat.,  1083),  which  authorizes 
the  granting  of  permanent  rights  of  way,  in  the  nature  of  easements, 
for  telegraph  and  telephone  purposes  only,  through  Indian  reserva- 
tions and  other  Indian  lands  upon  payment  of  proper  compensation 
for  the  benefit  of  the  Indians  interested  therein.  The  provisions  of 
the  latter  act  and  the  nature  and  character  of  the  rights  authorized 
to  be  secured  thereunder  differ  materially  from  the  provisions  con- 
tained in  this  act  and  the  rights  authorized  to  be  conferred  thereun- 
der. Applicants,  therefore,  desiring  to  secure  permanent  rights  of 
way  through  Indian  reservations  or  other  Indian  lands  for  telegraph 
and  telephone  purposes  will  be  required  to  submit  their  applications 
therefor  under  the  act  of  March  3,  1901,  supra^  in  accordance  with 
the  then  current  regulations  issued  thereunder.  (For  existing  regula- 
tions under  said  act,  see  regulations  approved  March  26,*  1901.) 

9.  All  applications  for  the  use  of  a  right  of  way  under  this  act, 
through  any  lands  designated  therein,  for  telegraph  and  telephone 
purposes,  nmst  be  accompanied  by  an  official  statement  from  the  Post 
Office  Department  showing  that  the  applicant  has  complied  with  its 
reofulations  under  title  sixtv-fiveof  the  Revised  Statutes  of  the  United 
States  and  amendments  thereto. 

10.  Upon  the  filing  of  an  application  under  this  act,  the  register  will 
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note  the  same  in  pencil  on  the  tract  books,  opposite  the  tracts  trav- 
ersed, giving  date  of  filing  and  name  of  applicant,  and  also  indorse  on 
each  map  the  date  of  filing  over  his  written  signature.  If  it  does  not 
appear  that  some  portion  of  the  public  lands,  reservations,  or  parks 
designated  in  the  act  would  ))e  affected  by  the  approval  of  such  maps, 
they  will  be  returned  to  the  applicant  with  notice  of  that  fact.  If 
vacant  public  land  or  lands  in  any  reservation  or  park  so  designated 
are  affected  by  the  proposed  right  of  way,  the  register  will  so  certify 
on  the  map  and  duplicate  over  his  signature,  and  will  promptly  trans- 
mit the  same  to  the  General  Land  Office  with  report  that  the  required 
notations  have  been  made. 

11.  Upon  receipt  of  applications  for  right  of  way  by  the  General 
Land  Office,  the  same  will  be  examined  and  then  submitted  to  the 
Secretary  of  the  Interior  with  recommendation  as  to  their  approval. 
Permission  to  use  rights  of  way  through  a  reservation  or  any  park 
designated  in  the  act  will  only  be  granted  upon  approval  of  the  chief 
officer  of  the  Department  under  whose  supervision  such  park  or  res- 
ervation falls  and  upon  a  finding  by  him  that  the  same  is  not  incom- 
patible with  the  public  interest.  If  the  application,  and  the  showing 
made  in  support  thereof,  is  satisfactory,  the  Secretary  of  the  Interior 
will  give  the  required  permission  in  such  form  as  may  be  deemed 
proper,  according  to  the  features  of  each  case;  and  it  is  to  be  expressh' 
understood,  in  accordance  with  the  final  proviso  of  the  act,  that  any 
permission  given  thereunder  may  be  modified  or  revoked  by  the  Sec- 
retary or  his  successor,  in  his  discretion,  at  any  time,  and  shall  not  be 
held  to  confer  any  right,  easement,  or  interest  in,  to,  or  over  any  pub- 
lic land,  reservation,  or  park.  The  final  disposal  b}^  the  United  States 
of  any  tract  traversed  by  the  permitted  right  of  way  is  of  itself,  with- 
out further  act  on  the  part  of  the  Department,  a  revocation  of  the  per- 
mission so  far  as  it  affects  that  tract,  and  any  permission  granted  here- 
under is  also  subject  to  such  further  and  future  regulations  as  may  be 
adopted  b\'  the  Department. 

12.  When  permission  to  use  the  right  of  way  applied  for  is  giv^en 
by  the  Secretary  of  the  Interior,  a  copy  of  the  original  map  will  be 
sent  to  the  local  officers,  who  will  mark  upon  the  township  plats  the 
line  of  the  right  of  way  and'will  note  in  pencil,  opposite  each  tract  of 
public  land  affected,  that  such  permission  has  been  given,  the  date 
thereof,  and  a  reference  to  the  act. 

TRAMROADS. 

13.  The  Secretary  of  the  Interior  is  authorized  to  permit  the  use  of 
rights  of  way  for  tramroads  through  the  public  lands  of  the  Ignited 
States,  not  within  the  limits  of  any  park,  forest,  military,  or  Indian 
reservation  under  the  provisions  of  the  act  of  Congress  of  January  21, 
1895  (28  Stat.,  635),  as  amended  by  section  1  of  the  act  of  May  11, 
1898  (30  Stat,  404).     The  act  of  January  21,  1895,  supra,  entitled 
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"An  act  to  porniit  the  use  of  the  right  of  way  through  the  public 
lands  for  traniroads,  canals,  and  reservoirs,  and  for  other  purposes/' 
is  as  follows: 

Be  it  enacted  by  the  Senat-e  and  HryuM  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  Secretary  of  the  Interior  be»  and  hereby  is,  author- 
ized and  empowered,  under  general  regulations  to  be  fixe<l  by  him,  to  permit  the  U8»e 
of  the  right  of  way  through  the  public  lamls  of  the  United  States,  not  within  the 
limitij  of  any  park,  forest,  military  or  Indian  renervation,  for  tramroads,  canals  or 
reservoirs  to  the  extent  of  the  ground  occupied  by  the  water  of  the  canals  and  reser- 
voirs and  fifty  feet  on  each  side  of  the  marginal  limits  thereof;  or  fifty  feet  on  each 
side  of  the  center  line  of  the  tram  road,  bv  anv  citizen  or  anv  association  of  citizens 
of  the  United  States  engage<i  in  the  business  of  mining  or  quarrying  or  of  cutting  tim- 
ber and  manufacturing  lumber. 

This  act  was  amended  by  section  1  of  the  act  of  May  11, 18^8,  supirt^ 
as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Concpress  assembled j  That  the  act  entitled  **An  act  to  pennit  the  use  of  the  right  of 
way  through  the  public  lands  for  tramroads,  canals,  and  reser\'oirs,  and  for  other 
purposes,"  approve<l  January  twenty-first,  eighteen  hundred  and  ninety-five,  be, 
and  the  same  is  hereby,  amended  by  adding  thereto  the  following: 

'*That  the  Secretary  of  the  Interior  Ix?,  and  hereby  is,  authorized  and  empowered, 
under  general  regulations  to  be  fixed  by  him,  to  permit  the  use  of  right  of  way  upon 
the  public  lands  of  the  Unite<l  States,  not  within  limits  of  any  park,  forest,  military, 
or  Indian  reservations,  for  tramways,  canals,  or  reservoirs,  to  the  extent  of  the  ground 
occupied  by  the  water  of  the  canals  and  reservoirs,  and  fifty  feet  on  each  side  of  the 
marginal  limits  theret)f,  or  fifty  feet  on  each  side  of  the  center  line  of  the  tram  road, 
by  any  citizen  or  association  of  citizens  of  the  United  States,  for  the  purposes  of  fur- 
nishing water  for  domestic,  public,  and  other  l)eneficial  uses." 

14.  Applications  for  permission  to  use  rights  of  way  for  tramroads 
should  be  prepared  and  filed  in  accordance  with  the  regulations  here- 
'  inbefore  prescribed  relative  to  presentation  of  applications  for  rights 
of  way  under  the  act  of  February  15, 1901,  and  the  then  current  regu- 
lations issued  under  the  general  railroad  right-of-way  act  of  March  8, 
1876  (for  existing  regulations  under  the  latter  act,  see  27  L.  D.,  663), 
the  prescribed  forms  in  such  regulations  being  so  modified  as  to  specify 
and  relate  to  the  acts  under  which  the  application  is  made.  It  is  to  be 
specially  noted  that  the  acts  relating  to  tramroads  do  not  authorize  the 
granting  of  permission  to  use  rights  of  way  for  such  purpose  within 
the  limits  of  any  park,  forest,  military,  or  Indian  reservation,  and  it 
is  to  })e  further  noted  that  permission  to  use  rights  of  wa\^  for  tram- 
roads  over  public  lands,  when  granted,  only  confers  a  right  in  the 
nature  of  a  license  and  is  subject  to  all  the  conditions  and  limitations 
hereinbefore  stated  in  paragraph  11  of  these  regulations. 

BiNGER  Hermann, 

Comm  isHwner. 
Approved,  July  8,  1901: 

E.  A.  Hitchcock, 

Secretary. 
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soldiers'  additional  homestead-right  of  widotv. 

William  Deary. 

The  wife  of  an  insane  soldier,  who  makes  homestead  entry,  as  the  head  of  a  family, 
for  less  than  one  hundred  and  sixty  acres  of  land,  is  not,  upon  the  death  of  the 
soldier,  entitled,  as  his  widow,  to  a  soldiers'  additional  homestead  right  based 
upon  such  entry. 

Secretary  IIltchaKl'  to  the  Commissi  on  ei'  of  the  General  Land  Office^ 
(W.  V.  D.)  July  12,  1901,  (G.  B.  G.) 

This  is  a  motion  filed  by  William  Deary,  assignee  of  the  claimed 
soldiers'  additional  homestead  right  of  Mary  A.  Meadow,  widow  of 
Samuel  Meadow,  for  a  review  of  departmental  decision  of  May  6, 
1901  (unreported),  rejecting  the  application  of  said  Deary  to  enter, 
under  section  2306  of  the  Revised  Statutes,  the  SE.  \  of  the  SW.  i 
and  the  SW.  \  of  the  SE.  \  of  Sec.  12,  T.  65  N.,  R.  26  W.,  Duluth 
land  district,  Minnesota. 

It  appears  from  the  papers  accompanying  the  motion,  and  from  the 
files  of  your  oflSce,  that  the  said  Samuel  Meadow  was  a  soldier  in  the 
service  of  the  army  of  the  United  States  for  more  than  ninety  days 
during  the  war  of  the  rebellion,  and  that  he  was  honorably  discharged 
from  such  service  August  23,  1865.  September  10,  1869,  the  said 
Mary  A.  Meadow,  wife  of  the  soldier  aforesaid,  made  homestead  entry 
at  the  Clarksville  land  office,  Arkansas,  for  eighty  acres  of  land  in 
that  land  district,  upon  which  she  made  final  proof  January  14,  1876, 
and  patent  issued  to  her  thereon  June  30, 1876.  This  entry  was  made 
by  the  said  Mary  A.  Meadow,  in  her  own  name,  as  the  head  of  a  fam- 
ily, and  for  her  own  use  and  benefit,  no  mention  being  made,  either 
in  the  original  application  or  in  the  final  proof,  that  she  was  the  wife 
of  Samuel  Meadow,  or  that  she  was  a  married  woman.  It  appears 
from  affidavits  on  file  in  connection  with  this  proceeding  that  at  the 
date  of  said  entry  Samuel  Meadow  was  of  unsound  mind  and  had  wan- 
dered away  from  home;  but  it  is  not  shown  or  alleged  that  he  had 
been  declared  to  be  of  unsound  mind  by  a  competent  tribunal,  or  that 
any  judicial  inquiiy  was  ever  held  with  reference  to  his  mental  condi- 
tion. He  died  July  13,  1875,  and  your  office  reports  that  he  had 
never  exercised  the  homestead  privilege. 

The  decision  under  review  denies  the  application  of  Deary  on  the 
ground  that  the  entry  made  by  the  said  Mary  A.  Meadow  does  not  con- 
stitute a  proper  legal  basis  for  the  right  claimed. 

In  the  motion  for  review  it  is  contended,  in  substance,  that  Samuel 
Meadow  being  of  unsound  mind  was  legally  dead,  that  his  wife  was, 
under  the  provisions  of  section  2307  of  the  Revised  Statutes,  entitled 
to  all  the  benefits  enumerated  in  chapter  5  of  such  statutes  relating  to 
homesteads,  among  which  was  the  privilege  conferred  upon  honorably 
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discharged  soldier.s  })y  section  2804,  and  that  she  having  made  a  home- 
stead entry  for  only  eighty  acres  of  land,  it  should  lie  held  that  she 
was  entitled  to  a  soldiers'  additional  right  for  eighty  other  acres  of 
land,  in  accordance  with  the  provisions  of  section  2806.  This  conten- 
tion is  open  to  many  objections.  Section  2804  provides  that  every 
private  soldier  or  officer  who  served  for  ninetv  davs  in  the  armv  of  the 
United  States  during  the  war  of  the  rebellion,  and  who  was  honorabU' 
discharged,  shall  ''be  entitled  to  enter  upon  and  receive  patents  for  a 
quantity  of  public  lands  not  exceeding  one  hundred  and  sixty  acres." 
Section  2806  provides  that  every  person  entitled  to  enter  a  homestead 
under  the  provisions  of  section  2804,  and  who  may  have  theretofore 
(prior  to  June  22,  1874)  entered  under  the  homestead  laws  a  quantity 
of  land  less  than  one  hundred  and  sixty  acres,  '"shall  be  permitted  to 
enter  so  much  land  as,  when  added  to  the  quantity  previously  entered, 
shall  not  exceed  one  hundred  and  sixty  acres,"  and  section  2307  pro- 
vides that  '"in  case  of  the  death  of  any  pei'son  who  would  be  entitled 
to  a  homestead  under  the  provisions  of  section  2804  his  widow,  if 
unmarried,  ....  shall  be  entitled  to  all  the  benefits  enumerated  in 
in  this  chapter."' 

The  scheme  presented  b}'  these  three  sections  of  the  Revised  Stat- 
utes is  not  a  complicated  one.  The  homestead  privilege  conferred  on 
honorably  discharged  soldiers  by  section  2804  is  no  greater  or  differ- 
ent, so  far  as  the  amount  of  land  that  may  be  taken  thereunder  is  con- 
cerned, than  that  conferred  by  section  228^  on  all  persons  possessinjr 
the  necessary  qualifications.  But  section  28(H)  confers  what  is  known 
as  the  soldiers'  additional  homestead  right.  This  additional  right  is 
conditioned  upon  a  previous  entry  by  the  soldier  for  less  than  one 
himdred  and  sixty  acres  of  land,  and  the  measure  of  the  right  is  the 
difference  between  the  amount  of  land  previously  entered  and  one  hun- 
dred and  sixty  acres.  These  two  sections  present  a  complete  scheme 
in  themselves  during  the  lifetime  of  the  soldier.  It  is  not  until  the 
soldier  dies  that  section  2807  has  any  office  to  perform.  Then  his 
widow,  if  unmarried,  may  exercise  such  right  as  the  soldier  had.  But 
if  the  soldier  had  not  previous  to  his  death  made  an  entry  under  the 
homestead  laws,  he  did  not  have  an  additional  right,  and  in  denying  to 
his  widow  a  right  which  the  soldier  himself  did  not  possess  is  not 
to  den\'  her  any  benefit  enumerated  in  the  chapter  on  homesteads. 
This  does  not,  however,  meet  movant's  contention  that  the  soldier 
being  legally  dead,  and  his  wife  as  the  head  of  a  family  having  prior 
to  the  adoption  of  the  Revised  Statut(\s  entered  a  homestead  of  less 
than  one  hundred  and  sixty  acres,  she  is  entitled  to  the  right  conferred 
by  section  2806,  instead  of  the  soldier.  This  contention  cannot  be 
admitted.  The  additional  homestead  right  is  conferred  on  the  soldier 
himself,  except  in  case*  of   his  '* death,''  and  in  that  event  on  his 
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'*  widow."  This  does  not  mean  a  civil  death.  The  wife  of  a  man 
chnliter  mortunH  is  not  his  widow. 

The  Department  would  not  be  justified  in  holding  on  the  present 
record  that  Samuel  Meadow  was  civilly  dead,  or  that  he  was  not  enti- 
tled to  make  an  entry  under  the  homestead  laws,  but  if  he  was  com- 
petent to  make  an  entr^^  he  did  not  do  so,  and  this  would  be  fatal  to 
the  widow's  claim. 

Mary  A.  Meadow  did  not  have  a  soldiers'  additional  homestead  right, 
and  her  assignee  took  nothing  by  the  assignment. 

The  motion  is  denied. 


mining  claim- vein  or  lode-surface  ground. 

Lellie  Lode  Mining  Claim. 

There  is  no  authority  in  the  mining  laws  for  the  issue  of  two  patents  for  the  same 
mineral  land,  the  patent  to  one  claimant  to  embrace  only  the  surface  land  and 
the  patent  to  another  to  embrace  only  the  veins  or  lodes  beneath  the  surface; 
nor  is  it  w^ithin  the  contemplation  of  said  laws  that  vein  or  lode  deposits  may 
be  claimed,  located,  and  patented  independently  of  the  surface  ground  con- 
nected with  and  containing  or  overlying  them. 

Secretary  Hitelieock  t(t  the  Commissioner  of  the  Genf^rnJ  Land  Office^ 
(W.  V.  D.)  July  15,  1901.  '  (A.  B.  P.) 

August  20, 1900,  The  Red  Rover  Mining  Company  made  entry,  No. 
643,  for  the  Lellie  lode  mining  claim,  survey  No.  12,677,  Gunnison 
land  district,  Colorado. 

October  13, 1900,  there  was  received  at  your  office  a  communication 
(forwarded  through  the  local  land  office)  from  the  Ocean  Wave  Mining 
and  Reduction  Company,  which  is  in  the  nature  of  a  protest  against 
the  issuance  of  an  unconditional  patent  upon  said  entiy. 

It  appeal's  that  the  protestant  company  is  the  owner  of  the  Wave  of 
the  Ocean  lode  mining  claim,  survey  No.  93,  in  said  land  district,  for 
which  entry  was  made  January  18,  1877,  and  patent  issued  May  6, 
1881;  that  the  Lellie  claim  was  formerly  known  as  the  Red  Rover,  and 
between  it  and  the  Wave  of  the  Ocean  there  was  a  conflict  to  the 
extent  of  1.12  acres  of  ground;  that  by  the  Wave  of  the  Ocean  survey, 
entry,  and  patent  said  conflict  was  excluded  in  favor  of  the  Red  Rover 
claim;  and  that  the  Lellie  claim  as  surveved  and  entered  is  a  relocation 
of  the  Red  Rover,  upon  the  identical  original  lines  thereof. 

The  field  notes  of  the  Wave  of  the  Ocean  survey  describe  that  claim 
as  containing  9.21  acres,  ^'after  deducting  surface  ground  claimed  by 
Red  Rover  lode,  1.12  acres."  The  receiver's  receipt  and  register's 
certificate  of  entrj"  both  show  that  the  parties  who  made  the  entry  paid 
only  for  9.21  acres  of  land.     The  patent,  after  referring  to  the  claim 
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by  its  survey  or  lot  number  (93),  describes  it  by  metes  and  bounds, 
and  as — 

Containing  nine  (9)  acres  and  twenty-one  hundredth  (21/100)  of  an  acre  of  land 
more  or  lens  and  embracing  fifteen  hundred  (1500)  linear  feet  of  the  Wave  of  the 
Ocean  lode. 

In  the  granting  clause  of  the  patent  the  claim  is  described  in  these 
terms: 

the  said  mining  premise?  hereinbefore  de8cril)ed  as  lot  No.  93,  embracing  a  por- 
tion of  the  unsurveyed  public  domain  with  the  exclusive  right  of  possession  and 
enjoyment  of  all  the  land  included  within  the  exterior  lines  of  said  survey  not  herein 
expressly  excepted  from  these  presents,  and  of  fifteen  hundred  (1500)  linear  feet  of 
the  said  Wave  of  the  Ocean  vein,  lode,  ledge  or  deposit,  for  the  length  hereinbefore 
descrilHMl,  throughout  its  entire  depth,  although  it  may  enter  the  land  adjoining;  and 
also  of  all  other  veins,  lodes,  ledges  or  deposits  throughout  their  entire  depth,  the 
tops  or  ai^exes  of  which  lie  inside  the  exterior  lines  of  said  8ur\^ey,  at  the  surface 
extended  downward,  vertically,  although  such  veins,  lodes,  ledges  or  deposits  in 
their  downward  course  may  so  far  depart  from  a  perpendicular  as  to  extend  outside 
the  vertical  side  lines  of  said  survey:  Provided  that  the  right  of  possession  hereby 
granted  to  such  outside  parts  of  said  veins,  lodes,  ledges  or  deposits,  shall  be  con- 
fined to  such  portions  thereof  as  lie  l)etween  vertical  planes  drawn  downwanl  through 
the  end  lines  of  said  survey,  at  the  surface  so  continued  in  their  own  direction  that 
such  vertical  planes  will  intersect  such  exterior  parts  of  said  veins,  lodes,  ledges  or 
deposits,  excepting  and  excluding,  however,  from  these  presents,  all  that  portion  of 
the  surface  ground  herein  de8cril)ed,  which  is  embracetl  by  said  Red  Rover  lode. 

It  is  contended  b\^  the  protestant  company  that  the  effect  of  the 
exception  from  said  patent  was  and  is  to  exclude  from  the  Wave  of 
the  Ocean  claim  only  the  surface  area  of  the  conflict  with  the  Red 
Hover,  now  the  Lellie  claim;  that  said  company,  as  the  owner  of  the 
Wave  of  the  Ocean  claim,  is  entitled,  under  said  patent,  to  the  Wave 
of  the  Ocean  vein  or  lode,  throughout  its  entire  depth,  etc.,  for  the 
full  length  of  1500  feet,  notwithstanding  the  fac»t  that  the  top  or  apex 
of  such  vein  or  lode  lies  partly  within  the  surface  lines,  extended 
downward  vertically,  of  the  excluded  conflict;  and  is  likewise  entitled 
to  all  veins  or  lodes,  throughout  their  entire  depth,  etc.,  the  tops  or 
apexes  of  which  lie  inside  the  surface  lines,  extended  downward  ver- 
ticalh',  of  said  Wave  of  the  Ocean  claim,  inclusive  of  the  excluded 
conflict.  Upon  this  contention  it  is  asked  that  the  patent  for  the 
Lellie  claim,  when  issued,  shall  in  express  terms  except  and  exclude 
therefrom  all  right  to  any  portion  of  the  Wave  of  the  Ocean  vein  or 
lode,  and  all  right  to  any  other  veins,  lodes,  or  ledges,  the  tops  or 
apexes  of  which  lie  inside  the  surface  lines,  extended  downward  verti- 
cally, of  the  conflict  excluded  from  the  Wave  of  the  Ocean  pat^'nt. 

By  decision  of  December  10,  1900,  your  oflSce  held,  in  eft'ect,  that 
the  lied  Rover  company  is  entitled  to  a  patent  upon  its  entry,  without 
exception  or  qualification  as  to  any  claimed  rights  under  the  Wave  of 
the  Ocean  patent  within  the  ground  excluded  from  that  patent,  and 
dismissed  the  protest.     The  protestant  company  thereupon  appealed. 
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The  errors  assigned  in  the  appeal  present  the  single  question  of  the 
effect  of  the  Wave  of  the  Ocean  patent  and  of  the  exception  therefrom 
of  the  conflict  with  the  Red  Rover  claim.  Does  the  exception  exclude 
from  the  patent  the  surface  of  the  conflict  only,  or  is  the  effect  of  the 
exception  to  carve  out  of  the  grant  by  the  patent  all  veins  or  lodes 
beneath  the  surface,  the  tops  or  apexes  of  which  lie  inside  the  vertical 
lines  of  the  conflict,  as  well  as  the  surface  of  the  conflict? 

There  is  no  provision  in  the  mining  laws  which  authorizes  the  issue 
of  two  patents  for  the  same  mineral  land,  the  patent  to  one  claimant 
to  embi-ace  only  the  surface  of  the  land,  and  the  patent  to  the  other  to 
embrace  onlv  the  veins  or  lodes  beneath  the  surface.  It  is  not  within 
the  contemplation  of  the  mining  statutes  that  vein  or  lode  deposits 
may  be  claimed,  located,  and  patented  independently  of  the  surface 
ground  connected  with  and  containing  or  overlying  them. 

Section  2320  of  the  Revised  Statutes  provides  that  mining  claims 
upon  veins  or  lodes,  located  after  May  10,  1872,  may  equal,  but  shall 
not  exceed,  one  thousand  five  hundred  feet  in  length  along  the  vein  or 
lode;  and  that  no  claim  shall  extend  more  than  three  hundred  feet  on 
each  side  of  the  middle  of  the  vein  at  the  surface,  nor  be  limited  to 
less  than  twenty -five  feet  on  each  side  of  the  middle  of  the  vein  at  the 
surface,  except  where  adverse  rights  existing  on  May  10, 1872,  render 
such  limitation  necessarv.  The  Wave  of  the  Ocean  claim  was  located 
after  May  10,  1872.  There  is  in  the  record  no  suggestion  of  adverse 
rights  existing  on  May  10,  1872. 

Bj'  section  2325  of  the  Revised  Statutes  provision  is  made  for  obtain- 
ing a  patent  from  the  government  for  land  claimed  and  located  for 
valuable  mineral  deposits.     That  section  is  in  part  as  follows: 

A  patent  for  any  land  claimed  and  located  for  valuable  deposits  may  be  obtained 
in  the  following  manner:  Any  person,  association  or  corporation  authorized  to 
locate  a  claim  under  this  chapter,' having  claimed  and  located  a  piece  of  land  for 
such  purposes,  who  has,  or  have,  complied  with  the  terms  of  this  chapter,  may  file 
in  the  proper  land  office  an  application  for  a  patent,  under  oath,  showing  such  com- 
pliance, together  with  a  plat  and  field  notes  of  the  claim  or  claims  in  common,  made 
by  or  under  the  direction  of  the  United  Staters  surveyor-general,  showing  accurately 
the  boundaries  of  the  claim  or  claims,  which  shall  be  distinctly  maked  by  monu- 
ments on  the  ground,  and  shall  post  a  copy  of  such  plat,  together  with  a  notice  of 
such  application  for  a  patent,  in  a  conspicuous  place  on  the  land  embraced  in  such 
plat  previous  to  the  filing  of  the  application  for  a  patent,  and  shall  file  an  affidavit 
of  at  least  two  persons  that  such  notice  has  been  duly  posted,  and  shall  file  a  coi)y 
of  the  notice  in  such  land  office,  and  shall  thereupon  be  entitled  to  a  patent  for  the 
land,  in  the  manner  following: 

It  is  to  be  observed  that  in  the  sections  referred  to  no  authoritv  is 
given  for  the  location  of,  or  for  the  issue  of  patent  to,  veins  or  lodes 
of  mineral,  independently  of  the  land  in  which  they  are  found.  Sec- 
tion 2320  prescribes  the  maximum  length  of  a  vein  or  lode  that  may 
be  embraced  in  a  location,  prescribes  the  extent  to  which  land  may 
be  taken  in  connection  with  the  vein  or  lode  on  each  side  thereof,  and 
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declares  that,  with  the  exception  stated,  such  land  shall  not  be  limited 

to  less  than  twenty-five  feet  in  extent  on  each  side  of  the  middle  of 

the  vein  at  the  surface.     Section  2325  provides  that  a  patent  may  be 

obtained  "for  any  land  claimed  and  located  for  valuable  deposits"  by 

any  pei-son,  association,  or  corporation,  *^  having  claimed  and  located 

a  piece  of  land  for  such  purpose,  who  has,  or  have,  complied  with 

the  terms  of  this  chapter,"  etc.     There  is  no  provision  for  obtaining* 

patent  to  veins  or  lodes  otherwise  than  in  connection  with  the  land  in 

which  they  are  situated. 

In  the  case  of  Montana  Ore-Purchasing  Company  v.  Boston  and 

Montana  Consolidated  Copper  and  Silver  Mining  Company  (51  Pac. 

Rep. ,  159)  the  precise  question   here  presented  was  considered  and 

decided  by  the  supreme  court  of  Montana.     By  the  patent  involved 

in  that  case  it  was  attempted  to  convey  the  vein  or  lode  on  its  strike 

through  a  portion  of  the  claim  as  located,  but  which  was  excluded 

from  the  patent  on  account  of  conflict  with  another  location.     It  was 

held  that  the  patent,  in  so  far  as  it  was  attempted  thereby  to  convev^ 

the  vein  or  lode  on  its  strike  outside  and  independently  of  the  granted 

surface,  was  void.     In  the  course  of  its  opinion  the  court  said: 

While  it  is  true  that  the  surface  of  mining  ground  is  oft^n  spoken  of  in  the  deci- 
sions of  the  courts  as  an  incident  to  the  vein  whose  apex  lies  within  or  under  it,  we 
are  clearly  of  the  opinion  that  the  mining  statutes  of  the  United  States  contain  no 
authority  for  the  conveyance  of  the  lodes  or  veins  embraced  in  a  located  quartz 
claim  independently  of  the  surface  ground  connected  with  and  containing  or  over- 
lying them.  Neither  is  the  subject  of  patented  grant  by  itself.  Appellant  calls  to 
our  attention  various  expressions,  occurring  in  different  sections  of  the  United  States 
mineral  land  statutes,  for  the  purpose  of  showing  that  the  surface  is  not  r^arded  as 
an  essential  incident  of  the  lode  or  vein  in  or  below  it.  It  is  no  doubt  true  that 
those  statutes,  taken  as  a  whole,  give  greater  prominence  verbally  to  the  lode  or 
vein  than  to  the  surface  connected  therewith;  but  this  naturally  results  from  the 
fact  that  the  lode  is  the  main  sul)ject  treated.  iSuch  expressions  and  such  promi- 
nence, however,  cannot  avail  to  permit  the  grant  of  lodes  or  veins  embraced  in  a 
locate<l  quartz  claim  regardless  of  the  surface  connected  therewith. 

See  also  Lindley  on  Mines,  Vol.  1,  Sees.  58-60,  and  Vol.  2,  Sec.  780. 

In  view  of  what  has  been  said,  and  upon  careful  consideration  of 
the  subject,  the  Depattment  is  of  the  opinion  that  the  protestant  com- 
pany is  not  entitled,  under  the  Wave  of  the  Oceiin  patent,  to  any 
vein  or  lode  the  top  or  apex  of  which  lies  outside  the  vertical  lines  of 
the  surface  ground  conveyed  by  the  patent;  that  the  eflfect  of  the 
exception  from  the  patent  of  the  Red  Rover  conflict  was  to  carve  out 
of  the  grant  by  the  patent  not  only  the  surface  area  embmc^d  in  the 
conflict,  but  also  all  veins  or  lodes  beneath  such  surface  having  their 
tops  or  apexes  within  the  vertical  lines  thereof.  It  follows  that  said 
companj^  is  not  entitled  to  the  relief  sought,  and  the  decision  of  your 
oflice  dismissing  its  protest  is  accordingly  affirmed. 
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homestead  entry— act  of  june  6,  1900. 
Samuel  F.  Honeycutt. 

A  homestead  entry  man  who  failed  to  perfect  title  under  his  entry,  and  thereafter 
made  a  second  entry  under  the  act  of  March  2,  1889,  which  second  entry  was 
also  not  perfected,  but  **  lost  or  forfeited,"  was  by  the  act  of  June  5, 1900,  restored 
to  the  status  of  a  qualified  homestead  claimant  and  became  entitled  to  the  bene- 
fits of  the  homestead  laws  as  though  the  second  entry  had  not  been  made. 

Seci'etary  Hitchcock  to  the  Commissioner  of  the  General  Lanfid  Office^ 
(W.V.  D.)  July  15,  1901.  (0.  J.  G.) 

October  18,  1900,  Samuel  F.  Honeycutt  made  homestead  entry, 
under  section  B  of  the  act  of  June  5,  1900  (31  Stat.,  267),  for  the  E.  i 
of  the  NE.  i,  the  SW.  i  of  the  NE.  i  and  the  NE.  i  of  the  SE.  i,  Sec. 
17,  T.  20  N.,  R.  19  W.,  Harrison,  Arkansas,  land  district. 

April  20,  1901,  your  oflSce  held  said  entry  for  cancellation  on  the 
ground  that  said  act  of  June  5,  1900,  does  not  provide  for  a  third 
privilege,  it  appearing  that  Honeycutt  had  previously  made  two  home- 
stead entries  as  follows:  January  24,  1878,  for  the-E.  i  of  the  NE.  i, 
the  SW.  i  of  the  NE.  i  and  the  NE.  i  of  the  SE.  i,  Sec.  17,  T.  20  N., 
R.  19  W. — canceled  upon  relinquishment  January  16,  1879;  and  Jan- 
uary 13,  1891,  under  section  2  of  the  act  of  March  2,  1889  (25  Stat., 
854),  for  the  S.  i  of  the  SW.  i,  Sec.  4,  and  the  N.  i  of  the  NW.  i. 
Sec.  9,  T.  17  N.,  R.  16  W. — canceled  upon  relinquishment  April  21, 
1898. 

The  case  is  here  on  appeal. 

jSaid  section  3  of  the  act  of  June  5,  1900,  sujyra,  provides: 

That  any  person  who  prior  to  the  passage  of  this  act  has  made  entry  under  the 
homestead  laws,  but  from  anv  cause  has  lost  or  forfeited  the  same  shall  be  entitled 
to  the  benefits  of  the  homestead  laws  as  though  such  former  entry  had  not  been 
made. 

The  act  deals  with  the  status  of  the  applicant  under  the  homestead 
laws  at  the  date  of  its  passage,  and  the  inquiry  raised  by  an  applica- 
tion under  said  act  is  whether  the  applicant  is  a  person  who  prior  to 
the  passage  thereof  has  made  an  entry  under  the  homestead  laws  which 
from  anv  cause  he  has  lost  or  forfeited.  If  he  is  found  to  he  such  a 
person  then  he  is  ''entitled  to  the  benefits  of  the  homestead  laws  as 
though  such  foi-mer  entry  had  not  been  made." 

The  applicant  herein  originally  made  entry  under  the  homestead 
laws  but  failed  to  perfect  title  thereunder.  By  the  provisions  of  the 
second  section  of  the  act  of  March  2,  1889,  supi^a,  being  a  "person 
who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  which  he 
has  made  entiy  under  the  homestead  law,''  he  was  entitled  to  make 
another  entry,  ''  such  previous  filing  or  entry  to  the  conti-ary  notwith- 
standing."   The  entry  originally  made,  but  not  perfected,  was,  under 
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the  act  of  March  2,  1889,  to  be  regarded  as  never  having  been  made 
80  far  as  the  rights  of  t^e  applicant  are  concerned.  The  same  is  trae, 
since  the  passage  of  the  act  of  June  5,  1900,  Hupra^  of  the  entry  made 
under  the  act  of  March  2,  1889,  which  was  also  not  perfected  but 
*'  lost  or  forfeited."  So  that  if  at  the  time  of  making  that  entry  the 
applicant  was  rightfully  entitled  to  make  the  same  under  the  home- 
stead laws,  and  the  fact  that  the  entry  was  allowed  indicates  that  he 
was  so  entitled,  he  was  by  the  act  of  June  5,  1900,  restored  to  the 
status  of  a  qualified  homestead  claimant  and  became  entitled  to  the 
benefits  of  the  homestead  laws  as  though  the  last  named  entry  had  not 
been  made. 

The  judgment  of  your  oflSce  is  reversed  and  Honeycutt's  entry  will 
be  held  intact  subject  to  compliance  with  law. 


SOLDIERS'  ADDITIONAL  HOMESTEAD. 

RoTAL  B.  Shute. 

A  6>oldier  entitled  to  the  benefits  of  section  2306  of  the  Revised  Statutes  does  not  by 
the  making  of  an  invalid  adjoining  farm  entry,  as  additional  to  his  originafhome- 
stead  entry,  lose  his  right  to  an  additional  entry  under  said  section. 

Secret ari/  Hitchcock  to  the  Coramimioner  of  the  General  Land  Office^ 
(W.  V.  D.)  July  15,  1901,  (G.  B.  G.) 

This  is  the  appeal  of  Royal  B.  Shute,  remote  assignee  of  the  claimed 
soldiers'  additional  right  of  Creed  H.  Caldwell,  from  your  office  deci- 
sion of  March  30,  1901,  den3'ing  the  application  of  the  said  Shute  to 
enter,  as  such  assignee,  under  section  2306  of  the  Revised  Statutes,  the 
E.i  of  the  SE.  iof  Sec.  24,  T.  150  N.,  R.  32  W.,  Crookston  land  dis- 
trict, Minnesota. 

It  appears  from  the  files  of  your  office  that  the  said  Caldwell  on 
February  28, 1868,  made  homestead  entr}'  for  the  N.  \  of  the  NW.  \  of 
Sec.  2,  T.  7  S.,  R.  11  W.,  Little  Rock  land  district,  ArkansavS,  con 
taining  84.38  acres.  This  entry  was  allowed  subject  to  the  provisions 
of  the  act  of  June  21,  1866  (14  Stat.,  ^^)^  restricting  homestead  entries 
in  the  State  of  Arkansas  for  the  period  of  two  years  from  the  date  of 
the  act,  to  eighty  acres  of  land.  At  the  time  of  making  the  entry 
Caldwell  paid  cash  for  the  4.38  acres  of  land  in  excess  of  the  80  acres 
allowed  by  said  act.  March  3,  1869,  he  made  application  to  enter  an 
additional  tract  of  land  containing  80.26  acres  adjoining  the  land 
embmced  in  his  original  entry.  This  second  entry  was  allowed,  appar- 
ently as  an  adjoining  farm  entry  under  the  proviso  to  section  one  of 
the  act  of  May  20,  1862  (12  Stat,  392),  which  declares  ^^that  any  per- 
son owning  and  residing  on  land  may,  under  the  provisions  of  this  act, 
enter  other  land  Iving  contiguous  to  his  or  her  said  land,  which  shall 
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not,  with  the  land  so  alreads^  owned  8uid  occupied,  exceed  in  the  aggre- 
gate one  hundred  and  sixty  acres." 

In  the  year  1875  your  office,  after  due  notice,  canceled  the  entry  of 
February  28,  1868,  for  failure  to  submit  final  proof  within  the  time 
required  by  law,  and  in  1879  canceled  the  entry  of  March  16,  1869,  as 
per  Caldwell's  relinquishment  to  the  United  States  of  his  claim  to  the 
land  embraced  in  said  entrv. 

January  29,  1900,  the  local  officei"s  transmitted  to  your  office  the 
aforesaid  application  of  Shute,  which  was  denied,  as  above  stated,  on 
the  ground  that  Caldwell  having  made  homestead  entry  for  one  hun- 
dred and  sixty  acres  of  land  he  is  not  entitled  to  an  additional  right 
under  section  2306  of  the  Revised  Statutes. 

The  decision  appealed  from  is  not  believed  to  be  correct.  Caldwell 
has  exhausted  his  homestead  right  only  to  the  extent  of  80  acres  of  land. 
The  adjoining  farm  entry,  made  in  1869,  was  wholly  unauthorized. 
He  was  not  the  owner  of  the  contiguous  land  in  the  sense  contemplated 
by  the  act  of  May  20,  1862,  supra.  Clearly  an  adjoining  farm  entry 
is  not  authorized  when  the  application  is  based  upon  a  pending  original 
homestead  entry  of  an  adjoining  tract.  Caldwell's  entry  of  1869  was, 
therefore,  a  nullity.  He  could  never  have  perfected  title  thereto,  and 
it  is  not  material  for  what  reason  it  was  canceled.  Such  an  entry 
does  not  impair  the  homestead  right. 

If  Caldwell  served  in  the  army  of  the  United  States  for  ninety  days 
during  the  war  of  the  rebellion  and  was  honorably  discharged,  he  was 
entitled  under  section  2304  of  the  Revised  Statutes  to  enter  upon  and 
receive  patent  for  a  quantity  of  public  land  not  to  exceed  one  hundred 
and  sixty  acres  or  one-quarter  section,  and  while  the  abandonment  of 
his  original  entry  exhausted  his  right  to  the  extent  of  the  acreage 
covered  thereby,  he  was  still  entitled  to  enter  80  acres  of  land  and  this 
right  could  not  be  impaired  by  making  an  entiy  that  could  not  be 
perfected. 

Section  2306  of  the  Revised  Statutes  provides — 

Every  i)er8on  entitled,  under  the  provisions  of  section  twenty-three  hundred  and 
four,  to  enter  a  homestead,  who  may  have  heretofore  entered,  under  the  homestead 
laws,  a  quantity  of  land  less  than  one  hundred  and  sixty  acres,  shall  be  permitted  to 
enter  so  much  land  as,  when  added  to  the  quantity  previously  entered,  shall  not 
exceed  one  hundred  and  sixtv  acres. 

Inasmuch  as  Caldwell  had  prior  to  the  adoption  of  the  Revised 
Statutes  entered  a  quantity  of  land  less  than  one  hundred  and  sixty 
acres,  his  assignee  is  entitled  to  exercise  the  right  of  entry  conferred 
on  him  by  section  2306  above  quoted. 

The  decision  appealed  from  is  reversed,  with  directions  to  allow  the 
entry  of  Shute  unless  other  o})jection  appears. 
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FOREST  RESERVE— LIEU  ffELECTION-RELINQUISHMENT. 

F.  A.  Hyde. 

The  relinquishment  of  lands  selected  in  lieu  of  lands  within  the  limits  of  a  forest 
reserve,  on  the  ground  that  the  lands  in  the  township  wherein  the  selected  lands 
are  situated  have  been  suspended  from  disposal  pending  an  investigation  to 
determine  whether  the  same  were  mineral  in  character,  will  not  be  accepted , 
where  it  appears  that  the  investigation  has  been  concluded  and  the  lands  found 
to  be  of  the  character  and  condition  subject  to  such  selection. 

Sea^etary  Hltehcocl*  to  the  Coimnisshmer  of  the  General  La^d  Office ^ 
(W.  V.  D.)  Juhj  15,  1901.  (E.  B.,  Jr.) 

F.  A.  Hyde  has  appealed  from  the  decision  of  y^our  office  dated 
March  26,  1901,  declining  to  accept  his  relinquishment  of  all  claim  to 
the  fractional  NW.  \  of  Sec.  2,  T.  27  S.,  R.  28  E.,  M.  D.  M.,  Visalia, 
California,  land  district,  embraced  in  his  forest  reserve  lieu  selection 
No.  2070,  filed  January  8,  1900. 

It  appears  that  the  puVjlic  lands  in  said  township  were  suspended  bj' 
your  office  February  28,  1900,  from  disposition  for  the  pui'pose  of  an 
investigation  to  determine  whether  the  same  were  mineral  in  character^ 
which  suspension  still  continues  as  to  the  tract  embraced  in  said  sec- 
tion. In  an  affidavit  filed  with  his  said  relinquishment  Hyde  states 
that  the  relinquishment  is  made  because  the  said  ''township  has  been 
suspended"  by  your  office,  causing  delay  in  the  adjudication  of  his 
selection;  that  he  supposed  when  he  made  the  selection  that  the  same 
would  be  approved  without  delay;  that  as  the  time  when  the  same  will 
be  approved  is  indefinite  and  action  may  not  be  had  on  the  selection 
for  years  he  ''does  not  desire  to  prosecute  his  claim  or  defend  the 
same  against  probable  or  possible  mineral  claimants,  as  he  is  informed 
and  believes  that  the  land  has  been  located  for  oil  purposes;"  that  "  he 
has  neither  sold  nor  conveved  the  title  to  the  land,  nor  made  anv  con- 
tract  to  do  so;"  and  that  so  far  as  he  knows  the  land  is  in  the  same 
condition  in  which  it  has  always  been.  It  does  not  appear  that  any 
contest  has  been  commenced  or  other  objection  entered  against  the 
said  selection. 

The  decision  of  your  office  holds,  in  eflFect,  that  the  said  suspension 
of  February  28,  1900,  for  the  purpose  stated,  was  made  in  the  proper 
exercise  of  its  authority  and  that  no  sufficient  reason  appears  for 
accepting  the  said  relinquishment.  Mr.  Hyde  contends  that  he  has 
shown  sufficient  reason  for  an  acceptance  of  the  relinquishment,  stating 
in  his  argument  on  appeal,  in  addition  to  what  he  had  previously  stated, 
that  he  has  missed  the  sale  of  the  land  by  the  delav  of  vour  office  to 
act  upon  his  selection. 

The  attempted  relinquishment  of  said  selection  was  evidently  made 
by  Mr.  H3'de  with  a  view  to  the  making  of  another,  and  probably  in 
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his  estimation  a  more  advantageous,  selection  in  lieu  of  the  forest 
reserve  land  which  he  has  convej^ed  to  the  government  as  the  basis 
therefor.  And  it  appears  from  the  records  in  your  office  that  with- 
out waiting  for  action  b}'  your  office  upon  his  relinquishment  he  did, 
on  March  12,  1901,  tile  forest  reserve  lieu  selection  No.  4234  for 
certain  other  tracts  leased  upon  his  conveyance  to  the  government  of 
the  same  land  he  had  used  as  the  basis  for  his  previous  selection  No. 
2070.  Such  selection  No.  4234  should  at  once  be  rejected  if  that  has 
not  already  been  done. 

It  appears  that  an  investigation  as  to  the  character  and  condition  of 
the  land  embraced  in  said  selection  No.  2070  was  made  by  a  special 
agent  of  your  office,  as  shown  by  his  report  dated  February  21,  1901, 
and  filed  in  your  office  March  1, 1901.  According  to  the  report  of  the 
special  agent  the  land  is  of  a  character  and  condition  subject  to  such 
selection.  Unless,  therefore,  there  be  objection  disclosed  by  the 
records  of  your  office  not  disclosed  by  the  record  before  the  Depart- 
ment, you  will  proceed  promptly  to  adjudicate  such  selection. 

The  decision  of  your  office  is  affirmed. 


FOREST  RE8ER\'E— COAL  LANDS-SEC.  8,  ACT  OF  MARCH  «,  18»e. 

Brown  r.  Northern  Pacific  Rv.  Co. 

The  Northern  Pacific  Railway  Company  is  not  authorized  to  e?elect  coal  lands  in  lieu 
of  lands  relinquished  under  wection  three  of  the  act  of  March  2,  1899. 

Coal  lands  are  mineral  lands  within  the  meaning,  generally,  of  the  laws  relating  to 
the  public  lands. 

Secretary  Hitchc(H'k'  to  the  Co)inn!i<H!onf'r  of  tlw   GenernJ  Land  Office^ 
(W.  V.  D.)  July  16,  1901.  (E.  B.,  Jr.) 

The  Northern  Pacific  Railway  Compaii}',  hereinafter  called  also  the 
company,  ha^  appealed  from  the  decision  of  j'our  otBce  dated  February 
13,  1901,  requiring  it  either  to  show  cause,  within  sixty  days  from 
notice,  why  its  selection,  list  No.  50,  for  the  E.  i  of  the  E.  i  of  sec- 
tion 22,  T.  16  N.,  R.  6  E.,  W.  M.,  Olympia,  Washington,  land  dis- 
trict, in  lieu  of  what  will  be  when  surveyed  the  SW.  i  of  section  7, 
T.  16  N.,  R.  12  E.,  W.  M.,  should  not  be  rejected,  or  to  appeal  from 
such  decision,  upon  pain  of  rejection  of  the  selection  in  the  event  of 
default.  The  tract  last  described  and  used  as  the  basis  for  the  selec- 
tion, Ls  within  the  primary  limits  of  the  company's  grant  and  also 
within  the  boundaries  of  the  Pacific  Forest  Reserve. 

The  company  filed  its  said  selection  September  20,  1900,  under  sec- 
tion 3  of  the  act  of  March  2,  1899  (30  Stat.,  994),  which  reads: 

That  upon  execution  and  filing  with  the  Secretary  of  the  Interior,  by  the  North- 
em  Pacific  Railroad  Company,  of  i)n>per  deed  reletting  and  conveying  to  the  United 
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States  the  lands  in  the  res^ervation  hereby  created,  also  the  lands  in  the  Pacific  For^ 
est  Reserve  which  have  been  heretofore  granted  by  the  United  States  to  said  com- 
pany, whether  surveyed  or  unsurveyed,  and  which  lie  opposite  said  company's 
constructed  road,  said  company  is  hereby  authorized  to  select  an  equal  quantity  of 
nonmineral  public  lands,  so  cla.ssified  as  nonmineral  at  the  time  of  actual  govern- 
ment survey,  which  has  been  or  shall  be  made,  of  the  United  States  not  reserved  and 
to  which  no  adverse  right  or  claim  shall  have  attached  or  have  been  initiated  at  the 
time  of  the  making  of  such  selection,  lying  within  any  State  into  or  through  which 
the  railroad  of  said  Northern  Pacific  Railroad  Company  runs,  to  the  extent  of  the 
lands  so  relinquished  and  released  to  the  United  States:  Provided,  That  any  settlers 
on  lands  in  said  national  park  may  relinquish  their  rights  thereto  and  take  other  pub- 
lic lands  in  lieu  thereof,  to  the  same  extent  and  under  the  same  limitations  and  con- 
ditions as  are  provided  by  law  for  forest  reserves  and  national  parks. 

A  properly  executed  deed  releasing  and  conveying  to  the  United 
States  the  lands  described  in  said  section  3  having  been  filed  July  25, 
1899,  by  the  Northern  Pacific  Railway,  successor  in  interest  to  the 
Northern  Pacific  Railroad  Compan3%  the  Department  accepted  the  sarae 
July  26,  1899,  and  thereupon  declared  the  company  to  be  authorized 
to  select  lieu  lands  as  provided  in  that  section. 

October  29,  1900,  Ulfers  Brown  filed  an  application  to  purchase,  as 
coal  land,  under  section  2347  of  the  Revised  Statutes,  the  land  selected 
by  the  company,  which  application  was  rejected  the  same  day  by  the 
local  officers  because  of  its  prior  selection  by  the  compan}-.  Brown 
appealed  from  the  adverse  action  of  the  local  office,  contending  that 
the  land  in  controversy  is  coal  land  and,  as  such,  not  subject  to  selec- 
tion by  the  company  under  said  section  3,  and  that  therefore  his  appli- 
cation should  not'have  been  rejected.  Your  said  office  decision  affirms 
the  rejection  of  Brown's  application  because  of  the  appropriation  of 
the  land  upon  the  records  of  the  local  office  b}-^  the  company's  selection, 
but  also  finds  that  the  government  survey  of  the  land  classified  it  as 
coal  land,  which  is  held  to  be,  in  efl!ect,  a  classification  thereof  as  min- 
eral land,  and  that  therefore  it  was  not  subject  to  the  company's  selec- 
tion, and,  as  already  stated,  required  the  company  to  show  cause  or 
to  appeal. 

The  company  contends  (1)  that  the  land  selected  was  not  classified  as 
coal  land  at  the  time  of  survey,  and  (2)  that  even  if  it  be  found  that  it 
was  classified  as  coal  land  such  classification  did  not  amount  to  a  clas- 
sification of  the  land  as  mineral  within  the  meaning  of  said  section. 

The  township  in  which  the  tract  selected  by  the  company  is  situated 
was  surveyed  in  the  field  in  1883,  and  the  survey  thereof  approved 
February  18,  188-1.  In  the  field  notes  of  the  survey  of  the  south  and 
east  boundaries  of  the  township,  the  township  is  described  as — 

all  mountainous,  rough  and  broken.     It  is  one  immense  coal  field  and  is  valuable  for 
that  article  as  well  as  its  timber,  which  is  very  fine  and  dense. 

In  the  field  notes  of  the  survey  of  the  subdivisional  lines  of  the  town- 
ship the  following  description  is  given: 
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This  towm^hip  is  a  high,  mountainous  country  from  2000  to  4000  feet  above  tide 
water;  is  densely  timbered  with  fir,  hemlock,  cedar  and  some  pine,  with  under- 
growth of  young  fir,  hemlock,  huckleberry,  vine  maple  and  some  salal. 

There  is  but  little  if  any  agricnltural  land  in  the  township;  it  is  only  valuable  as 
mineral  and  tim))er  laxkd. 

An  especial  feature  is  the  many  indications  (croppings  and  float)  of  coal,  which 
are  foond  in  every  section  in  the  whole  township. 

These  descriptions  from  the  approved  field  notes  clearly  constitute 
a  return  or  classification  by  the  surveyor  general  of  the  entire  town- 
ship, and  each  legal  subdivision  thereof,  as  coal  land.  It  is  quite 
evident  that  the  term  '* mineral"  used  in  the  second  description  is 
intended  to  refer  to  the  only  mineral  specifically  mentioned  in  the  field 
notes,  that  is,  coal.  It  does  not,  so  far  as  this  case  is  concerned,  in 
anv  measure  affect  the  force  of  the  mineral  or  coal  return  that  the 
township  is  also  returned  as  valuable  timber  land.  The  two  returns 
are  not  incompatible.  Valuable  coal  measures  are  very  frequently 
found  in  land  which  produces  also  valuable  timber.  It  is  not  neces- 
sary here  to  institute  any  inquiry  as  to  the  comparative  values  of  the 
coal  and  the  timber.  It  is  enough  upon  the  question  as  to  the  classi- 
fication of  the  land  that  it  is  returned  as  valuable  for  coal.  That  coal 
lands  are  by  authority  of  Congress  classed  as  mineral  lands,  see  the 
case  of  T.  P.  Crowder  (30  L.  D.,  92,  95),  and  the  cases  there  cited. 

While  in  effect  conceding  that  within  the  meaning,  generally,  of  the 
laws  relating  to  the  public  lands,  coal  lands  are  classed  as  mineral 
lands,  the  second  contention  of  the  company  is  that  inasnuich  as  the 
original  grant  to  the  company's  predecessor  in  interest  (act  Jul}^  2, 
1864,  section  3,  13  Stat.,  365,  368),  in  excluding  mineral  lands  '"from 
the  operations "  thereof ,  provided  that  the  word  "  mineral"  therein 
should  not  be  held  '^to  include  iron  or  coal,"  a  similar  limitation,  at 
least  so  far  as  coal  is  concerned,  is  to  be  regarded  as  existing  in  sec- 
tion 3  of  the  said  act  of  1899. 

This  contention  the  Department  does  not  believe  to  be  sound.  The 
act  of  1899  is  not  dependent  in  its  operation  in  any  manner  upon  the 
act  of  1861:  bevond  the  mere  reference  to  the  latter  act  to  determine 
what  lands  were  embraced  in  that  grant.  The  act  of  18J>9  rei^ognizes 
the  grant  by  the  act  of  1861  as  a  thing  complete  and  settled.  It  pro- 
poses an  exchange  of  public  lands  for  the  company's  granted  lands 
within  the  Pacific  Forest  Reserve,  and  in  the  reservation  thereby  cre- 
ated, that  is,  the  Mt.  Ranier  National  Park.  The  terms  and  conditions 
of  this  exchange  are  completely  expressed  in  the  act  providing  there- 
for. It  is  unnecessary  to  resort  to  any  other  legislation  for  the  mean- 
ing thereof.  Upon  the  due  release  and  conveyance  of  the  described 
granted  lands  to  the  United  States  the  company  is  authorized — 

to  select  an  equal  quantity  of  nonmineral  public  lands,  so  classified  as  nonmineral  at 
the  time  of  actual  government  survey,  etc. 
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These  selections  are  authorized  to  be  made  "  within  anv  State  into  or 
through  which  the  railroad  of  said  Northern  Pacific  Railroad  Company 
runs,''  instead  of  being  confined  within  the  much  narrower  limits  pre- 
scribed by  the  granting  act  of  1864  for  indemnity  selections  there- 
under. The  selections  authorized  by  the  act  of  1899  are  not  indemnity 
selections  in  any  proper  sense  but  are  lands  received  in  exchange  for 
lands  surrendered  and  reconveved  to  the  United  States.  If  the  com- 
pany's  contention  is  sound  it  is  authorized  to  search  throughout  the 
State  into  or  through  which  its  railroad  runs  and  select  public  iron 
and  coal  land  only,  if  the  same  can  be  found  in  sufficient  quantit3^  to 
satisfy  the  requirements  of  the  act.  It  is  not  believed  that  Congress 
intended  to  confer  any  such  right  upon  the  company. 

The  decision  of  your  office  rejecting  the  company's  said  selection  is 
accordingly'  affirmed.  In  view  of  this  action  the  lo<^al  office  will  place 
Brown's  application  for  the  land  of  record  as  of  the  date  hereof,  if 
upon  examination  the  same  be  found  regular  in  all  respects. 


RAILROAD  GRANT- WITHDRAWALr-LANDS  EXCEPTED. 

Northern  Pacific  Ry.  Co. 

Lands  within  ten  miles  of  the  probable  route  of  the  Lake  Superior  and  Mia^iMsippi 
railroad,  included  in  the  withdrawal  on  account  of  the  grant  to  aid  in  the  con- 
struction of  Haid  road  at  the  date  of  the  passage  of  the  atrt  making  the  grant  to 
the  Northern  Pacific  Ilailroad  Company,  were  not  "public  lands,"  and  for  that 
reason  were  excei)ted  from  the  Northern  Pacific  grant. 

A  reservation  on  account  of  a  prior  grant  will  defeat  a  later  grant,  like  that  made  in 
aid  of  the  Northern  Pacifi(*  railroad,  without  regard  to  whether  the  lands  are 
needed  in  satisfaction  of  the  prior  grant. 

Secretary  Jlifc/icocl'  to  the  (^<miinh<HH)ner  of  the  (jefn^al  Land  Office^ 
(W.  V.  D.)  Jaly  16\  1901.  '  (F.  W.  C.) 

The  Northern  Pacific  Railway  Company,  successor  in  interest  to  the 
Northern  Pacific  Railroad  Company,  has  appealed  from  your  oflSce 
decision  of  April  6,  last,  wherein  it  was  held  that  certain  descrited 
lands  in  the  Duluth  land  district,  Minnesota,  and  within  the  primary 
limits  of  the  grant  made  l)y  the  act  of  July  2,  1804  (13  Stat.,  365),  in 
aid  of  the  construction  of  the  Northern  Pacific  railroad,  were  excepted 
from  the  operation  of  said  grant  because  they  were,  at  the  date  of  the 
passage  of  said  act,  within  ten  miles  of  the  probable  route  of  the  Lake 
Superior  and  Mississippi  i-ailroad,  in  aid  of  the  construction  of  which 
a  grant  was  made  by  the  act  of  May  5,  lSt>4  (18  Stat.,  64),  and  were 
embraced  within  the  withdrawal  of  May  26,  1864,  made  on  account  of 
the  said  last-mentioned  grant. 

Upon  the  adjustment  of  the  limits  of  the  gi'ant  made  by  the  act  of 
Ma}'  5, 1864,  MKj}ra,  to  the  line  of  definite  location  of  the  Lake  Superior 
and  Mississippi  railroad,  effected  September  25,  1866,  by  the  filing 
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and  appoval  of  the  required  map,  the  lands  here  in  question  were  found 
to  fall  without  said  limits  and  were  thereupon  freed  from  said  grant. 
The  Northern  Pacific  railroad  was  not  definitely  located  opposite  these 
lands  until  July  6,  1882,  at  which  date  they  were  free  from  adverse 
claim  so  far  as  shown  by  the  record  now  before  this  Department. 

The  appeal  filed  on  behalf  of  the  railwa}^  company  is  based  upon 
the  ground  that  the  withdrawal  of  May  26,  1864,  being  a  withdrawal 
upon  a  map  of  probable  or  general  route,  did  not  prevent  Congress 
from  granting  the  lands  so  withdrawn  in  aid  of  the  construction  of  the 
Northern  Pacific  railroad,  and  that  they  were  included  in  the  grant  to 
that  company  made  by  the  act  of  July  2,  1864,  because  falling  without 
the  limits  of  the  grant  made  by  the  act  of  May  5,  1864,  as  established 
by  the  definite  location  of  the  Lake  Superior  and  Mississippi  railroad, 
no  right  ever  attached  to  them  under  the  earlier  grant.  The  decision 
of  the  court  in  the  case  of  United  States  i\  Oregon  and  California 
R.  R.    C.  (176  U.  S.,  28),  is  relied  upon  to  sustain  this  claim. 

In  the  case  of  Bardon  v.  Northern  Pacific  Railroad  Co.  (145  U.  S., 
535),  one  Robinson  had  settled  upon  a  portion  of  an  odd-numbered 
section  within  the  limits  of  the  grant  made  by  the  act  of  Julj'  2,  1864, 
for  w^hich  he  filed  a  pre-emption  declaratory  statement  on  September 
21,  1853.  He  died  without  making  proof  and  payment  under  said 
filing,  and  on  July  30,  1857,  his  heirs  made  payment  for  the  land  and 
certitic^ate  of  purchase  issued  thereon.  On  August  5,  1863,  said  cer- 
tificate and  pre-emption  filing  were  canceled.  In  holding  that  said 
land  was  excepted  from  the  operation  of  the  grant  here  in  question,  it 
was  said  by  the  court: 

It  is  thiw  seen  that  when  the  grant  to  the  Northern  Pacific  Railroad  Company  was 
made,  on  the  2(i  of  July,  1864,  the  premises  in  controversy  had  been  taken  up  on 
the  pre-emption  claim  of  Robinson,  and  that  the  pre-emption  entry  made  w^as  uncan- 
celled ;  that  by  such  pre-emption  entry  the  land  was  not  at  the  time  a  part  of  the  public 
lands;  and  that  no  interest  therein  passed  to  that  company.  The  grant  is  of  alternate 
sections  of  public  land,  and  by  public  land,  as  it  has  been  long  settled,  is  meant  such  land 
asis  open  to  sale  or  other  disposition  under  general  laws.  All  lands,  to  which  any  claims 
or  rights  of  others  have  attached,  do  not  fall  within  the  designation  of  public  land. 
The  statute  also  says  that  whenever,  prior  to  the  definite  location  of  the  route  of  the 
road,  and  of  course  prior  to  the  grant  made,  any  of  the  lands  which  would  other- 
wise fall  within  it  have  been  granted,  sold,  reserved,  occupied  by  homestead  settlers, 
or  pre-empted  or  otherwise  disposed  of,  other  lands  are  to  be  selected  in  lieu  thereof 
under  the  direction  of  the  Secretary  of  the  Interior.  There  would  therefore  be  no 
question  that  the  pre-emption  entry  by  the  heirs  of  Robinson,  the  payment  of  the 
sums  due  to  the  government  having  been  made,  as  the  law  allowed,  by  them  after 
his  death,  took  the  land  from  the  operation  of  the  subsequent  grant  to  the  Northern 
Pacific  Railroad  Company,  if  the  pre-emption  entry  had  not  been  subsequently  can- 
celled. But  such  cancellation  had  not  been  made  when  the  act  of  Congress  granting 
land  to  the  Northern  Pacific  Railroad  Comimny  was  passed;  it  was  made  more  than 
a  year  afterwards.  As  the  land  pre-empted  then  stood  on  the  records  of  the  land 
department,  it  was  severed  from  the  mass  of  the  public  lands,  and  the  subsequent 
cancellation  of  the  pre-emption  entry  did  not  restore  it  to  the  public  domain  so  as 
to  bring  it  under  the  operation  of  previous  legislation,  which  applied  at  the  time  to 
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land  then  public.  The  cancellation  only  brought  it  within  the  category  of  public 
land  in  reference  to  future  legislation.  This,  as  we  thmk,  has  long  been  the  settled 
doctrine  of  this  court. 

See  also  Northern  Pacific  Railroad  Co.  v,  De  Lacey  (174  U.  S.,  62*2. 
62i5). 

Applying  this  ruling  to  the  lands  now  in  question,  they  were  at  the 
time  of  the  grant  to  the  Northern  Pacific  Railroad  Company'  included 
within  an  existing  and  lawful  withdrawal  made  in  aid  of  a  prior  grant 
and  were  therefore  not  subject  to  sale  or  other  disposition  under  gen- 
eral laws.  The}'^  were  not  *' public  lands"  within  the  accepted  meaning 
of  those  words  (Barker  v,  Harvey,  181  U.  S.,  481,  490)  and  were  not 
within  the  terms  of  the  grant  to  the  Northern  Pacific  Railroad  Com- 
pany, which  was  of  ''every  alternate  section  oi  j)nhl!c  laiid.'"^ 

While  the  decision  in  the  case  of  United  States  /'.  Oregon  and  Cali- 
fornia Railroad  Company,  cited  by  appellant,  gives  color  to  appel- 
lant's contention,  it  must  be  remembered  that  in  that  case  the  lands  in 
controversy  were  not  reserved  under  the  prior  grant  or  at  all  until 
after  the  date  of  the  later  grant  under  which  they  were  held  to  have 
passed.  They  were  public  lands  at  the  time  of  the  later  grant  which 
was  held  to  have  embraced  them.  The  case  of  Bardon  v.  Northern 
Pacific  R.  R.  Co.,  supra ^  and  kindred  cases,  were  not  referred  to  in 
the  opinion  of  the  (tourt,  and  it  can  not  be  presumed  that  b}'  any  gen- 
eral discussion  upon  an  immaterial  point  the  court  intended  to  over- 
rule the  Bardon  and  kindred  cases. 

That  a  right  under  the  prior  grant  did  not  eventually  attach  to  the 
lands  here  in  question  is  immaterial:  first,  because  the  act  of  July  2, 
1864,  was  a  grant  In  i>r((efi*Mit!^  and  second,  because  a  reservation  on 
account  of  a  prior  grant  will  defeat  a  later  grant  like  that  of  July 
2,  1864,  whether  the  lands  are  needed  in  satisfaction  of  the  prior 
grant  or  not.  Northern  Pacific  R.  R.  Co.  i\  Musser-Sauntry  Co.  (168 
U.S.,  604.) 

Your  oflice  decision  is  accordingly  affirmed. 


SCHOOL.    LAND— IXDEMNITY-CIIARACTER   OF-  LAND. 

Bond  et  al.  r.  State  of  California. 

In  school  indemnity  selections  the  lands  in  lieu  of  which  indemnity  is  claimed  should 

be  described  according  to  their  legal  subdivisions. 
Where  school  lands  in  lieu  of  which  indemnity  is  claimed  on  the  ground  of  their 

saline  character  are  not  shown  to  have  been  lost  to  the  State  bv  reason  of  their 

known  mineral  or  saline  character  at  the  time  of  survey,  a  hearing  should  be  had 

to  determine  their  known  character  at  such  time. 

Secretary  Hitchcock  to  the  CoinmuHloner  of  the  General  Land  Offict^ 
(W.  V.  b.)  July  17,  1901.  (E.  B.,  Jr.) 

February  15,  1898,  the  State  of  California  filed  indemnity  school 
land  selection  No.  1854  for  the  SW.i  and  the  NW.i  NE.i,  Sec.  22; 
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the  SE.i  and  the  NE.i  NE.i,  Sec.  15;  and  the  SE.i  NE.i,  Sec.  9,  T. 
10  N.,  R.  1  E.,  H.  M.,  Eureka,  California,  land  district,  in  lieu  of 
''UO  acres"  in  section  It),  T.  10  S.,  R.  11  E.,  S.  B.  M.,  alleged  to  be 
saline  land  and  so  reserved  from  the  school  land  grant  to  the  State. 
August  27^  1900,  William  H.  Rotermund  applied  to  purchase  the  SW.i 
of  said  section  22,  and  Samuel  Bond  applied  to  purchase  the  SE.i  of 
said  section  15,  as  timber  lands,  under  the  act  of  June  8,  1878  (20 
Stat.,  89).  The  applications  of  Rotermund  and  Bond  were  rejected 
bv  the  local  office  because  the  lands  covered  thereby  were  embraced 
in  the  school  indemnitv  selection  of  the  State. 

The  applicants  thereupon  appealed  and  also  filed  duly  corroboi-ated 
affidavits  of  contest  against  the  State's  selection  as  to  the  lands  in  con- 
troversy, alleging  ^^upon  personal  investigation  and  from  reliable 
information ''  that  the  portion  of  said  section  sixteen  used  as  the  basis 
for  such  selection  was  neither  mineral  nor  saline  land,  and  that  the 
lands  covered  by  said  applications  are  very  valuable  for  the  timber 
growing  upon  them:  Wherefore  affiants  asked  that  a  hearing  be  had 
"to  determine  the  legality  of  said  State  selection  and  the  character 
and  quality  of  the  lands  used  as  the  basis"  for  the  selection  of  the  lands 
covered  by  their  respective  applications,  and  at  which  they  might  be 
given  opportunity  to  establish  the  allegations  of  their  said  affidavits. 

The  State's  selection  was  considered  in  vour  office  decision  of  Octo- 
ber  15,  1900,  in  connection  with  the  corroborated  contest  affidavit  of 
Bond  (no  mention  being  made  therein  of  Rotermund's  similar  affidavit). 
It  was  observed  in  the  decision  that  the  basis  for  the  selection  was 
defective  in  being  described  simply  as  ''440  acres"  in  said  section  i^O 
instead  of  by  legal  subdivisions,  it  being  "impossible  to  say  what  legal 
subdivisions  are  meant  to  be  used;"  and  apparently  in  view  of  the 
allegations  of  Bond  that  the  land  used  as  such  basis  was  neither  min- 
eral nor  saline  in  character,  the  following  direction  was  given  to  the 
local  officers: 

Give  the  State  authorities  60  days'  notice  within  which  to  apply  for  an  order  for  a 
hearing  to  determine  the  validity  of  the  ba»Mis  for  this  selection  and  in  default  thereof 
and  of  appeal  the  State's  selection  will  be  canceled  without  further  notice. 

The  State  afterwards  urged  that  it  should  be  allowed  to  amend  its 
selection  by  describing  the  lands  iLsed  as  the  basis  therefor  according 
to  the  legal  subdivisions  thereof,  and  that  the  hearing  was  not  war- 
ranted inasmuch  as  the  saline  character  of  said  section  sixteen  had 
already,  together  with  that  of  other  so-called  school  sections  in  the 
vicinity,  been  shown  at  a  previous  hearing,  and  the  said  section  six- 
teen had  also  been  returned  by  the  surveyor-general  as  saline  land. 
Not  considering  whether  the  State  should  be  permitted  to  amend  the 
description  of  its  basis,  your  office,  by  decision  of  January  29,  1901, 
denied  the  other  contention,  saying: 

It  ifl  essential  that  the  bases  designated  by  the  State  should  be  described  by  legal 
sabdivision  in  order  that  this  office  may  intelligently  inquire  into  and  ascertain  the 
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chanu'ter  thereof.  The  i>articular  school  section  nought  to  be  so  use<i  in  this  case 
wa*  not  involved  in  the  hearing  which  re8ulte<l  in  office  deciwon  of  July  25,  1898. 
which  embraced  section  36  of  the  same  township,  and  it«  character  ban  not  l)een 
investigated  by  this  office.  The  plat  of  purvey  does  show  said  section  to  l>e  situated 
in  the  l)ed  of  a  dry  salt  lake,  but  the  general  description  accompanying  the  field 
notes  of  Hur\'ey  does  not  return  said  section  as  saline  in  character,  and  the  assertion 
of  the  State  that  it  is  saline  land  has  been  controverted  by  protestants  Bond  and 
Rotemmnd. 

From  these  decisions  the  State  has  appealed  to  the  Department,  hav- 
ing, on  December  6,  IIKK),  tiled  an  amended  selection  designating  the 
ba.se  lands  as  the  E.  i,  the  N.  i  of  XW.  i,  and  the  SE.  i  of  NW.  i  of 
said  section  sixteen. 

Only  two  questions  are  passed  upon  in  the  decisions  appealed  from: 
(1)  As  to  the  sufficiency  of  the  description  of  the  base  lands  given  in 
the  State's  original  selection;  and  {2)  as  to  whether  a  hearing  is  war- 
ranted to  determine  the  character  of  the  base  lands. 

In  school  indemnity  selections,  the  lands  in  lieu  of  which  indemnity 
is  claimed  should  undoubtedly  be  described  according  to  their  legal 
subdivisions.  The  description  originally  used  here,  '^440  acres*'  in 
section  16,  was  altogether  uncertain  and  inadequate. 

Ample  reason  exists  for  the  hearing  ordered  by  your  office.  It  is 
essential  to  the  State's  claimed  right  of  indemnit}'  selection  that  the 
lands  intended  to  be  used  as  the  l)asis  therefor  shall  have  been  lost  to 
the  State  by  reason  of  their  mineral  or  saline  character,  or  of  being 
otherwise  reserved  from  the  State's  grant.  .  They  are  not  otherwise 
reserved,  and,  unless  they  were  known  to  be  mineml  or  saline  in  char- 
acter at  the  time  of  survey  (that  being  after  the  State's  admission  into 
the  Union),  they  were  not  lost  to  the  State  but  passed  to  it  under  its 
gmnt  and  no  indemnity  can  be  obtained  therefor.  The  hearing 
referred  to  in  the  appeal  and  in  the  quoted  portion  of  the  decision  of 
your  office  on  review,  did  not  embrace  the  land  here  sought  to  be  used 
as  the  basis  for  indemnity,  nor  does  the  character  of  that  land  at  the 
date  of  the  survey  thereof  appear  to  be  satisfactorily  shown  by  the 
survey,  or  otherwise.  It  is  therefore  eminently  proper,  in  view  of 
the  allegations  of  Bond  and  Rotermund,  that  a  hearing  should  be  had 
to  determine  whether  the  land  was  mineral  or  saline  in  chai'acter  at  the 
time  of  survev. 

It  is  contended  b}'  the  State  that  Bond  is  a  protestant  merely  (and 
the  contention  applies  equally  to  Rotermund),  and  that  if  a  hearing  is 
had  to  determine  the  character  of  the  land  assigned  as  the  basis  for 
indemnity  he  will  have  no  standing  thereat  and  that  the  hearing  must 
be  e^c  parte ^  but  this  contention  is  not  sound. 

Your  said  office  decisions  of  October  15, 1900,  and  January  29, 1901, 
are  affirmed. 
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mining  claim— improvements— expenditures. 
Highland  Marie  and  Manilla  Lode  Mixing  Claims. 

Labor  or  improvemente  to  be  credited  toward  meeting  the  requirements  of  the  stat- 
ute as  to  expenditure  on  a. mining  claim  must  actually  promote  or  <lirectly  tend 
to  promote  the  extraction  of  mineral  from  the  land,  or  forward  or  facilitate  the 
development  of  the  claim  as  a  mine  or  mining  claim,  or  he  necessary  for  its  care 
or  the  protection  of  the  mining  works  thereon  or  i)ertaining  thereto. 

Claimant's  quartz  mill,  situated  on  one  of  his  claims  in  another  group,  even  if  con- 
structed by  him  for  the  express  purpose  of  crushing  ores  from  the  claims  embraced 
in  this  entry,  could  not  be  accepted  as  an  improvement  made  for  the  benefit  of 
those  claims  or  either  of  them,  within  the  meaning  and  intent  of  the  statute. 

SeCTtftai^y  llitcjicoch  to  ths  ('(juu/iimumei'  of  the  General  Land  Office^ 
(W.  V.  D.)  July  17,  1901.  (E.  B.,  Jr.) 

The  decisions  of  your  oflSce  dated  January  28,  and  March  18,  1901, 
the  latter  on  review,  in  mineral  entry  No.  389(1,  made  Au^^ust  28, 1900, 
by  Liouis  S.  McLure  for  the  Hi^^hland  Marie  and  Manilla  lode  mining 
claims,  surveys  Nos.  5770  and  5771,  Helena,  Montana,  land  district, 
hold  that  no  part  of  the  value  of  a  certain  ten  stamp  quartz  mill 
valued  at  $4000,  and  credited  by  the  surveyor  genei*al  to  the  said 
claims,  respectively,  as  expenditure  for  the  benefit  thereof,  under  sec- 
tion 2325  of  the  Revised  Statutes,  can  be  accepted  as  such  expendi- 
ture; and  there  not  being  other  labor  or  improvements  credited  to  the 
claims,  of  sufficient  value  to  satisfy  the  statute,  the  said  decisions  also, 
in  effect,  hold  the  entry  for  cancellation  on  that  account. 

The  reasons  given  b}'  your  office  for  refusing  to  accept  any  part  of 
the  value  of  such  mill  toward  meeting  the  requirements  of  the  statute 
as  to  expenditure  are  thus  stated  in  said  decision  of  March  18,  1901, 
on  review: 

It  has  been  held  by  the  Department  that  improvementn  made  outside  of  the 
boundaries  of  a  mining  claim  may  l>e  accepted  as  sufficient  if  nhown  to  aid  in  the 
extraction  of  mineral  therefrom  (6  L.  D.,  220;  17  L.  D.,  190),  but  I  am  of  the  opinion 
that  the  mill  sought  to  be  applied  in  this  cane  does  not  fall  within  the  nile  therein 
announced.  It  is  situated  more  than  half  a  mile  from  the  claim,  upon  another 
group  of  lode  claims  owned  by  api)licant,  and  is,  no  doubt,  used  for  the  milling 
of  ores  from  all  the  claims  owned  by  applicant  in  the  vicinity.  Furthermore, 
while  a  mill  is  of  indirect  benefit  to  a  lode  claim,  in  that  it  is  of  use  in  extracting  the 
precious  metals  from  the  ores  after  same  have  been  mined,  yet  it  is  of  no  direi^t  ben- 
efit or  aid  in  the  actual  development  of  the  claim. 

The  claimant  has  appealed  from  the  decision  of  your  office,  insisting 
that  the  said  mill  is  "a  necessary  part  of  and  used  in  connection  with 
the  working  and  improvement  of  said  claims  and  credited  thereto," 
and  as  such  is  an  improvement  inuring  to  the  benefit  of  each  of  the 
claims  within  the  meaning  of  the  statute. 

The  said  claims,  together  with  the  Mollie  Darling  lode  mining  claim 
embraced  in  mineral  entrv  No.  3895,  also  made  bv  McLure,  form  a 
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small  group  of  contiguous  claims.  The  said  mill,  which  is?  a  mill  for 
crushing  ores,  is  situated  on  the  Venus  lode  mining  claim*  which  is 
one  of  eleven  other  contiguous  claims  embraced  in  mineral  entry  No. 
3894,  also  made  by  McLure.  In  addition  to  these  entries  McLure  has 
also  made  mineral  entry  No.  3897  for  six  other  conticmous  claims*  and 
mineral  entry  No.  4005  for  a  single  claim,  the  Saturn  placer.  These 
claims  are  apparentl}'  all  owned  by  said  McLure,  the  three  claims  in 
entr}^  No.  3896  being  in  one  body  or  contiguous  group,  and  the  eight- 
een other  claims  in  another  body  or  such  group.  The  said  mill  is 
over  3800  feet  southward  from  the  southerly  end  of  the  Manilla  claim, 
which  is  the  nearest  thereto  of  the  first  group.  It  does  not  appear 
when  or  by  whom  the  mill  was  constructed,  or  that  it  has  ever  been 
used  for  crushing  an}"  ore  from  the  Highland  Marie  or  the  Manilla 
claim,  or  indeed  whether  it  has  ever  been  operated  at  all. 

But  even  if  it  had  been  so  used  or  had  been  constructed  or  pur- 
chased by  the  applicant  for  patent  for  the  express  purpose  of  crushing 
ores  from  the  claims  embraced  in  the  entry  here  under  considei'ation, 
it  is  not  believed  that  it  could  be  accepted  as  an  improvement  made 
for  the  benefit  of  those  claims  or  either  of  them,  within  the  meaning 
and  intent  of  the  statute.  The  Department  is  not  aware  of  any  instance 
in  which  such  a  mill  so  situated  has  ever  been  held,  either  bv  the  land 
department  or  by  the  courts,  to  be  properly  credited  as  an  improve- 
ment for  the  benefit  of  a  mining  claim  in  contemplation  of  the  mining 
laws.  Under  the  decisions  of  the  courts  and  the  land  department 
labor  or  improvements  to  be  so  credited  must  actually  promote  or 
directly  tend  to  promote  the  extraction  of  mineral  from  the  land  or 
forward  or  facilitate  the  development  of  the  claim  as  a  mine  or  mining 
<'laim,  or  be  necessary  for  its  care  or  the  protection  of  the  mining 
w^orks  thereon,  or  pertaining  thereto  (Smelting  Co.  i\  Kemp,  104  U.  S. , 
t)3(),  055;  Book  r.  Justice  M.  Co.,  58  Fed.  Rep.,  106,  117;  U.  S.  r. 
Iron  Silver  Mining  Co.,  24  Fed.  Rep.,  568;  Lockhart  /'.  Rollins  (Idaho) 
21  Pac.  Rep.,  413;  Doherty  r,  Morris  (Colo.)  28  Pac.  Rep.,  85;  Cop- 
per (rlance  Lode,  29  L.  D.,  542;  and  Zephyr  and  other  Lode  Mining 
Claims,  30  L.  D.,  510,  513). 

There  is  a  sense,  of  course,  in  which  the  ownership  of  a  mill  in  the 
vicinity  of  a  mine,  for  crushing  or  reducing  ores,  by  one  who  is  also 
the  owner  of  the  mine,  may  promote  the  development  of  the  mine, 
but  so  also  doul)tless,  to  some  extent,  might  the  development  of  the 
mine  be  hastened  or  promoted  by  the  ownership  or  interest  of  such 
mine  owner  in  a  stock  of  mining  implements  or  machinery  kept  in  a 
general  supply  store  in  the  neighborhood,  or  by  his  ownership  of  or 
interest  in  a  tramway  or  railwa^^  built  to  bring  in  supplies  and  carry 
out  mining  products  to  and  from  the  nearest  mining  camp.  But  in 
all  these  instances  the  connection  between  the  ownership  or  interest 
in  the  thing  mentioned  and  the  development  of  the  claim  or  the'extrac- 
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tion  of  ore  therefrom  is  too  remote  to  justify  holding  such  thing  to  be 
an  improvement  upoi  or  for  the  benefit  of  the  claim,  or  the  crediting 
of  the  value  of  any  part  thereof  toward  the  required  expenditure. 

It  is  not  deemed  necessary  nor  desirable  that  the  subject  be  further 
pursued  at  this  time,  nor  to  undertake  to  state  herein  in  detail  what 
I)articular  labor,  buildings,  excavations,  etc.,  may  or  may  not  be 
accepted  as  meeting  the  requirements  of  the  mining  laws  upon  the 
point  under  consideration.  Indeed,  subject  to  the  general  rule  above 
laid  down,  the  determination  in  each  case  must  depend  upon  the  facts 
of  that  C4ise. 

The  decision  of  vour  office  is  affirmed  in  accordance  with  the  views 
herein  expressed.     The  entry  must  be  canceled. 

It  will  not  be  necessar}',  however,  for  the  claimant  to  file  a  new 
application  for  patent  or  to  furnish  new  proofs  upon  any  point,  except 
to  give  new  notice  of  the  application  by  publication  and  posting  and 
to  file  the  necessar}"  proofs  thereof,  and  the  certificate  of  the  sur- 
veyor general  as  to  expenditure,  if  the  proofs  now  on  file  are  other- 
wise sufficient,  and  if,  as  would  seem  from  the  affidavit  of  claimant's 
attorney  in  fact  to  be  the  case,  due  expenditure  as  to  both  claims  has 
now  been  made. 


RIGHT  OF  WAY-INDIAN  LANDS— ACT  OF  MARCH  2,  1800. 

Opinion. 

A  railroad  company  upon  compliance  with  the  provisionfii  of  the  act  of  March  2,  1899, 
is  authorized  to  acquire  thereunder  right*^  of  way  through  lotn  or  landn  situate 
within  the  limits  of  anv  townsite  in  the  Indian  Territory,  the  national  or  tribal 
title  to  which  has  not  been  extinjjuiahed  by  full  payment  of  the  purchase  money 
therefor  and  bv  the  execution  and  delivery  of  deeds  of  conveyance  thereof  in 
ac<'ordance  with  an  act  of  CongreHs  authorizing  such  conveyance. 

The  right  of  a  railroad  company  to  extend  its  line  of  roa*!  over  and  across  a  navijrable 
stream  within  the  Indian  Territory  by  means  of  a  bridge  to  be  constructed  over 
such  stream  for  that  purpose,  can  only  be  secured  by  act  of  C'ongress  granting 
such  privilege;  but  this  does  not  affect  the  authority  of  the  iSecretary  of  the 
Interior  in  approving  maps  of  definite  location  for  rights  of  way,  under  the  act 
of  March  2,  1899,  for  even  though  the  stream  be  navigable,  his  approval  of  the 
maps  is  a  condition  to  the  right  to  approach  the  bridge  from  the  Indian  lands 
on  either  side  of  such  stream. 

As^htant   Ai t or ney- General    Yan    De ranter   to   the    Secretary  of  the 

Interior.  July  19,  1901,  (J.  H.  F.) 

By  your  reference  I  am  in  receipt  of  certain  letters,  with  enclosures, 
received  from  the  Commissioner  of  Indian  Affairs,  transmitting  to  the 
Department  for  its  consideration,  under  the  provisions  of  the  act  of 
March  2,  1899  (30  Stat.,  990),  map  of  the  definite  location  of  the  sur- 
veved  route  of  a  section  of  the  Shawnee,  Oklahoma  and  Missouri  Coal 
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and  Railway  Company's  line  of  road,  extending  from  Mu.skogee,  in 
the  Creek  Nation,  to  Fort  Gibson,  in  the  Cherokee  Nation,  Indian 
Territory,  and  maps  of  definite  location  of  the  surveyed  route  of  a 
section  of  the  Muskogee  and  Western  Railroad  Company's  line  oi 
road,  extending  from  Fort  Gibson  to  Muskogee,  together  with  certain 
other  papers  relative  to  the  right  of  the  Muskogee  City  Bridge  Com- 
pany to  construct  a  toll  bridge  over  the  Arkansas  river  in  the  Chero- 
kee Nation.  The  maps  of  definite  location  transmitted  disclose  that 
the  surveyed  routes  of  the  sections  of  both  railroads  involved  cross  the 
Arkansas  river  in  the  Cherokee  Nation,  extend  for  a  considerable  dis- 
tance within  the  exterior  limits  of  the  town  of  Fort  Gibson,  and  extend 
across  and  for  a  considerable  distance  within  the  surveyed  exterior 
limits  of  the  townsite  of  Muskogee;  and  the  papers  accompanying  the 
map  of  definite  location  of  the  route  of  the  Muskogee  and  Western 
Railroad  Company's  line  of  road  further  disclose  that  said  company 
proposes  to  extend  the  line  of  its  road  over  and  across  the  Arkansas 
river  bv  means  of  a  toll  l)ridge  which  the  Muskogee  Citv  Bridge  Com- 
pany,  a  separate  coi*poration,  proposes  to  construct  at  a  |X)int  in  the 
Cherokee  Nation  where  the  surveyed  route  of  said  railroad  companj-'s 
line  of  road  intersects  said  river,  under  the  claimed  authority  of  a 
decree  of  the  United  States  court  for  the  northern  district  of  Indian 
Territory,  entered,  June  4, 1901,  in  pursuance  of  the  provisions  of  the 
act  of  February  18,  1901  (81  Stat.,  794),  entitled  ''An  act  to  put  in 
force  in  the  Indian  TerritoiT  certain  provisions  of  the  laws  of  Arkan- 
sas relating  to  corporations  and  to  make  said  provisions  applicable  to 
said  Teri'itory."  In  the  letters  received  from  the  Commissioner  of 
Indian  Aflfairs,  transmitting  the  maps  and  papers  aforesaid,  it  is  stated 
that  consideration  thereof  involves  questions  to  which  the  attention  of 
the  Department  is  invited  and  upon  which,  by  your  reference,  mj^ 
opinion  is  requested,  as  follows:  First,  whether  said  railroad  com- 
panies, under  the  provisions  of  the  act  of  March  2,  1891,  siqmt^  can 
acquire  rights  of  way  through  townsites  in  the  Indian  Territor^^; 
second,  whether,  under  the  provisions  of  that  act,  said  companies  are 
authorized  to  extend  their  lines  of  road  ov^er  and  across  the  Arkansas 
river  within  said  Territory  and  to  bridge  said  stream  for  such  purpose; 
and,  third,  whether  the  alleged  application  of  the  Muskogee  City 
Bridge  Company'  to  construct  the  proposed  toll  bridge  over  the 
Arkansas  river  is  properly  made,  and  whether  the  provisions  con- 
tained in  the  act  of  February  18,  1901,  s^ipra^  are  properly  applicable 
in  the  matter  of  such  application. 

The  papers  submitted  show  that  both  of  the  milroad  companies 
named,  under  the  provisions  of  the  act  of  March  2,  1899,  »upra^  have 
heretofore,  re^spectively,  been  granted  permission  to  survey  and  locate 
lines  of  railroad  within  the  Indian  Territory  on  routes  geneitilly 
described  and  substantially  in  conformity  with  those  designated  on 
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their  respective  maps  of  definite  location  now  presented  for  approval; 
that  the  proposed  route  of  the  Shawnee,  Oklahoma  and  Missouri  Coal 
and  Railway  Company's  line  of  road  extends  from  Shawnee,  Oklahoma 
Territory,  in  a  northeasterly  direction  through  the  Indian  Territory 
to  the  west  line  of  the  State  of  Missouri  at  or  near  the  town  of  Seneca; 
that  maps  of  definite  location  of  certain  portions  of  the  surveyed  route 
of  this  (company's  line  of  road,  including  that  portion  thereof  extending 
from  Oklahoma  Territory  within  the  Creek  Nation  to  Muskogee  in  the 
Indian  Territor}^  have  heretofore  been  approved  bj'  the  Department; 
that  the  proposed  general  route  of  the  Muskogee  and  Western  Kail- 
road  Company's  line  of  road  extends  in  a  westerly  direction  from 
Fort  (iibson,  in  the  Cherokee  Nation,  to  the  west  line  of  the  Creek 
Nation  and  thence  to  Guthrie,  Oklahoma  Territory;  that  both  of  said 
railroad  companies,  in  the  matter  of  furnishing  evidence  of  their 
organization  and  in  the  survey  and  location  of  their  respective  lines  of 
road  within  the  Indian  Territory,  have  complied  with  all  the  require- 
ments of  the  regulations  prescribed  by  the  Department  under  the  act 
of  March  2,  1891^  nupnu  and  that  the  maps  of  definite  location  under 
consideration  herein  have  been  prepared  and  filed  in  conformity  to 
such  requirements. 

By  the  act  of  March  2,  1899,  supra^  there  was  granted  tcj  any  rail- 
road company,  organized  under  the  laws  of  the  United  States  or  of 
any  State  or  Territory,  upon  compliance  with  the  provisions  of  said 
act  and  the  regulations  prescribed  thereunder,  a  right  of  way — 

throiijjjh  any  Indian  reservation  in  any  State  or  Territory,  or  throuj?h  any  lands  held 
by  an  Indian  tribe  or  nation  in  Indian  Territory,  or  throujfh  any  lands  reserved  for 
an  Indian  agency  or  for  other  purposes  in  connection  with  the  Indian  service,  or 
through  any  lands  which  have  been  allotted  in  severalty  to  any  individual  Indian 
under  any  law  or  treaty,  l^ut  which  have  not  been  conveyed  to  the  allottee  with  full 
power  of  alienation. 

Any  railroad  company,  organized  as  aforesaid,  is  authorized,  under 
the  provisions  of  said  act,  to  survey  and  locate  a  line  of  road  through 
and  across  any  lands  of  the  character  therein  designated  upon  obtain- 
ing peiinission  therefor  from  the  Secretary  of  the  Interior,  but  the 
act  further  provides  that — 

Before  the  grant  of  such  right  of  way  shall  become  effective  a  map  of  the  survey  of 
the  line  or  route  of  said  road  must  be  filed  with  and  approved  by  the  Secretary  of  the 
Interior  and  the  company  must  make  payment  to  the  Secretary  of  the  Interior  for 
the  benefit  of  the  tril)e  or  nation  of  full  conij)ensati()n  for  such  right  of  way,  includ- 
ing all  damage  to  improvements  and  adjacent  lands,  which  compensation  shall  be 
detennined  and  paid  under  the  direction  of  the  Secretary  of  the  Interior,  in  such 
manner  as  he  may  prescribe — 

and,  when  a  railroad  is  constructed  through  the  Indian  Territory,  under 
the  provisions  of  said  act,  payment  by  the  company  of  an  additional 
annual  charge  of  not  less  than  fifteen  dollars  per  mile  for  ea(*h  mile  of 
road  is  exacted  for  the  benefit  of  the  particular  nation  or  tribe  through 
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whose  lands  the  road  may  be,  located  so  long  as  said  lands  shall  be 
owned  and  occupied  by  such  nation  or  tribe. 

It  will  be  noted  that  the  surveyed  routes  of  the  two  sections  of  roads 
involved  herein  are  located  wholly  upon  lands  within  the  Creek  and 
Cherokee  Nations,  in  the  Indian  Territory,  and  that  portions  of  the 
routes  of  both  roads  extend  within  the  exterior  limits  of  the  towns 
hereinbefore  mentioned. 

The  records  of  the  Department  disclose  that  the  townsite  of  Musko- 
gee was  surveyed  and  laid  out  by  a  townsite  commission  appointed  in 
accordance  with  the  provisions  of  the  act  of  Congress  commonly  known 
as  the  Curtis  act,  approved  June  28,  1898  (30  Stat,  495),  such  survey 
having  been  approved  by  the  Department  June  4,  1900;  that  the  lots 
in  said  townsite  were  appraised  b}'  said  commission,  but  a  judge  of  the 
United  States  court  for  the  northern  district  of  the  Indian  Territory, 
on  complaint  of  the  Creek  Nation,  having  issued  a  restraining  order 
enjoining  the  sale  of  lots  therein,  the  commission  w^as  furloughed 
August  29,  1900.  The  records  of  the  Department  further  show  that 
the  members  of  the  townsite  (Commission  for  Muskogee  were  reap- 
pointed June  28, 1901,  under  and  in  pursuance  of  the  provisions  of  the 
act  of  March  1,  1901  (31  Stilt.,  861),  amending,  ratifying,  and  confirm- 
ing an  agreement  negotiated  with  the  Creek  Nation  March  8,  1900, 
which  agreement,  as  amended,  has  since  been  ratified  by  act  of  the 
Creek  national  council  and  duly  declared  existing  law  according  to  the 
terms  thereof  by  proclamation  of  the  President  ivssued  June  25,  1901; 
and  June  28,  1901,  the  United  States  Indian  Inspector  for  the  Indian 
Territory  was  directed  to  instruct  said  commission  to  prepare  corrected 
schedules  of  the  appraisement  of  lots  and  improvements  thereon  within 
the  townsite  of  Muskogee  in  accordance  with  the  provisions  of  the 
Creek  agreement  recently  ratified  as  aforesaid.  It  further  appeai-s 
that  none  of  the  lots  in  said  townsite  have  been  conveyed  under  authority 
of  any  of  the  acts  of  Congress  hereinbefore  referred  to,  and  that  the 
national  or  tribal  title  to  all  of  said  lots  still  remains  vested  in  the 
Creek  Nation.  The  Curtis  act  specially  provided  that  all  townsites 
should  be  "reserved  to  the  several  tribes"  and  should  be  set  apart  as 
incapable  of  general  allotment.  Provision  was  made  in  that  act  whereby 
the  owner  of  permanent  improvements  upon  any  town  lot  might,  after 
appraisement  of  such  lot  by  the  townsite  commission,  deposit  in  the 
United  States  treasury,  at  Saint  Louis,  one-half  of  the  appraised  value 
thereof,  payable  in  instalments  therein  specified,  and  that  such  deposit 
should  be  deemed  a  tender  to  the  tribe  of  the  purchase  mone}'  for 
such  lot,  whereupon  such  tribe  was  authorized  to  cause  a  deed  to  be 
executed  and  delivered  to  any  such  purchaser  conveying  to  him  the 
title  to  such  lot,  and  thereafter  the  purchase  money  should  become  the 
property  of  the  tribe;  and  provision  was  also  made  in  said  act  whereby 
the  inha>)itants  of  any  town  might,  within  one  j'ear  after  the  comple- 
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tion  of  the  survey  thereof,  make  such  deposit  of  ten  dollars  per  acre 
for  parks,  cemeteries,  and  other  public  grounds  laid  out  by  said  town- 
site  commission   with  like  effect  as   for  improved  lots.     Under  the 
further  provisions^ of  said  act,  if  the  owner  of  improvements  on  any 
lot  failed  to  make  deposit  of  the  purchase  money  as  aforesaid,  then  the 
townsite  commission  was  authorissed  to  sell  such  lot  at  public  auction 
in  the  manner  therein  provided  for  the  sale  of  unimproved  lots,  the 
purchaser  of  such  improved  lot  being  required  to  institute  proceedings 
in  the  United  States  court  having  jurisdiction  thereof  for  the  condem- 
nation and  appmLsement  of  such  improvements  and  the  owner  of  such 
improvements  being  given  the  option  of  accepting  the  adjudged  value 
of  the  improvements  or  removing  the  same  from  the  lot  within  such 
time  as  might  be  fixed  by  the  court.     In  accordance  with  the  pro- 
visions noted  it  appears  that  certain  de}X)sits  have  been  made  in  partial 
payment  of  improved  lots  in  Muskogee,  but  whether  any  such  depos- 
its have  been  made  for  parks,  cemeteries,  or  other  public  grounds  is 
not  shown.     No  deeds,  however,  have  been  executed  or  delivered  by 
the  tribal  authorities  for  any  lots  or  lands  within  such  townsite  either 
under  the  provisions  of  that  act  or  the  provisions  of  the  agreement 
hereinbefore  mentioned,  subsequently  negotiated  with  and  ratified  by 
the  Creek  Nation,     iiy  the  terms  of  said  agreement  so  ratified  the  class 
of  persons  authorized  to  make  deposits  for  town  lots  with  the  pre- 
ferred right  of  purchase  was  enlarged,  and  provision  was  therein  made 
for  the  execution  and  delivery  of  deeds  therefor  bv  the  tribal  author- 
ities,  on  approval  by  the  Secretary  of  the  Interior,  in  substantial  con- 
formity with  the  provisions  of  the  Curtis  act.     The  title  to  all  lands 
within  the  Creek  Nation  is  held  by  and  vested  in  such  nation  as  a  tribe, 
and  it  is,  therefore,  evident  that  the  surveying  and  laying  out  of  the 
^townsite  of  Muskogee  by  the  townsite  commission  and  the  appraisal 
of  the  lots  and  lands  therein  did  not  operate  to  extinguish  the  national 
or  tribal  title  to  such  lots  or  lands  within  the  limits  of  such  townsite; 
and  it  is  equally  clear  that  until  the  depositors  hereinbefore  mentioned 
have  made  full  payment  for  the  lots,  on  account  of  which  such  deposits 
have  been  made,  and  have  secured  the  execution  and  delivery  of  deeds 
therefor  by  the  tribal  authorities  in  accordance  with  the  provisions  of 
the  acts  of  Congress  and  the  Creek  agreement  hereinbefore  referred 
to,  the  title  to  such  lots  still  remains  vested  in  the  Creek  Nation  and 
that  the  lots  constitute  lands  of  the  class  described  in  the  right  of  way 
act  of  March  2,  1899,  nnpra^  being  '*  lands  held  by  an   Indian  tribe  or 
nation  in  the  Indian  Territorv.'' 

It  further  appears  that  no  townsite  commission  was  ever  appointed 
for  the  town  of  Fort  Gibson,  in  the  Cherokee  Nation,  and  no  town-  ' 
site  ha*«  been  surveyed  or  laid  out  for  that  town  in  accordance  with 
the  provisions  of  the  Curtis  act,  .vipm,  or  other  act  approved  by  Con- 
gi'ess.     The  town  was  laid  out  and  incorporated  bv  act  of  the  Chero- 
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kee  council  and  some  of  the  lots  therein  have  been  sold,  but  such  sales, 
under  existing  treaty  stipulations,  only  operated  to  give  the  purchaser 
of  such  lots  the  right  to  the  use  and  occupancy  thereof.  The  fee  to 
lands  within  the  Cherokee  Nation  is  vested  in  the  nation  as  a  tribe,  and 
until  the  national  or  tribal  title  to  lands  within  Fort  (iibson  has  l>een 
extinguished  by  consent  of  the  United  States,  under  agreement  duly 
ratified  with  the  Cherokee  Nation  or  in  accordance  with  the  provisions 
of  an  act  of  Congress,  such  lands  are  lands  *'held  by  an  Indian  tribe 
or  nation''  and  are,  therefore,  of  the  class  designattxl  in  the  right  of 
way  act  aforesaid. 

Answering  specifically,  therefore,  the  first  question  involved  in 
your  reference,  I  am  of  opinion  that  the  railroad  companies  herein- 
before named,  upon  compliance  with  the  provisions  of  the  act  of  March 
2,  1891),  H7ipnt.  are  authorized  to  acquire  thereunder  rights  of  wa^' 
through  lots  or  lands  situate  within  the  limits  of  any  townsite  in  the 
Indian  Territorv,  the  national  or  tribal  title  to  which  has  not  been 
extinguished  by  full  payment  of  the  purchase  money  therefor  and  by 
the  execution  and  delivery  of  deeds  of  conveyance  thereof  in  accord- 
ance with  an  act  of  Congress  authorizing  such  conveyance:  and  I  am 
also  of  opinion  that  your  action  in  approving  maps  of  definite  location 
for  railroad  rights  of  way,  under  the  provisions  of  the  act  of  1890, 
Hupra^  is  limited  to  and  affects  only  lands  of  the  class  designated  in 
said  act,  and  that,  although  such  maps  might  disclose  that  the  lines  of 
road,  as  surveved,  traversed  other  lands,  vet  such  fact  would  not  con- 
stitute  any  obstacle  to  the  approval  of  the  maps  for  the  reason  that 
your  official  act  of  approval  would  not  and  could  not,  in  legal  effect, 
operate  to  confer,  upon  the  companies  applying  for  such  rights  of 
w^ay,  any  right,  title,  or  interest  whatever  in,  to,  or  over  such  other 
lands  against  the  individual  owners  thereof  who  had  lawfully  perfected 
title  thereto. 

Coming,  then,  to  a  consideration  of  the  second  question  involved  in 
3'our  reference,  namely,  as  to  whether  said  railroad  companies,  under 
the  provisions  of  the  right  of  way  act  aforesaid,  have  the  right  to 
extend  their  lines  of  road  over  and  across  the  Arkansas  river  in  the 
Cherokee  Nation  by  means  of  bridges  to  be  constructed  for  that  pur- 
pose at  the  points  where  the  surveyed  routes  of  such  roads  intersect 
said  stream,  I  am  at  a  loss  to  understand  why  this  question  is  asked. 
There  is  no  suggestion  in  the  jmpers  submitted  that  the  Arkansas  river 
is  at  this  point  a  navigable  stream.  If  it  is  not,  I  answer  the  question 
in  the  aflirmative.  but  if  it  is  a  navigJible  stream  at  this  point,  my 
answer  is  that  a  right  to  cross  the  same  by  means  of  a  bridge  can  }>e 
secured  only  by  an  act  of  Congress  granting  that  privilege  (see  act  of 
March  81,  1899,  30  Stat,  1120,  1151).  This,  however,  is  not  a  ques- 
tion which  affects  your  authority  in  approving  the  maps  of  definite 
location  under  consideration,  and  even  if  the  stream  ])e  navigable  your 
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approval  of  the  maps  is  a  condition  to  the  right  to  approach  the  bridge 
from  the  Indian  lands  on  either  side  of  the  river. 

The  further  question  is  presented  by  your  reference  as  to  whether 
the  so-called  application  of  the  Muskogee  City  Bridge  Company  to 
construct  a  toll  bridge  over  the  Arkansas  river  is  properly  made  and 
whether  the  act  of  Congress  of  February  18,  1901,  hereinbefore 
referred  to,  is  applicable  thereto.  Apart  from  the  question  whether, 
under  this  act  and  section  504  of  Mansfield's  Digest  of  the  Statutes  of 
Arkansas,  published  in  1884,  this  matter  comes  within  the  jurisdiction 
of  this  Department  for  determination,  I  find,  upon  examination  of  the 
papers  transmitted,  that  no  application  b}^  said  bridge  company  to 
construct  or  maintain  such  a  bridge  is  pending  before  this  Department 
requiring  consideration  by  you. 

Approved: 

E.  A.  Hitchcock,  Secretary. 


PRIVATE  CLAIM— CERTIFICATE  OE  LOCATION-NOTICE— ACT  OF  JUNE  2, 

1858. 

Instructions. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D,  C\,  July  21^,  1901. 
The  United  States  Surveyor  General.^ 

Neir  Orleans,  Louisiana. 

Sir:  Hereafter  when  an  administrator  ot  a  vacant  succession  makes 
application  for  certificates  of  location  under  the  provisions  of  the  third 
section  of  the  act  of  June  2,  1858  (11  Stat,  294),  in  satisfaction  of  a 
private  claim,  before  issuing  such  certificates,  you  will  require  the 
applicant  to  publish  notice  of  such  application  in  the  manner  herein- 
after set  forth. 

The  notice  must  contain  the  name  of  the  administi'ator,  and  must 
show  when  and  by  what  court  he  was  appointed.  It  must  also  con- 
tain a  full  and  complete  description  of  the  claim  in  satisfaction  of 
which  the  certificates  are  applied  for,  and  if  the  claim  has  been  located 
in  part,  the  notice  must  describe  the  land  located  by  section,  township, 
and  range. 

Some  day  must  be  named  in  the  notice,  prior  to  which  any,  who  may 
so  desire,  may  file  in  your  oflSce  protests  against  the  application, 
together  with  their  reasons  for  such  protests. 

This  notice  must  be  published  at  least  once  a  week  for  five  succes- 
sive weeks  prior  to  the  day  named  as  set  forth  above,  in  a  paper  of 
general  circulation,  published  in  the  parish  in  which  the  claim  is 
located,  and  also  in  one  of  the  leading  daily  papers  published  in  the 
citv  of  New  Orleans. 


46  DECISIONS    RELATING    TO    THE    PUBLIC    LANDS. 

Should  anv  protests  be  filed,  thev  will  be  duly  considered  bv  vou. 

The  affidavits  of  the  publishers  of  the  respective  papers,  together 
with  printed  copies  of  the  notice,  will  be  required  to  prove  the  publi- 
cations, all  of  which  must  be  made  a  part  of  your  report  on  the  case, 
and  forwarded  to  this  office  with  the  other  papers. 

Very  respectfully, 

BiNGER  Hermann, 

Approved: 

E.  A.  Hitchcock, 

Stcretury* 

homestead— commrtation— sec.  «,  act  of  june  5,  1900. 

Instructions. 

All  persons  who  have  acquired  title  to  a  homestead  by  commutation,  whether  imder 
the  provision  of  section  2301  of  the  Revised  Statutes  or  under  any  one  of  the 
special  acts  relating  to  Oklahoma  lands,  are,  if  otherwise  qualified,  entitled  to 
enter  a  homestead  of  the  Comanche,  Kiowa  and  Apache  lands. 

Secretary  Illtchcocl'  ta  the  CommlHHioiU'r  of  thr  General  Lund  Office^ 
(S.  V.  P.)  Jnly  U,  1901.  '  (G.  B.  G.) 

Section  2  of  the  act  of  June  5,  VM)  (31  Stat.,  267),  provides: 

That  any  person  who  has  heretofore  made  entry  under  the  homestead  law^s  and 
commuted  same  under  provisions  of  section  twenty-three  hundred  and  one  of  the 
Revised  Statutes  of  the  United  States  and  the  amendments  thereto  shall  be  entitleti 
to  the  benefits  of  the  homestead  laws,  as  though  such  former  entry  had  not  been 
made,  except  that  comnmtation  under  the  provisions  of  section  twenty-three  hundred 
and  one  of  the  Revised  Statutes  shall  not  be  allowed  of  an  entry  made  under  this 
section  of  this  act. 

By  an  act  of  June  0,  1900  (31  Stat.,  672,  676,  679-680),  it  was  pro- 
vided that  the  lands  acquired  from  the  Comanche,  Kiowa,  and  Apache 
tribes  of  Indians  in  the  Indian  Territory  should  be  opened  to  settle- 
ment b}^ proclamation  of  the  President,  ''under  the  general  provisions 
of  the  homestead  and  townsite  laws  of  the  United  States,"  with  a 
proviso:  ''That  any  persons  who,  having  attempted  to  but  for  an}' 
cause  failed  to  secure  a  title  in  fee  to  a  homestead  under  existing  laws, 
or  who  made  entry  under  what  is  known  as  the  commuted  provision 
of  the  homestead  law,  shall  be  qualified  to  make  a  homestead  entr}' 
upon  said  lands. '^ 

In  a  letter  of  inquiry  dated  April  25,  1901,  3'our  office  asks  to  be 
instructed  "whether  persons  who  commuted  former  entries  in  Okla- 
homa Territory  under  special  statutes  providing  therefor,  can  make 
second  entries  for  the  Kiowa,  Comanche,  and  Apache  lands,"  under 
the  provisions  of  law  above  quoted. 

In  providing  for  the  disposition  of  lands  in  Oklahoma  Territory 
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special  statutes  have  been  enacted,  and  the  provisions  of  these  statutes 
have  been  such  as  to  take  these  lands  out  of  the  operation  of  some  of 
the  general  provisions  of  the  homestead  law.  They  all  provide  that 
the  commutation  provision  of  the  homestead  law,  as  set  forth  in  section 
2301  of  the  Revised  Statutes,  shall  not  apply,  but  instead  of  this  gen- 
eral commutation  provision  these  several  acts  provide  that  title  to  the 
lands  affected  thereby  may  be  secured  upon  proof  of  residence  for  less 
than  the  tive-3"ear  period  required  of  homesteaders,  and  the  pa3'ment 
of  a  certain  sum  per  acre  for  the  lands  entered.  These  special  pro- 
visions have  been  referred  to  by  Congress  and  mentioned  by  the 
Department  as  commutation  provisions  so  uniformly  that  it  is  but 
reasonable  to  suppose  that  Congress,  by  the  said  acts  of  June  5,  1900, 
and  June  6,  lt>00,  in  referring  to  persons  who  have  made  entry  under 
section  2301  of  the  Revised  Statutes  and  the  amendments  thereto,  and 
I>ersons  who  made  entry  under  the  commuted  provisions  of  the  home- 
stead law,  intended  to  include  all  persons  who  had  commuted  an  entry 
to  cash  under  any  statute  permitting  such  commutation.  Commuta- 
tion means  literally  '^substitution,'-  and  the  commutation  of  a  home- 
stead entry  is  simply  the  payment  of  cash  at  a  price  per  acre  fixed  by 
the  act  under  which  the  substitution  is  made,  in  lieu  of  the  remaining 
portion  of  the  term  of  residence  required  by  law,  and  your  office  is 
advised  that  all  persons  who  have  acquired  title  to  a  homestead  under 
such  substitutive  plan,  whether  it  be  under  the  provisions  of  section 
2301  of  the  Revised  Statutes  or  under  any  one  of  the  many  special  acts 
relating  to  Oklahoma  lands,  such  person,  if  otherwise  qualified,  will  be 
entitled  to  enter  a  homestead  of  the  Comanche,  Kiowa,  and  Apache 
lands. 


forest  reserve— settlement. 
Arnold  Wink. 

The  excepting  clause  of  the  proclamation  establishing  the  Olympic  forest  reservation 
ceases  to  be  operative  in  behalf  of  a  settler  who  fails  to  make  entry  or  tiling  for 
the  lands  settled  upon  within  the  time  allowed  by  law. 

Secretary  IlitchcocJc  to  the  Ccnnmlsa toner  of  the  General  Land  Office^ 
(S.  V.  P.)  July  29,  19V 1. '  (C.  J.  G.) 

Arnold  Wink  appeals  from  your  office  decision  of  April  11,  1901, 
rejecting  his  application  to  make  homestead  entry  for  lots  1,  3,  4,  5, 
and  the  SE.  i  NE.  i.  Sec.  12,  T.  30  N.,  R.  16  w!,  Seattle,  Washing- 
ton, land  district. 

The  land  described  is  within  the  limits  of  the  Olympic  Forest  Reser- 
vation established  by  the  President's  proclamation  of  February  22, 1897 
(29  Stat.,  901),  which  excepts  from  the  force  and  effect  thereof — 

all  lands  which  may  have  been,  prior  to  the  date  hereof,  embraced  in  any  legal  entry 
or  covered  by  any  lawful  filing  duly  of  record  in  the  proper  United  States  Land 
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Office,  or  upon  which  any  valid  settlement  has  been  made  pursuant  to  law,  and  the 
^statutory  perio<i  within  which  to  make  entry  or  filing  of  record  has  not  expired; 
and  all  minino:  claims  duly  located  and  held  acconling  to  the  laws  of  the  United 
States  and  rules  and  regulations  not  in  conflict  therewith. 

J^orided,  That  this  exception  shall  not  continue  to  apply  to  any  particular  tract 
of  land  unle.«s  the  entryman,  settler  or  claimant  continues  to  comply  with  the  law 
under  which  the  entry,  filing,  settlement  or  location  was  made. 

Under  such  proclamation  and  the  homestead  law  a  settler  within  the 
013'mpic  Forest  Reservation  who  continues  to  comply  with  the  law. 
has  three  months  from  the  date  of  the  filing  of  the  plat  of  survey  of 
the  township  embracing  his  land  in  which  to  place  his  claim  of  record. 
In  this  case  such  plat  was  filed  in  the  local  office  July  ^5,  1900,  and 
the  applicant  herein  did  not  apply  to  enter  until  December  10,  1900, 
which  was  not  within  the  statutory  period.  His  explanation  for  the 
failure  is  "that  he  was  sick  at  his  said  homestead  and  unable  to  make 
the  trip  to  the  nearest  place  he  could  file  and  furthermore  did  not 
know  that  the  reserve  rules  would  prevent  his  filing  after  90  days/' 
He  furnishes  the  certificate  of  a  physician  who  states  that  he  attended 
applicant  during  the  months  of  August,  September  and  October,  1900, 

and  "that  during  that  time  he  was  unable  to  do  any  manual  labor  and 
was  part  of  the  time  confined  to  his  bed  and  has  been  since  and  is  now 
under  mv  treatment.'' 

The  applicant  alleges  that  he  settled  on  the  land  in  question  in  June, 
1896,  and  has  continued  to  reside  thereon  ever  since,  but  he  is  not 
corroborated  in  this  statement,  nor  does  he  furnish  any  evidence  of 
the  extent  and  character  of  his  cultivation  and  other  improvements 
from  which  it  could  be  determined  whether  he  has  continued  to  com- 
ply with  the  law  in  that  respect  or  not.  It  appears  that  it  was  not 
necessary  for  him  to  visit  the  district  land  office  in  order  to  make 
entry  (act  of  May  26,  1890,  26  Stat.,  121,  amending  Sec.  2294,  R.  8.) 
and  his  present  application  was  executed  l)efore  a  United  States  com- 
missioner, as  provided  for  in  said  act. 

By  section  8  of  the  act  of  May  14, 1880  (21  Stat.,  140),  settlers  under 
the  homestead  laws  are  given  the  same  time  to  file  their  applications 
and  make  entry  as  was  then  given  settlers  under  the  pre-emption  laws 
to  put  their  claims  on  record  (Sees.  2264-2266,  R.  S.).  For  various 
reasons  it  has  frequently  occurred  that  the  time  prescribed  would  be 
allowed  to  pass  without  the  making  of  application  or  entry.  In  the 
absence  of  a  valid  adv^erse  claim  it  has  been  the  practice  to  allow  the 
settler  to  make  entry  after  the  expiration  of  the  statutory  period. 
But  such  adverse  claim  would  defeat  the  settlement  right  where  the 
latter  was  not  protei^ted  by  entry  or  filing.  It  is  believed  that  under 
the  express  terms  of  the  proviso  to  the  exception  of  the  President's 
proclamation  the  neglect  or  failure  of  a  settler  on  land  within  the 
limits  of  the  forest  reservation,  to  make  entry  or  filing  within  the  time 
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allowed  by  law,  operates  likewise  to  defeat  his  settlement  right  to 
snch  land. 

By  the  failure  of  claimant  to  file  application  for  the  land  within  the 
time  prescribed  by  the  law,  the  excepting  clause  of  the  said  proclama- 
tion ceased  to  be  any  longer  operative  in  his  behalf  and  the  land  at 
once  came  under  the  reserving  power  of  the  proclamation  and  ever 
since  by  force  thereof  has  been  part  of  the  said  forest  reserv^ation  and 
not  subject  to  homstead  entry  or  other  disposal  (E.  S.  Gosnej',  30 
L.  D.,  44). 

Your  said  office  decision  is  herebv  affirmed. 


oklahoma  lands-commutation-second  homestead  entry. 

David  F.  Ketchum. 

In  view  of  the  provisions  of  section  13  of  the  act  of  March  2,  1889,  and  section  2  of 
the  act  of  June  o,  1900,  one  who  has  made  a  cash  entry  of  Cheyenne  and  Arapa- 
hoe Indian  lands  under  the  act  of  October  20,  1893,  is  entitled  to  make  a  second 
homestead  entry  of  lands  in  the  Cherokee  strip. 

Secretary  Hitchcock  to  the  Comwwsirmer  of  the  Genei'al  Land  Office^ 
<S.  V.  P.)  July  SO,  1901.  (G.  B.  G.) 

This  is  an  appeal  by  David  F.  Ketchum  from  your  office  decision  of 
December  20,  1900,  holding  for  cancellation  his  homestead  entry  for 
the  NW.  i  of  the  NE.  i,  the  N.  h  of  the  N  W.  i,  and  the  SW.  i  of  the 
NW.  i  of  Sec.  11,  T.  21  N.,  R.  21  W.,  Woodward,  Oklahoma. 

This  land  lies  in  what  is  known  as  the  Cherokee  Outlet,  and  the 
bod}^  of  lands  of  which  it  is  a  part  was  opened  to  settlement  and  entry 
under  section  10  of  the  act  of  March  3, 1893  (27  Stat.,  612,  612),  which 
directed  that  they  be  opened  in  the  manner  provided  by  section  13  of 
the  act  of  March  2,  1889  (25  Stat.,  980,  1005),  which  section  provided, 
among  other  things:  ''That  any  person  ....  who  made  entry  under 
what  is  known  as  the  commuted  provision  of  the  homestead  law  shall 
be  qualified  to  make  a  homstead  entry  upon  said  lands." 

It  appears  that  the  said  Ketchum  had,  on  September  7, 1892,  made  a 
homestead  entry  at  the  Kingfisher  land  office,  Oklahoma,  for  about 
one  hundred  and  sixty  acres  of  land  in  Sec.  19,  T.  18  N.,  R.  20  W., 
upon  which  he  made  final  proof  and  payment  at  the  I'ate  of  one  dollar 
and  fifty  cents  per  acre,  and  final  certificate  issued  to  him,  April  3, 
1896. 

The  land  covered  b}^  this  cash  entry  lies  within  the  Cheyenne  and 
Arapahoe  reservation,  and  the  body  of  lands  of  which  it  is  a  part 
was  opened  to  settlement  and  entry  under  section  16  of  the  act  of  March 
3,  1891  (26  Stat.,  989,  1026),  which  provided  that  they  should  be  dis- 
I)osed  of  to  actual  settlers  onh"  under  the  provisions  of  the  homestead 
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and  townsite  laws,  except  section  2301  of  the  Revised  Statutes  should 
not  appl}'.  Said  section  10  further  provided  that  such  a  settler  on 
said  lands  should,  before  making  final  proof  and  receiving  a  final  cer- 
tificate of  entry,  pay  to  the  United  States  for  the  land  so  taken  by 
him,  in  addition  to  the  fees  provided  by  law  and  within  five  years  from 
the  date  of  the  first  original  entiy.  the  sum  of  one  dollar  and  fifty  cents 
per  acre,  but  no  provision  of  any  kind  was  made  by  said  section  or  by 
said  act  opening  the  Cheyeiine  and  Arapahoe  lands  whereby  the  title 
might  be  acquired  except  after  the  five  years  residence  required  by 
the  homestead  law  had  been  complied  with.  By  an  act  of  October  20, 
lsi)3  (28  Stat,  8),  it  was  provided,  however,  that  any  person  entitled 
bv  law  to  take  a  homestead  in  the  Territorv  of  Oklahoma,  who  had 
already  or  might  thereafter  locate  and  file  upon  a  homestead  upon  any 
of  the  Cheyenne  and  Arapahoe  Indian  lands,  and  who  had  complied 
with  all  of  the  laws  relating  to  such  homestead  settlement,  might 
"receive  a  patent  therefor  at  the  expiration  of  twelve  months  from 
the  date  of  locating  upon  such  homestead  upon  pa\'ment  to  the  United 
Stiites  of  one  dollar  and  fifty  cents  per  acre  for  the  land  eralx)died  in 
such  homestead." 

In  an  aflSdavit  executed  by  Ketchum  "March  26^  189[6],"  which  is 
the  basis  of  his  application  to  purchase  the  land  embraced  in  his  entry 
of  September  7,  1892,  it  is  recited  that  he  claims  the  right  to  "com- 
mute "  said  entry  under  section  2301  of  the  Revised  Statutes,  but  in 
another  affidavit,  executed  on  the  same  day,  on  a  blank  form,  "To  be 
used  in  cases  of  commuted  homestead  entries  in  Oklahoma  Territorv,"** 
it  is  recited  that  said  entry  is  "commuted  under  section  21  of  the  act 
of  May  2,  1890"  (26  Stat.,  81,  91).  This  section  has  no  application  to 
Cheyenne  and  Arapahoe  lands.  It  applies  only  to  such  lands  as  are 
within  the  limits  described  b}^  the  President's  proclamation  of  April  1, 
1889  (2H  Stat.,  15-1-1),  and  the  Cheyenne  and  Arapahoe  lands  are  not 
within  such  limits.  Moreover,  it  provides  that  the  lands  to  which  it 
docs  apply  may  be  paid  for  at  the  mte  of  one  dollar  and  twenty-five 
cents  per  acre,  whereas  Cheyenne  and  Arapahoe  lands  must  be  paid 
for  at  the  rate  of  one  dollar  and  fifty  cents  per  acre.  There  is  nothing 
in  the  papers  connected  with  this  cash  entry  to  show  that  it  was  made 
under  the  act  of  October  20,  1893,  xujyra^  but,  inasmuch  as  this  wa^ 
the  onlv  act  which  authorized  its  allowance,  and  inasmuch  as  its  con- 
ditions  seems  to  have  been  complied  with,  it  will  be  presumed  to  have 
been  made  under  that  act. 

By  section  2  of  the  act  of  June  5,  1900  (31  Stilt.,  267,  269-270),  it  is 
provided : 

Sec.  2.  That  any  person  who  has  heretofore  made  entry  under  the  homestead  laws 
and  connnuted  the  same  un<ler  provisions  of  section  twenty-three  hundred  and  one 
of  the,Revised  Statutes  of  the  United  States  and  the  amendments  thereto  shall  be 
entitled  to  the  benefits  of  the  homestead  laWs,  as  though  such  former  entry  had  not 
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been  msule^  except  that  commutation  under  the  provisions  of  section  twenty-three 
hundred  and  one  of  the  Revised  Statutes  shall  not  be  allowed  of  an  entrv  made 
under  this  section  of  this  act. 

Your  office  in  the  decision  a[)pealed  from  holds  that  Ketchum's  entiy 
of  September  7,  1892,  was  not  commuted  under  the  provisions  of  sec- 
tion twentv-three  hundred  and  one  of  the  Revised  Statutes,  that  his 
case  is  not  within  the  provisions  of  the  act  of  June  5,  1900,  above 
quoted,  and  that  he  is  not  therefore  entitled  to  make  a  second  entry 
by  virtue  of  its  provisions. 

The  department  does  not  concur  in  this  conclusion.  The  act  of 
October  20,  1893,  aupra^  is  clearly  a  commutation  act.  The  plan  pro- 
vided by  the  act  of  JIar.ch  3,  1891,  nupra^  for  the  acquisition  of  title 
to  Cheyenne  and  Ampahoe  lands,  contemplated  five  years'  residence 
as  a  condition  precedent  to  the  issuance  of  patent.  The  act  of  October 
20,  1893,  furnished  a  substitutive  plan,  whereby  title  to  said  lands 
might  be  completed  upon  the  payment  of  cash  in  advance  of  the  full 
period  of  residence  required  by  the  original  plan.  It  is  a  commutation 
act,  and  as  such  will  be  treated  as  an  amendment  to  section  2301  of  the 
Revised  Statutes.  See  in  this  connection  departmental  letter  of  July 
24,  1901  (31  L.  D  ,  46),  in  the  matter  of  Comanche,  Kiowa,  and 
Apache  lands.  In  view  of  the  provisions  of  section  13,  of  the  act  of 
March  2,  1889,  supra^  and  section  2  of  said  act  of  June  5,  1900,  it  is 
thought  that  Ketchum  is  entitled  to  make  a  second  entry  of  lands  in 
the  Cherokee  strip. 

The  decision  appealed  from  is  reversed,  with  directions  to  sustain 
the  entry  in  question. 


mining  claim  — c.vxcet^lation  of  entry  — transferee  or 

mortgagee. 

Romance  Lode  Mining  Claim. 

A  transferee  or  mortgagee  claiming  under  an  entry,  if  his  interest  or  claim  is  known 
to  the  land  department,  is  entitled  to  notice  of  any  action  by  the  government 
affecting  the  entry,  whether  the  fact  of  his  interest  is  made  known  to  the  land 
officers  by  a  statement  under  oath  or  in  some  other  way. 

An  entry  erroneously  canceled  without  notice  to  a  transferee  whose  interest  was 
made  known  to  the  officers  of  the  land  department,  will  be  reinstated  upon 
application  of  the  transferee. 

Secretary  Hitchcock  to  the  CommlsH loner  of  the  General  Land  Office^ 
(S.  V.  P.)  July  31,  1901.  (A.  B.  P.) 

March  5,  1898,  W.  G.  Tissington  and  Peter  S.  Jones  made  entry, 
No.  1646,  Pueblo,  Colorado,  land  district,  for  the  Romance  lode  mining 
claim.  November  16.  1899,  your  office  required  an  amended  survey 
of  the  claim  to  be  made,  to  show  the  excluded  conflict  with  another 
lode  claim,  known  as  the   Little  Dick.     The  surveyor-general   of 
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Colorado  was  directed  to  notify  the  entrymen  of  said  requirement, 
and  that  in  default  of  the  initiation  of  proceedings  looking  to  a  com- 
pliance therewith  within  sixty  days,  the  entrj'  would  be  oineeled 
without  further  notice. 

February  24,  19(X3,  the  surveyor-general  repoi1;ed  that  notice  had 
been  sent  to  each  of  the  entrymen,  Nov^ember  27,  1899,  by  registered 
mail,  and  that  the  notice  to  Tissington  had  been  acknowledged,  but 
that  to  Jones  had  been  returned  unclaimed.  Upon  this  report  the 
entry  was  canceled  by  your  office  March  29,  1900. 

April  11,  1900,  the  tirm  of  Tiifany  and  Woodworth,  attorneys, 
Colorado  Springs,  Colorado,  addressed  to  j'our  office  a  communication, 
wherein  it  was  stated,  in  substance,  that  the  entrymen,  Tissington  and 
Jones,  had  long  since  parted  with  their  interest  in  said  Romance 
claim;  that  the  writers  were  the  attorneys  for  the  present  owners  of 
the  claim;  that  these  facts  were  known  bv  the  local  land  officers  at 
Pueblo;  and  that  notice  of  the  required  amended  survej'  should  have 
been  sent  to  them  or  in  their  care.  They  thereupon  asked  that  the 
canceled  entr}-  be  reinstated  and  that  a  reasonable  time  be  given  them 
to  secure  the  required  amended  survey.  In  response  to  inquiries  by 
your  office  with  respect  to  said  communication,  the  local  officers,  Juh" 
6,  1900,  reported  that  the}'  had  found  among  the  tiles  of  their  office  a 
letter  from  Tiffany,  Hamilton  and  Woodwoith,  dated  March  19,  1898, 
in  which  the  receipt  of  the  receiver's  duplicate  receipt  issued  upon 
said  entry  was  acknowledged,  and  it  was  stated  that  the  Romance 
claim  was  then  owned  by  the  Silver  State  Consolidated  Gold  Mining 
Company,  and  the  request  made  that  the  writers  "  be  notified  of  any 
requirements  in  the  ca.se."  In  response  to  a  further  inquiry  by  your 
office,  under  date  of  July  19,  1900,  as  to  whether  the  writers  of  said 
conununication  were  attorneys  of  record  in  the  case,  the  local  officers 
reported,  July  24,  1900,  as  follows: 

Refemiijjto  your  letter  "N"  of  July  19,  1900,  in  the  case  of  M.  E.  No.  164fi, 
Romance  lode,  we  hav^e  to  rejwrt  that  the  linn  name  of  Tiffany,  Hamilton  and 
Woodworth  was  noted  on  our  record  as  attorneys  in  this  case  in  conformity  with 
the  practice  of  this  office. 

In  the  meantime,  to  wit,  April  24, 1900,  Charles  F.  Consaul  filed  his 
protest  ajifainst  the  reinstatement  of  said  entry,  alleging,  in  substance, 
that  no  expenditure  in  labor  or  improvements  had  been  made  upon 
the  claim  embraced  in  said  entr\%  '^for  at  least  two  3^ears  last  past;" 
that  by  reason  thereof,  on  April  2, 1900,  he  relocated  said  claim  as  the 
Cypher  lode  claim,  and  intends  to  apply  for  patent  thereto  as  soon  ais 
possible. 

In  a  brief  of  argument  filed  September  20,  1900,  in  support  of  the 
protest,  it  is  stated,  as  an  additional  ground  against  the  reinstatement 
of  said  entry,  that  a  portion  of  the  improvements  reported  and  relied 
upon  in  the  proceedings  upon  which  the  entry  was  allowed,  are  on  the 
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excluded  Little  Dick  conflict,  and  therefore  lost  from  the  Romance 
claim;  that  on  account  of  such  loss  the  entry  was  not  supported  by  an 
expenditure  of  labor  or  improvements  sufficient  under  the  law,  was 
improperly  allowed,  and  for  that  reason  should  not  be  reinstated,  even 
though  it  should  be  found  to  have  been  irregularly  canceled. 

By  decision  of  September  21, 1900,  your  office  dismissed  the  protest 
and  held  the  canceled  entry  for  reinstatement  upon  condition  that  the 
amended  survey  be  furnished  as  previouslv  required.  A  motion  for 
review  filed  by  protestant  was  denied  by  your  office  decision  of  Octo- 
ber 31,  1900.  The  protestant  thereupon  appealed.  By  departmental 
order  of  May  8,  1901,  service  of  the  appeal  was  re<iuired,  and  has 
since  been  made. 

The  first  question  presented  by  the  record  is,  whether  the  Romance 
entry  was  regularly  canceled  upon  notice  to  all  parties  interested,  as 
disclosed  by  the  land  office  records.  If  not,  it  is  but  fair  to  the  par- 
tie.s  claiming  under  the  entry  that  it  should  be  reinstated  before  the 
further  matter  of  the  alleged  failure  b\'  the  entrymen  to  show  compli- 
ance with  the  law  with  respect  to  the  reciuired  expenditure  in  labor  or 
improvements  on  the  claim,  shall  be  taken  up  for  considei-ation. 

The  entry  was  canceled  upon  the  ground  that  the  recjuired  amended 
8ur\^ey  was  not  furnished,  and  upon  that  ground  alone. 

It  is  true  that  by  decision  of  June  14,  1898,  your  office  directed  that 
the  entrymen  be  required,  among  other  things,  to  make  a  further  show- 
ing in  the  matter  of  expenditure  in  labor  or  improvements,  in  view  of 
the  loss  to  the  Little  Dick  claim  of  a  portion  of  the  improvements 
reported  in  the  entry  proceedings.  There  is  on  file  in  the  record,  how- 
ever, a  letter,  dated  December  14,  1898,  addressed  to  your  office  by 
the  firm  of  Tiflfanv,  Hamilton  and  Woodworth,  attornevs,  wherein  thev 
stated  that  the  Romance  claimants  were — 

prepared  to  comply  with  the  requirements  of  June  14,  if  register  and  receiver  at 
Pueblo  were  instructed  to  receive  and  entertain  the  ])roper  papers  and  filings  therein. 

They  also  requested  that  they  be  informed  'Svhen  proper  instructions 
will  be  given  the  Pueblo  land  office  so  that  the  matter  may  be  closed.*' 
December  22,  1898,  your  office  advised  said  attorneys,  in  reply  to 
their  letter,  that  as  motions  for  review  of  the  decision  of  June  14,  ISiKS, 
had  been  filed  by  the  respective  parties  interested,  no  furthcu'  action 
would  be  taken  in  the  premises  until  said  motions  were  disposed  of. 
The  motions  for  review  were  not  disposed  of  until  August  22,  1899. 
The  requirements  that  a  further  showing  be  made  in  tlie  matter  of 
expenditure  in  labor  or  improvements  on  the  Romance  claim  was  not 
questioned  in  the  motions.  The  next  action  Uiken  ))v  your  ofiice  with 
respect  to  the  entry  was  that  of  Noveml)er  !♦>,  1899,  wherc^by  an 
amended  survey  was  recjuired  as  hereinbefore  stated,  and  at  no  time, 
so  far  as  the  record  discloses,  were  the  claimants  under  the  entry,  or 
their   attorneys,    Tiflfany,   Hamilton   and  Woodworth,   informed,  as 
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re(iueste(l  by  the  latter's  letter  of  December  14,  1898,  that  they  would 
be  allowed  to  comply  with  the  requirements  of  the  decision  of  June 
14,  18J^S,  as  in  said  letter  they  stated  they  were  prepared  to  do. 

If  it  be  conceded  that  notice  of  the  required  amended  surve3'  was 
regular!}'  given  under  the  rules  to  the  entrymen.  Tissington  and 
flones,  there  yet  remains  the  question  whether  notice  should  also  have 
been  given  to  the  Silv^er  State  Consolidated  Gold  Mining  Company, 
the  assignee  and  then  owner  of  the  Romance  claim.  It  is  shown  that 
the  names  of  Tiffanv,  Hamilton  and  Woodworth  were  noted  on  the 
records  of  the  land  office  at  Pueblo,  in  accordance  with  the  practice  of 
that  office,  as  attorneys  for  the  entrymen.  The  local  officers  recog- 
nized them  as  attorneys  of  record  in  the  case  by  mailing  to  them  the 
receiver's  duplicate  receipt  issued  upon  the  entry.  In  the  letter  of 
said  attorneys,  of  March  19,  1898,  acknowledging  said  duplicate 
receipt,  they  notified  the  local  officers  that  the  Silver  State  Consoli- 
dated Gold  Mining  Company  was  then  the  owner  of  the  claim  embraced 
in  the  entrv,  and  that  thev  were  the  attornevs  for  said  company. 
They  also  requested  to  be  informed  of  any  requirements  in  the  case. 

The  Department  is  of  the  opinion  that,  under  the  facts  stated,  the 
Silver  State  Consolidated  Gold  Mining  Company,  through  its  said 
attorneys,  was  entitled  to  notice  of  the  action  of  your  office  requiring 
an  amended  survey,  upon  pain  of  cancellation  of  the  entry  in  default 
thereof,  and  that  in  the  absence  of  such  notice  the  entry  was  irregu- 
lar! v  and  erroneously  canceled,  and  for  that  reason  should  be  reinstated. 

It  has  been  frequently  held  that  a  transferee  or  mortgagee  of  land 
embraced  in  an  unpatented  entry,  whose  interest  is  disclosed  by  the 
land  office  records,  or  known  to  the  land  officers,  is  entitled  to  notice 
of  any  action  by  the  government  looking  to  the  cancellation,  or  in  any 
manner  atiecting  the  legal  status,  of  the  entr\\ 

In  the  case  of  Fleming  r.  Bowe  (on  review,  13  L.  D.,  78,  79-80), 
which  was  a  contest  against  an  entry  where  the  land  had  been  trans- 
ferred after  final  certificate  and  before  the  institution  of  the  contest, 
it  was  said: 

It  apj)ear8  in  the  evidence  siibuiitted  at  the  trial  l)efore  the  local  officers  on  the 
contest  of  Fleming,  that  testimony  was  introduced  showing  that  the  entryman  had 
conveyed  this  tract  to  Norris  before  the  initiation  of  said  contest,  and  that  he  had 
conveyed  the  same  to  I^hnian  who  tlien  wa^j  the  owner  thereof,  and  the  public  rec- 
ords of  the  county  where  the  hearing  was  liad  disclosed  these  transfers.  After 
these  facts  were  ])r(>ught  to  the  knowledge  of  the  register  and  recerver,  the  trans- 
ferees were  entitled  to  a  notice  of  the  decision  in  said  case.  Lahman  was  then  the 
actual  party  in  interest,  and  as  such  was  entitled  to  notice  of  all  the  decisions  had  in 
said  case. 

The  case  of  Powers  t\  Courtney  et  al.  (9  L.  D.,  480)  was.  a  contest 
instituted  after  the  transfer  of  the  land  entered,  without  notice  to  the 
transferee,  though  the  fact  of  the  transfer  was  known  to  the  contest- 
ant and  the  land  officers  prior  to  the  contest.     A  hearing  on  the  con- 
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test,  the  entryman  having  defaulted,  resulted  in  a  recommendation  by 
the  local  officers  that  the  entry  be  canceled.  A  petition  for  interven- 
tion, supported  by  proper  affidavit  under  the  rules,  was  subsequenth" 
tiled  by  a  remote  transferee.  In  disposing  of  the  petition  the  Depart- 
ment stated  and  held  as  follows: 

It  appears  from  the  letter  of  the  local  officers  dated  December  18,  1885,  the  day 
this  contest  was  initiated,  that  those  officers  knew  that  Courtney  had  disposed  of  his 
interest  in  the  land  to  Wallace  and  that  he  (Courtney)  made  no  further  claim  to  it. 
It  appears  from  the  affidavit  of  contest  as  well  as  the  dejwsition  of  the  contestant  in 
i?upport  thereof,  that  he  knew  that  Courtney  had  conveyed  his  interest  in  the  land 
by  deed  to  Wallace,  and  that  he,  Courtney,  had  no  further  interest  in  the  land,  and 
claimed  none. 

Under  these  circumstances  the  real  party  (or  parties)  in  interest,  as  known  to  the 
contestant  and  the  local  officers,  should  have  notice  of  the  contest,  and  have  an  oppor- 
tunity to  l)e  heard  in  defence  of  his  (or  their)  equitable  right. 

In  view  of  all  the  facts  disclosed  in  this  case,  I  am  of  the  opinion  that  the  j>etition 
of  the  intervenor  should  be  granted  and  if  it  appear  that  he  bought  from  Wallace, 
that  he  should  have  the  opportunity  to  cross-examine  contestant's  witnesses,  and  to 
prove  in  rebuttal,  if  he  can,  the  good  faith  of  Courtney,  and  his  compliance  with  the 
law,  in  like  manner  as  Courtney  might,  had  he  not  transferred  his  right. 

In  the  case  of  Daniel  R.  Mcintosh  (8  L.  D.,  641)  the  entry  under 
which  Mcintosh  claimed,  made  May  19,  1884,  was  held  for  cancella- 
tion by  your  office,  of  its  own  motion,  Jul}"  22,  1887,  and  finally  can- 
celed October  19,  1887,  on  the  g^round  of  insufficiency  of  the  proofs 
upon  which  it  had  been  allowed.  A  petition  and  affidavit  of  interven- 
tion were  subsequently  filed  by  Mcintosh,  wherein  it  was  shown  that 
the  land  had  been  transferred  by  the  entryman  and  had  passed  through 
sevei'al  hands:  that  Mcintosh  was  then  and  had  been  since  November, 
1886,  the  owner  of  the  land;  that  in  December,  1880,  he  had  notified 
the  register  of  the  land  office  that  he  was  the  owner  of  the  land;  that 
no  notice  had  ever  been  given  him  of  the  proceedings  against  the  entry; 
and  that  he  had  not  learned  of  such  proceedings  until  shortly  before 
the  petition  and  affidavit  were  tiled.  He  asked  that  the  entry  be  rein- 
stated by  your  office  and  that  he  be  allowed  to  appeal  from  the  action 
holding  it  for  cancellation.  Both  requests  were  granted.  In  passing 
upon  the  case,  the  Department,  among  other  things,  said: 

The  transferee  and  appellant  here  not  only  placed  his  deeds  on  record  but  notified 
the  local  officers  of  his  interest  in  the  land  and  should  have  been  notified  of  all  action 
had  in  relation  to  said  entry.  The  action  of  your  office  re-instating  said  entry  and 
allowing  the  transferee  to  appeal  from  the  decision  holding  said  entry  for  cancella- 
tion, was  therefore  proper,  and  the  case  will  l)e  considered  on  its  merits. 

In  the  case  of  Charles  C.  Ferry  (14  L.  D.,  12(>)  it  was  said: 

If  the  transferee  had  on  file  in  the  local  office  a  statement  showing  his  interest  in 
the  entry,  he  was  entitled  to  notice  of  its  cancellation;  otherwise  he  is  t^stopped  from 
calling  in  question  the  validity  of  the  proceedings  against  it. 

See  also,  on  the  same  subject:  United  States  v.  Newman  ct  a/,  (15 
L.  D.,  224);  Labrie  et  ah  v.  Conger  (18  L.  D.,  555,  556-7);  and  Whit- 
ney v.  Spratt  (64  Pac.  Rep.,  911^). 
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The  appellant's  principal  contention  on  this  point  is  bailed  upon  rule 
102  of  Rules  of  Practice,  which  provides  that — 

No  person  not  a  party  to  the  record  shall  intervene  in  a  case  without  first  discl<»- 
ing  on  oath  the  nature  of  his  interest. 

It  is  clear  that  this  rule  has  reference  to  a  case  where  a  pei"Son, 
not  a  party  to  the  record,  asserts  an  interest  in  the  subject  matter  of 
the  controversy^  and  seeks  to  intervene  in  the  case  for  the  purpose  of 
defending  his  interest.  Before  he  shall  be  allowed  to  become  a  pai'ty 
he  is  required  to  disclose  on  oath  the  nature  of  the  interest  asserted. 
It  was  not  intended  by  the  rule  to  prescribe  a  mode  whereby  a  trans- 
feree or  mortt^goe  must  make  known  his  interest  to  the  land  depart- 
ment in  order  to  entitle  him  to  notice  of  action  by  the  government 
affecting  an  entry  under  which  he  claims.  Such  was,  in  effect,  the 
holding  of  the  Department  as  early  as  April  26,  1887,  in  the  case  of 
American  Investment  Co.  (5  L.  D.,  603,  604-5),  wherein  it  wa^s  said: 

Rule  102,  requiring  that  no  person  shall  intervene  in  a  case  without  disclosing  under 
oath  the  nature  of  his  interest,  has  reference  to  what  proof  shall  he  required  in  the 
investigation  of  a  case  where  an  intervenor  is  seeking  to  sustain  the  validity  of  an. 
entry,  but  the  i)roduction  of  proof  is  not  necessary  for  the  purpose  of  disclosing  an 
interest  in  order  to  entitle  them  to  notice  of  adverse  action  in  any  case  in  which 
they  have  an  interest  as  assignee  or  mortgagee. 

When  an  entryman  has  fully  complied  with  the  law  and  received  certificate  of 
entry,  he  can  dispose  of  the  land  covered  by  his  entry.  A  transfer  of  such  right  as 
the  entryman  may  then  possess  gives  to  the  assignee  a  right  to  be  heard  to  sustain 
the  validity  of  that  entry,  and  hence  he  is  entitled  to  be  made  a  party  to  any  pro- 
ceeding involving  the  cancellation  of  said  entry  by  disclosing  under  oath  the  nature 
of  his  interest.  But  an  assignee  or  mortgagee  should  not  be  required  to  file  either 
the  original  or  certified  copy  of  his  mortgage  or  deed  of  assignment  to  entitle  him  to 
notice  Ijecause  the  action  of  your  office  might  not  be  adverse  to  the  entry,  and  in 
such  case  there  would  l)e  no  necessity  to  intervene.  If  the  entry  is  held  for  cancel- 
lation, notice  should  always  l)e  given  to  an  assignee  or  mortgagee,  if  the  fact  of  such 
interest  is  known,  who  will  then  be  allowed  to  intervene  to  sustain  the  validity  of 
the  entry  by  disclosing  under  oath  the  nature  of  their  interest  and  making  proof 
thereof  as  required  by  Rule  102. 

A  transferee  or  mortgagee  claiming  under  an  entry,  if  his  interest 
or  clahn  is  known  to  the  land  department,  is  entitled  to  notice  of  any 
action  by  the  government  affecting  the  entry,  whether  the  fact  of  his 
interest  is  made  known  to  the  land  officers  bv  a  statement  under  oath 
or  in  some  other  manner.  Before  he  can  be  recognized  as  a  party  to 
the  controversy,  however,  he  is  required  to  disclose  on  oath  the  nature 
of  his  interest 

The  Silver  State  Consolidated  Gold  Mining  Company  was  not  noti- 
fied of  the  action  of  your  office,  of  November  16,  1899,  requiring  an 
amended  survey  and  holding  the  entry  in  question  for  cancellation  in 
default  thereof,  although  said  company,  through  its  attorney's,  had, 
in  writing,  previoush'  informed  the  local  land  officers  of  its  purchase 
and  ownership  of  the  Romance  claim;  nor  was  said  company  notified 
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of  the  action  subsequently  taken  with  respect  to  said  entry.  For 
this  reason  the  decision  of  March  29,  1900,  cancelling  said  entr}',  is 
hereby  vacated,  and  the  entry  will  be  reinstated  upon  the  records  with 
like  effect  as  though  it  had  never  been  canceled.  Your  office  decisions 
of  September  21,  and  October  31,  1900,  in  so  far  as  they  deal  with  the 
question  herein  considered  and  decided  and  are  in  hannony  with  the 
views  herein  expressed,  are  affirmed.  In  other  respects  said  decisions 
are  herebv  vacated. 

It  appears  from  the  record  that  the  amended  survey  required  by 
your  office  was  furnished  in  November,  1900.  Thereupon,  by  decision 
of  December  24,  1900,  vour  office  held  that  the  entrv  should  be  rein- 
stated,  subject  to  certain  requirements  in  the  matter  of  the  proof  of 
expenditure  in  labor  and  improvements  on  the 'claim.  Said  decision 
was,  presumably  through  inadvertence,  irregularly  rendered  within 
the  time  allowed  for  appeal  from  the  decisions  of  September  21,  and 
October  31,  1900,  and  is,  for  that  reason,  also  hereby  vacated. 

It  is  not  intended  by  this  decision  to  go  further  into  the  merits  of 
the  controversy  than  to  direct  the  reinstatement  of  the  canceled  entry. 
When  that  has  been  done  the  case  must  be  adjudicated  anew. 

There  is  on  file  in  the  record  a  supplemental  certificate  of  the  sur- 
veyor-general, dated  January  22,  1901,  from  which  it  appears  that 
there  are  more  than  $500  worth  of  improvements  on  the  claim,  but  it 
does  not  appear  when  these  improvements,  except  the  discovery  shaft 
embraced  in  the  original  certificate  at  the  value  of  1^250,  were  made; 
whether  before  or  after  the  expiration  of  the  period  of  publication  of 
notice  of  the  application  for  patent  upon  which  the  entry  was  allowed. 
The  facts  with  respect  to  this  matter  should  be  shown. 

If  the  protestant  shall  desire  to  attack  the  entry  after  its  reinstate- 
ments, upon  the  question  of  the  sufficiency  of  the  improvements,  or 
upon  any  other  matter  not  herein  determined  against  him,  he  will  be 
permitted  to  do  so  upon  compliance  with  the  rules  and  regulations 
usually  applicable  to  protests  against  mineral  entries.  His  protest  filed 
April  24,  1900,  is  hereby  dismissed. 


FOREST  RESERVE— SETTLEMENT— ACT  OF  MARCH  3,  1800. 

Joshua  L.  Smith. 

The  act  of  March  3,  1899,  relating;  to  lands  in  the  Black  Hilla  forest  reservation,  did 
not  abrogate  and  annul  that  portion  of  the  executive  onier  creating  said  reser- 
vation which  prescril)ed  what  lands  are  excepto<l  from  the  operation  of  that 
onier,  but  merely  provided  that  entries  might  be  made  so  as  to  include  the 
improvements  of  settlers  regardless  of  legal  sulxli visions  of  the  land. 

Lands  within  said  reservation  which  at  the  date  of  the  executive  onier  creating  the 
game  were  covered  by  a  valid  settlement  for  which  filing  was  not  made  within 
three  months  after  the  filing  of  the  township  plat  do  not  come  within  the  excep- 
tion mentione<l  in  8ai<l  executive  order  and  are  therefore  not  subjt-i  to  entry 
under  said  act  of  March  3,  1899. 


58  DECISIONS    RELATING    TO    THE    PUBLIC    LANDS. 

Acting  Secret <rri/  Iiy<in  to  the   Ct))n)iilfiHiimep   (tf  tlw    General   Ijind 
<S.  V!  P.)  Office.  Augmt  J,  1901.    *  (A.  S.  T.) 

On  Deeoiiiher  13,  1900,  Joshua  L.  Smith  tiled  his  application  to 
make  homestead  entry  for  the  SE.  \  of  the  SE.  i  of  Sec.  9,  the  E.  \ 
of  the  NE.  i  of  Sec.  10,  and  the  SW.  \  of  the  NW.  i  of  Sec.  15,  T. 
3  S.,  R.  5  E.,  B.  II.  M.,  liapid  City  land  district,  South  Dakota.  The 
application  was  rejected  by  the  local  officers,  and  Smith  appealed  to 
your  office,  where,  on  April  1:^,  1901,  a  decision  was  rendered  affirm- 
ing the  action  of  the  local  officers,  and  from  that  decision  Smith 
has  appealed  to  the  Department. 

The  land  in  question  is  embraced  within  the  boundaries  of  the  Black 
HilLs  forest  reservation,  created  by  executive  order  of  February  ^lUn 

1897  (29  Stat.,  902),  enlarged  b}'  executive  order  of  Septemter  19, 

1898  (30  Stat.,  1783).  The  executive  order  creating  the  reservation 
reserves  the  lands  therein  described  from  disposition  under  an}'  of  the 
public  land  laws,  but  with  the  following  exception: 

Excepting  from  the  fon-e  and  effect  of  this  proclamation  all  lands  which  may  have 
been,  prior  to  the  date  hereof,  embraced  in  any  legal  entry  or  covered  by  any  lawful 
filing  duly  of  record  in  the  proper  United  States  land  office,  or  upon  which  any  valid 
settlement  ha.s  been  made  pursuant  to  law,  and  the  statutory  period  within  which 
to  make  entry  or  filing  has  not  expired. 

Smith,  in  order  to  show  that  he  comes  within  said  exception,  filed 
with  his  application  his  affidavit  alleging-  that  he  made  actual  settle- 
ment and  established  residence  on  the  land  in  August,  1875,  and  has 
resided  there  ever  since,  and  that  he  has  placed  thereon  a])out  eight 
hundred  dollars'  worth  of  improvements. 

The  statutory'  i)criod  within  which  to  file  his  claim  of  record  had 
not  expired  at  the  time  of  the  issuance  of  the  President's  proclama- 
tion, because  at  that  time  the  tow  nship  plat  of  survey  had  not  been 
filed,  and  he  was  entitled  to  the  full  period  of  three  months  after  the 
filing  of  the  plat  of  survey  in  the  local  office  within  which  to  make  his 
entry.  But  the  plat  was  filed  on  April  10,  1900,  and  he  failed  to  file 
his  application  for  the  entrj^  until  December  13, 1900,  more  than  seven 
months  after  the  filing  of  the  plat,  so  that  it  can  not  be  said  that  he 
comes  within  the  exception  mentioned  in  the  executiv^e  order. 

It  is  insisted,  however,  that  by  the  act  of  March  3,  1899  (30  Stat, 
1095),  he  is  entitled  to  make  the  entr}-  regardless  of  whether  he  tiled 
his  application  during  the  statutory  period  of  three  months  after  the 
filing  of  the  plat  or  not. 

The  act  in  question  provides — 

That  any  person  who  made  actual  bona  fide  settlement  and  improvement,  and 
establinheil  re,«idence  thereon  in  good  faith  for  the  puri)Ohie  of  acquiring  a  home,  upou 
lands  more  valuable  for  agriculture  than  for  any  other  purpose,  within  the  bound- 
aries of  the  Black  Hills  Forest  Reservation,  in  the  State  of  South  Dakota,  prior  to 
September  19, 1898,  may  enter,  under  the  provisions  of  the  homestead  law,  the  lands 
embracing  his  or  her  improvements,  not  to  exceoil  one  hundred  and  sixty  acres;  and 
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if  the  lands  are  so  situate<l  that  the  entry  of  a  legal  eubdivision,  aeconling  to  exiting 
law,  will  not  embrace  the  improvementH  of  such  pettier  or  claimant,  he  or  slie  may 
make  application  to  the  Surveyor  General  of  the  State  of  South  Dakota  to  have  said 
tract  purveyed,  at  the  expense  of  the  claimant,  by  metes  and  lx)unds,  and  a  plat 
made  of  the  same  and  filed  in  the  Incal  land  office,  showing  the  land  embraced  in 
his  original  settlement  which  he  desires  to  enter,  not  to  exceed  one  hundred  and 
i^ixty  acres,  and  thereupon  he  shall  \)e  allowed  to  enter  said  land  as  ])er  said  ])lat  and 
survey  as  a  homestead. 

It  wa8  not  the  purpose  of  this  statute  to  abrogate  and  annul  that 
portion  of  the  executive  order  which  prescribed  the  conditions  upon 
which  lands  within  the  boundaries  of  the  reservation  might  be  excepted 
from  the  operations  of  the  order,  but  mereh'  to  provide  that  entries 
might  be  made  so  as  to  include  the  improvements  of  settlers  regardless 
of  legal  subdivisions  of  the  land;  but  such  entries  must  be  made 
*^  under  the  provisions  of  the  homestead  law/' 

One  of  the  provisions  of  the  homestead  law  is  that  a  settler  on  the 
public  land  must  iSle  his  claim  within  three  months  after  making  his 
settlement,  or,  if  the  land  be  unsurve3'ed  at  the  time  of  his  settlement, 
then  in  three  months  after  the  filing  in  the  local  office  of  the  township 
plat  of  survey  (21  Stat.,  140),  and  the  failure  of  the  settler  to  observe 
and  comply  with  that  provision  is  fatal  to  his  claim  in  the  presence  of 
an  adverse  claim. 

In  this  case  there  is  no  individual  adverse  claimant,  but  the  govern- 
ment, by  its  Chief  Executive,  has  claimed  all  the  Innd  within  the 
boundaries  of  said  reservation  for  a  specific  purpose,  excepting  only 
the  lands  coming  within  the  above  category;  and  the  executive  order, 
reserving  the  land  for  a  specific  public  purpose,  must  be  held  to  be  at 
least  as  eflFective  upon  the  claims  of  settlers  as  would  be  the  adverse 
claim  of  one  who  wished  the  land  for  his  own  use. 

Smith,  having  failed  to  file  his  claim  within  the  statutory  period  so 
as  to  come  within  the  exception  fixed  by  the  executive  order,  and  not 
having  complied  with  that  provision  of  the  homestead  law%  is  not  now 
entitled  to  make  said  entry. 

Your  said  decision  is  therefore  affirmed,  and  the  application  is 
rejected. 


MINIXG  CLAIM— ^\JPPL.ICATIOX-PRACTICE . 

Fox  V.  Mutual  Mining  and  Milling  Co. 

A  tract  of  land  included  in  a  pending  application  for  patent  to  a  mining  claim  can  not 
properly  be  included  in  the  subsequent  application  of  another  iwirty. 

Where  an  application  for  patent  to  a  mining  (;laim  'm  abandoned  as  to  a  tract  of  land 
included  therein,  or  rights  thereto  obtained  by  earlier  proceedings  under  the 
application  have  been  waived  by  delay  to  duly  i)r()secute  the  same  to  completion, 
the  application  should,  as  to  such  tract,  be  rejected. 

Acting   Secretary  Ryan   to  the    Comnussifmtr  of  the    GeiieraJ  Lund 
(S.  V.  P.)  Office,  Amjmt  J,  IDOL  (E.  B.,  Jr.) 

It  appears  in  this  case  that  the  Mutual  Mining  and  Milling  Company 
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filed  application  May  -1,  1893,  for  patent  to  the  Mollie  Gibson  lode 
mining  claim,  survey  No.  8182,  Pueblo,  Colorado,  land  district,  and 
was  allowed  to  make  mineral  entry  No.  2278  therefor  December  28^ 
1899,  excluding  therefrom,  however,  with  certain  other  ground,  that 
embraced  in  the  Camilla  claim,  survey  No.  8077. 

March  10,  1900,  the  said  company  filed  a  petition  stating  that  a  cer- 
tain part  of  the  excluded  ground  embraced  in  the  Mollie  Gibson- 
Camilla  conflict  and  described  by  metes  and  bounds  in  such  petition, 
was  excluded  from  its  proceedings  for  patent  "'by  inadvertence  and 
error";  that  the  same  is  now  and  at  all  times  has  been  in  the  posses- 
sion and  occupanc\'  of  petitioner;  "and  that  it  intends  in  good  faith  to 
hold,  occupy,  possess  and  use  the  same  as  mining  premises  and  as  a  part 
and  parcel  of  the  said  Mollie  Gibson  lode":  Wherefore  it  was  prayed 
"that  all  proceedings  referring  to  the  issuing  of  patent,  pursuant  to 
said  final  entry  of  j^our  petitioner  for  said  Mollie  Gibson  lode,  may  be 
stayed  and  held  in  abcA'ance  and  that  meantime  your  petitioner  may  ])e 
authorized,  directed  and  empowered  to  make  supplemental  application 
for  the  said  parcel  of  ground  so  excluded  by  mistake  and  excusable 
neglect."  This  petition  was  considered  in  the  decision  of  your  office 
dated  June  20,  1900,  wherein  it  was  said: 

An  examination  of  the  records  of  this  office  shows  that  said  described  tract  is 
within  the  said  Camilla  claim  and  almy  wnthin  the  Hobo  claim,  mineral  sur\'ey  No. 
8380.  The  Camilla  was  patented  August  1,  1894,  and  excluded  all  conflict  with  said 
Holx)  claim.  The  Hobo  was  patented  February  17,  1899,  exclusive  of  its  conflict 
with  the  Mollie  Gibson  claim. 

As  it  appears  that  the  above  claimant  company  has  acted  in  good  faith,  and  is 
entitled  to  the  tract  above  descril^ed,  it  will  be  allowed  60  days  from  receipt  of 
notice  within  which  to  file  supplemental  application  to  purchase,  describing  by 
metes  and  bounds  the  additional  tract  desired.  As  neither  the  Camilla  or  Hobo 
were  excluded  from  the  application  to  patent  and  the  published  notices,  it  will  not 
be  necessary  to  amend  said  application  or  to  repubUsh  same. 

Upon  receipt  of  the  amended  application  hereby  allowed  an  amended  survey  will 
be  ordered  to  describe  said  tract. 

The  company  having  filed,  July  19,  1900,  its  so-called  supplemental 

application  to  purchase  the  ground  described  in  its  petition,  the  .same 

was  considered  in  the  decision  of  your  office  dated  August  9,  1900, 

wherein  it  was  said: 

As  the  Camilla  was  excluded  from  the  published  notice  of  the  Mollie  Gibson  claim^ 
it  will  be  necessary  for  the  claimant  company  to  make  supplemental  publication  for 
said  tract  and  povst  the  notices  as  in  the  first  instance.  Upon  receipt  of  proof  of  said 
pu!)lication  and  posting  in  this  office,  an  amended  survey  will  be  required. 

March  25, 1901,  James  Fox,  as  owner  of  the  Zenda  lode  mining  claim^ 
surv^ey  No.  14460,  filed  his  protest  against  tl^e  allowance  of  the  said 
supplemental  application  to  i)urchase,  alleging  that  the  record  discloses 
that  the  applications  and  entries  for  the  said  Hobo,  Camilla,  and  Mollie 
Gibson  lode  mining  claims,  respectively,  excluded  and  waived  all  claim 
to  the  ground  connnon  to  the  location  and  survey  of  each  of  them,  and 
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that  such  ground  is  embraced  in  the  valid  and  subsisting  location  of 
the  Zenda  claim  for  which  application  for  patent  is  about  to  be  filed: 
Wherefore  he  protests  against  the  allowance  of  such  supplemental 
application  of  said  company  for  '' ground  which  has  never  been  pub- 
lished." 

By  decision  of  your  office  dated  March  30,  1901,  it  was  found  that 
the  tract  described  in  the  petition  of  said  compan}^  and  which  it  now 
seeks  to  have  included  in  its  said  entry  No.  2278  as  part  of  the  Mollie 
Oibson  claim,  is  a  tract  embraced  within  the  lines  of  survey  No.  8182, 
the  Mollie  Gibson,  of  survey  No.  8077,  the  Camilla,  and  of  survey  No. 
8380,  the  said  Hobo  ;•  but  that  it  was  excluded  from  the  patents  for  the 
Camilla  and  Hobo  claims,  dated  August  1,  1894,  and  February  17, 
1899,  respectively,  and,  so  far  as  shown  by  the  records  of  j'our  office, 
was  vacant  land;  and  that  it  was  embraced  in  the  application  and 
notices  for  the  Mollie  Gibson  claim;  and  it  was  therefore  held,  in 
-eflfect,  that  the  Mollie  Gibson  entry  might  be  amended  so  as  to  include  such 
ti-act  without  the  publication  and  posting  of  supplementtil  notice  as 
required  by  said  decision  of  August  9,  19(X);  and  the  said  protest  was 
at  the  same  time  dismissed.  From  said  decision  of  March  30,  1901, 
Fox  has  appealed  to  the  Department,  assigning  erroi's  of  fact  and  of 
law  therein. 

The  facts  appear  to  be  as  found  in  the  last  mentioned  decision  except 
as  to  the  said  tract  being  embraced  in  the  notices  of  the  Mollie  Gibson 
iipplication  for  patent.  Such  application  and  the  notice  thereof  posted 
on  the  claim  b}''  their  terms  embiTiced  that  tract  making  no  exclusion 
of  any  ground  whatever,  but  the  published  notice  and  that  posted  in 
the  local  office  excepted  and  excluded  "all  conflicts  with  ....  sur- 
ve3'  No.  8077,  Camilla  lode,''  which  was  covered  by  the  prior  applica- 
tion of  the  Camilla  claimants  and  the  notices  of  which  were  then 
running. 

The  surve}'^  of  the  Camilla,  as  also  the  application  for  patent  and 
the  notices  thereof  embraced  and  included  the  tract  in  question,  which 
was  therefore,  as  ground  covered  by  a  prior  application  and  notice, 
improperly  included  in  the  Mollie  Gibson  application  and  the  notice 
thereof  posted  on  the  claim,  and  properly  excluded  from  all  subse- 
quent proceedings  for  patent  to  the  Mollie  Gibson  claim.  That  it 
was  excluded  from  such  proceedings  is  expressly  admitted  by  the 
^•ompany's  said  petition,  the  object  of  which  was  to  secure  permission 
from  the  land  department  to  make  supplementiil  application  for  pat- 
ent to  the  tract  and  have  its  entrv,  as  theretofore  made,  remain  in 
temporary'  abeyance  with  a  view  to  amending  the  same  to  include  that 
tract  in  the  event  the  supplemental  proceedings  cencerning  the  same 
should  result  successf ullv. 

The  application  for  patent  to  the  Hobo  claim  was  not  filed  until 
November  9,  1895,  long  subsequent  to  the  tiling  of  the  Camilla  and 
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Mollie  Gibson  applications,  and  the  Hobo  application  and  the  notice^^ 
thereof  expressly  exclude  all  conflict  between  that  claim  and  ''  Survey 
No.  8182,"  the  iloUie  Gibson,  which  survey,  embra<?ing  and  including 
the  tract  described  in  the  said  petition,  the  same  was  duly  excluded 
from  all  the  proceedincrs  in  the  Hobo  claim,  including,  as"  already 
stated,  the  patent  therefor. 

For  reasons  not  necessary  to  recite,  the  conflict  then  existing- 
between  the  Camilla  claim  and  the  said  Hobo,  then  not  vet  surveved, 
embracing  the  tmct  here  in  question,  was  expressly  excepted  and 
excluded  from  the  Camilla  entry  made  June  15,  1893,  and  so,  as 
stated,  was  not  included  in  the  patent  to  that  claim.  The  ti-act  does 
not  therefore  appear  ever  to  have  been  properly  embraced  in  any 
application  except  that  of  the  Camilla  claimants,  and  they  having 
either  abandoned  their  application  as  to  that  tract,  or  by  the  long 
dela}"  waived  all  rights  thereto  obtained  by  the  earlier  proceedings 
under  the  application,  the  same  should  be  and  hereb}^  is,  as  to  such 
tract,  rejected. 

This  leaves  the  tract  free  from  any  application  for  patent  and  sub- 
ject to  application  therefor  b}^  any  proper  party. 

All  the  proceedings  by  your  oflSce  upon  the  said  petition  are  hereby 
vacated  and  held  for  naught,  and  you  will  in  due  course  take  up  and 
consider,  de  noro^  the  said  petition. 

You  will  give  due  notice  hereof  to  the  Camilla  claimants  as  well  as 
to  the  said  company. 

regulations  concerning  opening  of  tvichita  and  kiowa, 

comanche  and  apache  ceded  lands. 

Regulations. 

Acting  Sf'cretai^y  Ryan  to  W,  A,  JRlchanh^  Assistant  Cormnimioner  of 
the  General  Land  Ojfice^  El  Reno^  Oldahonia  Territory^  August  J, 
1901. 

The  following  regulations  are  hereby  prcvscribed  for  the  purpose  of 
carrying  into  full  eflPect  the  opening  of  the  ceded  Wichita  and  Kiowa, 
Comanche  and  Apache  lands  provided  for  in  President's  proclamation 
of  Julv  fourth,  last: 

First,  Applications  either  to  tile  soldiers'  declaratory  statement  or 
make  homestead  entry  of  these  ceded  lands  must,  on  presentation,  in 
accordance  with  proclamation  opening  said  lands  to  entry  and  settle- 
ment, bo  accepted  or  rejected,  but  local  oflBcers  may,  in  their  discre- 
tion, permit  amendment  of  a  defective  application  during  the  day  only 
on  which  same  is  presented. 

St^cond.  No  appeal  to  General  LandOflice  will  be  allowed  or  consid- 
ered unless  taken  w^ithin  one  day,  Sundays  excepted,  after  the  rejec- 
tion of  the  application. 
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ThhxL  After  presentation  of  an  application  and  until  same  is  finally 
disposed  of,  eitlier  by  failure  to  appeal  or  until  notice  of  decision  by 
Secretary  of  the  Interior  where  an  appeal  is  taken,  lands  covered 
thereb}'  shall  be  reserved  from  other  disposition. 

Fourth,  Where  an  appeal  is  taken  the  papers  will  be  immediately 
forAvarded  to  the  General  Land  Office,  where  they  will  })e  at  once 
caref ulh'  examined  and  forwarded  to  the  Secretaiy  of  the  Interior 
with  appropriate  recommendation,  when  the  matter  will  be  promptly 
decided  and  closed. 

Fifth.  These  regulations  will  supersede,  during  the  sixty  days  from 
the  opening  of  these  ceded  lands,  any  nile  of  practice  or  other  regula- 
tion governing  the  dispo-^ition  of  applications  with  which  they  may  be 
in  conflict,  and  will  apply  to  all  appeals  taken  from  the  action  of  the 
local  officers  during  said  period  of  sixty  days. 

Sixth.  The  purpose  of  these  regulations  is  to  provide  an  adequate 
and  speedy  method  of  correcting  any  material  errors  in  local  offices, 
and  at  the  same  time  to  discourage  groundless  appeals  and  put  it  out 
of  the  power  of  a  disappointed  applicant  to  indefinitely  tie  up  the  land 
or  force  another  to  pay  him  to  withdraw  his  appeal. 

Give  all  possible  publicity,  through  the  press  and  otherwise,  to  these 
regulations. 


AMEXDMENT  OF  REGULATIONS  OF  AUGUST  5,  1901,  CONCERNING 
OPENING  OF  WICHITA  AND  KIOWA,  COMANCHE  ^VND  APACHE  CEDED 
LANDS. 

Regl^lations. 

Acting  Secretary  Ryan  to  W.  A.  Richards.  Assistant  Commissioner  of 
the  General  Land  Office^  El  Reno^  Ohlahoma  Territory^  August  6\ 
1901. 

Referring  to  telegraphic  regulations  of  yesterday,  you  will  substi- 
tute the  following  in  lieu  of  paragraph  three  thereof: 

After  rejection  of  an  application,  whether  an  appeal  be  taken  or  not, 
the  land  will  continue  to  be  subject  to  entr}^  as  before,  excepting  that 
any  subsequent  applicant  for  the  same  land  must  be  informed  of  the 
prior  rejected  application  and  that  the  subsequent  application,  if 
allowed,  will  be  subject  to  the  disposition  of  the  prior  application  upon 
the  api^eal,  if  any  is  taken  from  the  rejection  thereof,  this  fact  must 
be  noted  upon  the  receipt  or  certificate  issued  upon  the  allowance  of 
the  subsequent  application. 
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mining  cxaim-pl.acer-8urvey. 
;Mary  Darling  Placer  Claim. 

The  general  law  governing  the  sur\'ey  and  Buhdivision  of  the  public  lands  makes  the 
same  and  the  quantity  of  laud  as  stated  therein,  when  duly  returned  and  approve<l 
conclusive  for  the  purpose  of  the  disposal  of  the  lands;  and  the  returns  of  the 
surveyor-general  in  suneys  of  mining  claims  made  under  the  mining  laws  are 
to  be  taken,  likewise,  as  conclusive,  as  to  the  quantity  of  the  lands  embraced  in 
such*  claims. 

Where  the  certificate  of  entry  of  a  placer  mining  claim  describes  the  land  in  terms 
of  the  general  public  survey  and  the  surveys  of  the  excluded  mining  claims^ 
such  description  is  sufficiently  accurate  therein,  and  said  surveys,  taken  together, 
furnish  the  necessary  data  for  the  computation  of  the  area  of  the  land  and  for 
the  preparation  of  an  accurate  description  to  be  incorporated  in  the  patent. 

Departmental  decision  in  the  case  of  Albert  B.  Knight  el  (d,,30  L.  D.,  227, overruled. 

Acihig  Secretary  Ryan  to  the  Coinmmlonei'  of  the  General  Land  Office^ 
(S.  V.  P.)  August  8,  1901.  (E.  B.,  Jr.) 

It  appears  in  this  case  that  Alonzo  Frizzell  made  minei-al  entry  No, 
2504,  October  2, 1900,  for  the  Mary  Darling  placer  mining  claim, 
Pueblo,  Colorado,  land  district,  describing  the  same  in  the  final  cer- 
tificate as  the  W.i  of  the  NE.i,  the  W.i  of  the  SE.i  of  the  NE.i,  and 
the  W.i  of  the  E.^  of  the  SE.i  of  the  NE.i  of  Sec.  35,  T.  14  S.,  R.  70 
W.,  Sixth  P.  M.,  but  ''ea*j?ressly  excepting  and  excluding  ...  all 
that  portion  of  the  ground  embraced  in  mining  claims  or  surv^eys  des- 
ignated as  Lots  No.  12646,  Granite  Mountain,  and  13745,  Bluff  lodes, 
.  .  .  said  placer  claims,  as  entered,  embiucing  94.445  acres."  Of 
the  above  lode  claims  patent  issued  for  the  latter  March  1,  1901,  upon 
mineral  entr^^  No.  2480,  and  the  former  is  embraced  in  mineral  entry 
No.  2606,  which  was  approved  for  patenting  June  26,  1901. 

As  shown  In^  the  public  survey  of  said  section  35,  approved  January 
23,  1878,  which  is  the  only  oflicial  survey  thereof,  the  NE.i  of  the 
section,  in  which  quarter  the  Marj^  Darling  placer  as  entered  is 
situated,  is  a  regular  quarter  section  containing  one  hundred  and  sixty 
acres.  By  reason  of  the  approved  surveys  of  the  said  lode  claims  that 
part  of  the  quarter  section  containing  the  Mary  Darling  placer  is 
divided,  as  shown  by  a  segregjition  diagram  prepared  in  the  office  of 
the  surveyor-general  and  certified  by  that  officer  to  be  correct  under 
date  March  14,  1901,  into  two  parts,  and,  as  also  shown  by  such  dia- 
gram, the  larger  of  these  parts  is  penetrated  by  another  lode  mining 
claim  known  as  the  Agnes,  survey  No.  11624.  Apparently,  however, 
no  application  has  been  made  for  patent  to  the  last  named  claim,  and 
the  conflict  between  the  same  and  the  Mary  Darling  placer  has,  upon 
the  record  before  the  Department,  been  properly  embraced  in  the  entry 
for  the  latter. 

According  to  the  said  diagram  the  said  section  35  and  the  NE.i 
thereof — instead  of  being  squares  containing  six  hundred  and  fortj^ 
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and  one  hundred  and  nixty  acres,  respective!}',  an  oflScially  surveyed 
and  platted — are  represented  as  being  quite  irregular  in  form  and 
acreage,  and  to  contain,  respectively,  an  excess  over  the  regular  acre- 
age. The  NW.i  of  the  NE.i  is  described  in  the  said  diagram  as  lot  2 
and  represented  to  contain  an  area  of  44.53  acres,  after  deducting 
therefrom  several  acres  embiuced  in  said  survev  No.  11624;  the  SW.i 
of  the  NE.  J  is  described,  likewise,  as  lots  7  and  8  and  represented  to 
contain  36.15  acres  exclusive  of  nearlv  the  whole  of  the  said  (Tranite 
Mountain  claim;  and  the  SE.i  of  the  NE.i  a^  lots  9  and  20,  containing 
25.22  acres  exclusive  of  the  E.i  of  the  E.i  thereof,  and  the  conflict 
with  the  said  Bluff  claim  comprising  alwut  half  the  area  of  that  claim. 

Considering  the  situation  disclosed  by  the  record,  your  office,  by 
decision  of  May  9, 1901,  required  the  claimant,  within  sixty  days  from 
notice,  to  apply  to  the  surveyor-general  for  a  survey  of  the  Mary 
Darling  claim,  on  thjp  ground  that  the  land  embmced  therein  *'con- 
.sistii  of  irregular  tracts  in  said  section,  and  the  same  are  not  capable 
of  description  in  a  patent  with  such  mathematical  accuracy  as  should 
be  contained  in  such  an  instrument,''  citing  the  case  of  Hohnes  Placer 
(26  L.  D.,  650).  The  claimant  thereupon,  pointing  out  the  inapplica- 
bility of  the  Holmes  Placer  case  to  this  case,  requested  that  the 
description  of  the  land  be  changed  in  the  final  certificate  to  conform 
to  that  given  in  the  segregation  diagram  and  that  patent  issue  thereon 
accordingly.  The  re(|uest  was  denied  by  decision  of  your  office,  dated 
July  3,  1901,  and  the  requirement  of  the  previous  decision  was  adhered 
to.     From  these  decisions  claimant  has  appealed  to  the  Department. 

Your  office  properly  declined  to  change  the  description  in  the  said 
final  certificate  to  conform  to  the  description  of  the  land  as  given  in 
the  said  segregation  diagram.  Such  diagmm  and  the  lottings  of  the 
land  shown  thereon  are  not  made  from  an  official  survev  of  the  lotted 
land,  but  are  apparently  based  upon  data  reported  in,  or  in  connection 
with,  the  surveys  of  mining  claims  by  deputy  mineral  surveyors.  As 
was  verv  pertinently  said  in  the  said  decision  of  your  office,  dated 
July3,*1901— 

The  danger  of  accepting  such  a  giegregation  diagram  ae  the  basia  for  the  issuance 
of  patent  on  the  Mary  Darling  placer,  finds  an  illustration  in  the  segregation  diagram 
itself  when  it  is  compared  with  another  purported  segregation  survey  diagram  of  the 
same  section,  which  was  certified  by  the  Surveyor-General  on  January  15,  1901,  and 
which  came  to  this  office,  with  his  letter  of  the  same  date.  Said  la»st  mentione<l  seg- 
regation survey,  while  dividing  the  XF^.  J  of  See.  35  into  the  same  numl)ered  lota  as 
that  of  the  segregation  of  March  14,  1901  (and  exi'ept  as  to  lot  1,  for  the  same  rea- 
sons), gives  the  area  of  lot  2  as  43.96  acres,  of  lot  7  as  9.67  acres,  of  lot  8  as  26.90 
acres,  of  lot  9  as  25.27  acres,  and  of  lot  20  as  1.82  acres,  each  of  said  lots  so  shown  on 
the  one  diagram  it  will  be  seen  differing  in  area  from  that  shown  on  the  other,  yet 
each  of  the  said  diagrams  is  certified  to  be  correct  by  the  Survey or-(ieneral. 

The  confusion  and  conflicts  certain  to  arise  as  to  the  loci  of  lands  if 
patents  should  issue  thereto  from  time  to  time  describing 'the  diflfei-ent 
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tracts,  some  according  to  data  taken  from  one  such  diagram  and  some 
according  to  data  taken  from  another,  need  not  be  dwelt  upon. 

The  hind  as  already  stated  was  surveyed  in  187S,  and  the  said  NE-i 
was  returned  b}'  the  surveyor-general  as  containing  one  hundred  and 
sixty  acres  and  each  quarter  thereof  as  containing  forty  acres?,  and 
there  has  bec^n  no  other  official  survey  thereof,  except  as  to  the  pi>r- 
tions  embraced  in  surveyed  mining  claims.  The  general  law  governing 
the  survey  and  subdivisions  of  the  pu})lic  lands  makes  the  same  and 
the  quantity  of  land  as  stated  therein,  when  duly  returned  and  ap- 
proved, conclusive  for  the  purposes  of  the  disposal  of  the  lands.  See 
sections  2395  and  281)6,  Revised  Statutes:  and  Mason  r.  Cromwell,  26 
L.  D.,  809,  871.  The  mining  laws  make  special  provision  for  the  sur- 
ve}'  of  lode  mining  claims,  and  for  placer  claims  not  on  surveyed  lands 
or  which  cannot  be  conformed  to  legal  subdivisions,  and  the  return  of 
the  surveyor -general  as  to  the  quantity  of  land  embraced  therein  is  to 
be  taken,  likewise,  as  conclusive  (sections  2325,  2827,  2329,  2830,  and 
2381,  Revised  Statutes).  The  said  placer  claim  appearing  to  have 
been  duly  located  in  March,  1900,  according  to  the  proper  legal  sub- 
divisions of  the  land  as  surveyed  in  1S7S  under  the  general  law,  such 
survev  and  the  surveys  of  the  Granite  Mountain  and  Blutf  lode  claims 
are  therefore  to  be  taken  together  and  to  be  followed  in  determining 
both  the  proper  description  and  the  acreage  of  the  land  embi-aced  in 
Frizzeirs  entry.  No  part  of  survey  No.  11624,  the  Agnes  claim,  being 
excluded  from  Frizzell's  proceedings  for  patent,  it  is  not  necessary 
to  consider  that  survev. 

It  is  true  the  plab^  and  field  notes  of  the  surveys  of  the  Granite 
Mountain  and  Bluff  lode  claims  on  tile  in  vour  office  were  made  for 
private  parti(\s  other  than  the  Mary  Darling  claimant,  and  are  tiled 
there  as  parts  of  the  record  in  those  cases,  respectively.  They  are 
none  the  less  official  in  character,  how^ever,  because  so  made  and  tiled, 
and  are  now  pai't  of  the  permanent  official  records  of  your  office,  and 
proper  to  be  resorted  to  upon  any  question  whereon  they  have  bearing 
arising  in  any  case  before  the  land  department. 

The  description  of  the  laiid  embraced  in  Frizzell-s  entr^' ,  as  herein 
first  above  given  from  the  final  certificate,  being  expressed  in  terms  of 
the  general  public  survey  and  the  surveys  of  the  excluded  mining 
claims,  it  is  believed  that  such  description  is  sufficiently  accurate 
therein:  and  that  said  surveys,  taken  together,  furnish  all  the  data 
nec(\ssary  to  enable  your  office  to  correctly  compute  the  area  of  the 
land,  and  also  to  prepare  tlieref  rom  an  accurate  description  of  the  land 
to  be  incorporated  in  a  patent. 

The  said  decisions  of  your  office  are  modified  accordingly;  and  so 
much  of  the  decision  of  the  Department  in  case  of  Albert  B.  Knight 
ef  a/.  (30  L.  D-,  227)  as  is  in  conflict  with  the  view  herein  expressed  is 
hereby  overruled. 
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REGULATIONS  OF  AUGUST  5,  1901,  CONCERNING  OPENING  OF  WICHITA 
AND  KIOWA,  COMAXC'HE  AND  APACHE  CEDED  LANDS,  AMENDED. 

■ 

Regulations. 

Acthuj  Secretary  Ryan  to  W.  A,  Richarda^  Asf<!Mtant  (ommi^sioner 
of  the  General  Land  Offia\  El  Reno^  OMahoina  Te7^r!tory^  Au(/ui<t 
U,  1901. 

Referring  to  telegraphic  regulations  of  the  fifth  instant,  the  follow- 
ing additional  rule  is  prescribed,  the  same  to  be  numbered  four  and  a 
half: 

Applications  to  contest  entries  allowed  for  these  lands  filed  during 
the  sixty  days  from  date  of  opening  will  also  be  immediately  for- 
warded to  the  General  Land  Oflice,  where  they  will  be  at  once  care- 
fully examined  and  forwarded  to  the  Secretary  of  the  Interior  A\ith 
proper  recommendation  when  the  matter  will  be  promptly  decided. 


PRACTICE— CONTINUANCE— DEPOSITIONS— INTERROGATORIES. 

Westervelt  r,  Johnson. 

It  is  not  eBHential  that  the  interrogatories  required  by  Rule  24  of  Practice  be  filed 
with  an  application  for  continuance  and  order  to  t^ke  dei>osition.M,  made  under 
Rule  21;  it  is  suflficient  that  the  interrogatories  be  prepared  with  reasonable 
diligence. 

•  

A.ct!ng  Secretary  Ryan    to  the   Commlmloner  of  the   General  Land 
(S.  V.'  P.)  O^re,  Aagmt  U,  1901.  (J.  R.  Vs.) 

Caroline  E.  Johnson  appealed  from  your  office  decision  of  Januaiy 
17,  1901,  holding  for  cancellation  her  homestead  entry  made  April  12, 
1898,  for  the  SW.  i  of  Sec.  28,  T.  133  N.,  R.  52  W.,  P^argo,  North 
Dakota. 

October  21,  1899,  Elbert  Westeryelt  initiated  contest  against  the 
entry,  alleging  failure  to  establish  residence  or  to  build  on  said  tract, 
and  abandonment  for  more  than  six  months  prior  thereto,  not  due  to 
military  or  nayal  seryice  for  the  United  Stat(\s. 

Noyember  3,  notice  was  personally  seryed  on  the  entrywoman,  in 
Richland  county.  North  Dakota,  for  hearing  December  11,  181M).  On 
that  day  plaintiff  appeared  with  his  witnesses  and  defendant  by  attor- 
ney, who  filed  affidayits  of  defendant  and  others  for  a  continuance  for 
thiity  days  because  of  sickness  of  material  witnesses  whose  attendance 
could  not  then  be  obtained,  and  the  hearing  was  continued  to  January 
15,  19(K). 

January  15,  1900,  plaintiff  with  witnesses  and  counsel  attended, 
defendant  appeared  by  counsel  and  asked  a  continuance  for  sixty  da3\^, 
upon  the  affidavit  of  counsel  and  her  two  sons  that  she  had  long  been 
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in  ill  health,  and,  December,  1899,  was  obliged  to  go  to  Belleville, 
Ohio,  to  a  .specialist  for  treatment,  intending  to  return  for  the  hearing. 
January  4, 1 900,  counsel  wrote  her  to  send  the  affidavit  of  her  physician, 
if  unable  to  return,  but  his  letter  was  returned  unclaimed,  and  he 
learned  too  late  to  comnumicate  before  the  hearing  that  she  had  l>ecome 
more  afflicted  and  had  gone  to  her  son's  home  in  Kansas  City,  Missouri. 
Since  coming  to  Fargo  he  had  learned  that  her  sickness  becoming  more 
aggravated  she  had  gone  to  her  son's  home  at  Mansfield,  Texas:  that 
he  could  not  safely  go  to  trial  in  her  absence,  and  if  the  hearing  were 
continued  sixty  days  he  believed  it  possible  to  procure  her  attendance. 
If  present  she  would  testif}"  that: 

81ie  in  good  faith  entabliphed  her  residence  upon  the  tract  herein  involveii,  and  that 
she  never  abandoned  the  said  tract  since  the  date  of  establishing  her  residence,  and 
that  she  has  made  valuable  improvements  upon  the  tract;  that  her  absence  was  not 
due  to  her  act,  procurement,  or  consent,  but  entirely  to  her  physical  condition. 

The  motion  was  overruled,  and  contestee  moved  for  a  sixtv  davs' 
continuance  and  order  to  take  deposition  of  the  contestee  under  Rule 
21  of  Pmctice,  which  was  denied;  counsel  excepted,  and  the  trial 
proceeded.  This  ruling  was  assigned  for  error  on  appeal  to  your 
office  and  is  so  assigned  on  appeal  to  the  Department.  Your  office 
decision  appears  to  hold  that  such  motion  was  properly  overruled,  on 
the  ground  that  '^no  interrogatories  were  served  or  filed  with  the 
application."  This  is  assigned  for  error  by  counsel,  who  insist  that 
Rule  24  for  filing  interrogatories  does  not  apply  ''as  a  condition  sine 
<jwi  n<m  ■'  to  motions  for  continuance  under  Rule  21,  and  that  mere 
faihire  to  file  interrogatories  with  the  motion  does  not  justify  denial 
of  a  motion  for  continuance  under  that  rule.  In  this  respect,  in  opinion 
of  the  Department,  counsel's  contention  is  correct. 

Rule  21  is  intended  as  a  restriction  upon  repeated  applications  for 
continuance  on  the  ground  of  absence  of  material  witnesses,  as  an 
evidence  of  good  faith,  and  to  compel  the  taking  of  testimony  b^" 
deposition,  if,  after  one  adjournment,  a  witness  -is  absent.  Such 
absence  is  often  a  surprise  to  the  party  and  counsel.  It  is  too  severe 
a  rule  to  require  counsel  after  one  continuance  to  be  prepared  with 
interrogatories  for  taking  depositions  of  every  intended  witness,  so  as 
to  comply  with  Rule  24,  for  the  emergency  liable  to  arise  by  absence 
of  a  material  witness.  If  the  application  is  meritorious  under  Rule 
21,  the  filing  of  interrogatories  cannot  be  held  an  essential  condition. 
It  is  sufficient  that  interrogatories,  in  such  case,  be  prepared  with 
reasonable  diligence  and  the  taking  out  of  commisvsion  to  take  depo- 
sitions under  Rules  23  and  24  be  thereafter  proceeded  with. 

The  local  officers  appear  to  have  denied  the  application  upon  its 
merits,  and  not  on  the  ground  that  interrogatories  were  not  filed. 
The  application  was  without  merit.  It  did  not  negative  lack  of  other 
known  witnesses  by  whom  the  same  facts  could  be  proved,  nor  that 
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the  application  was  not  for  delay  merely;  nor  did  it  state  facts  to 
which  contestee  would  testify,  but  mere  conclusions.  It  was  therefore 
properly  denied  on  its  merits. 

Contestee's  two  married  daughters  lived  near  to  the  land  and  her 
two  sons  on  a  farm  owned  bv  her  at  a  few  miles  distance.  The  facts 
on  which  she  bases  her  claim  of  residence  were  fully  proven  by  wit- 
nesses produced  in  her  behalf.  She  had  been  on  the  tract  about  a 
week  in  June,  also  September  5th  and  6th,  and  one  night  November  2, 
1898,  two  nights  June  [2  and]  8,  and  briefly  September,  1899.  Except 
these  visits,  there  is  no  evidence  of  her  being  there.  She  resided 
with  her  children,  and  most  of  the  time  upon  her  own  farm  carried  on 
by  her  sons.  There  was  a  barn  on  her  claim,  and  against  the  side  of 
it  wai*  a  lean-to  or  shanty,  not  habitable  except  in  moderate  weather. 
The  finding  of  the  local  oflice  and  decision  of  your  office  that  defend- 
ant had  never  established  residence  on  her  claim  is  the  onlv  conclusion 
that  could  be  sustained  upon  the  evidence.  The  evidence  upon  her 
claim  of  physical  inability  to  live  on  the  land  is  insufficient  to  excuse 
her  failure  to  establish  residence. 

Your  office  decision  as  to  the  merits  is  affirmed. 


MINING  CLAIM— EXPENDITURE. 

Cleveland  et  al.  r.  Eureka  No.   1  Gold  Mining  and  Milling 

Co. 

Questions  as  to  the  making  of  annual  expenditure  upon  mining  claims  and  as  to 
relocations  alleged  to  have  l)een  made  by  reason  of  failure  to  make  such  exi)end- 
iture  or  to  duly  resume  work,  are  not  for  determination  by  the  land  depart- 
ment but  by  the  courts. 

Where  an  applicant,  after  the  close  of  the  perio<i  of  publication  of  notice,  delays 
making  entry  until  l)eyond  the  end  of  the  calendar  year,  his  laches,  in  the  pres- 
ence of  the  alleged  relocation  of  the  claim,  are  fatal  to  the  entry. 

Arting  Secretary  Ryan  t(t  the  Coir:)nLsHHniev  of  the  (ieiiei'al  Laud  Offir(\ 
(S.  V.  P.)  AHijxiHt  U,  1901.  '  (E.  B.\jr.) 

February  17, 1900,  the  Eureka  No.  1  Gold  Mining  and  Milling  Com- 
pany tiled  its  application  for  patent  (No.  110,  Colville  Series)  to  the 
Eureka  lode  mining  claim,  survey  No.  503,  Spokane  Falls,  Washington, 
land  district.  No  adverse  claim  was  filed  during  the  period  of  publi- 
cation of  notice  of  the  application,  which  period  expired  April  :i4r^ 
1900.  January  3,  1901,  the  company  made  mineral  entry  No.  109  for 
the  claim. 

January  4,  1901,  E.  R.  Cleveland  filed  in  the  local  office  a  "'protest 
and  adverse  claim'"  against  the  issue  of  patent  to  said  company  for 
said  claim,  alleging  that  the  company  had  failed  to  perform  the  annual 
assessment  work  thereon  for  the  vear  1900,  and  that  on  the  first  davof 
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January,  1901,  the  ground  being  then  vacant  and  abandoned,  he  had 
relocated  it  as  the  Gold  Eagle  lode  claim  and  was  in  actual  possession 
thereof  and  working  the  same.  Such  protest  and  adverse  claim  was 
rejected  l)v  the  register  the  same  day  '"for  the  reainon  that  it  was  not 
offered  within  the  sixty  da3's  period  of  puliliaition  of  notice  of  appli- 
cation for  patent  of  the  Eureka  lode;''  and  therefrom  said  Cleveland 
appealed  to  vour  office. 

January  81,  VM)1,  E.  D.  Carpenter  likewise  filed  a  protest  in  behalf 
of  himself  and  others,  containing  allegations  similar  in  ever}'  respect  to 
those  made  hv  Cleveland,  except  that  on  said  first  dav  of  January  him- 
self  and  his  co-locators  had  relocated,  as  the  Hecla  lode  claim,  the 
ground  theretofore  embraced  in  the  said  Eureka  claim:  and  also  that 
said  companv  '^had  not  on  the  first  dav  of  Januarv  tiled  the  certificate 
of  the  surveyor  general  to  the  effect  that  $500  worth  of  work  had 
been  performed  or  development  done  upon  or  for  said  claim  .... 
as  required  by  law%  nor  at  all";  and  that  ''no  notice  wius  kept  posted 
upon  said  so-called  Eureka  lode  claim  during  the  period  of  publication 
of  notice  of  application  for  patent,  nor  for  any  time  to  exceed  ten  days 
of  said  period.''  Said  Carpenter  also  filed  a  duplicate  of  his  protest 
in  your  office,  February  H,  11)01.  The  allegations  of  Carpenter's  pro- 
test as  to  failure  of  said  company  to  perform  assessment  work  during 
1900,  as  to  failure  to  keep  notice  posted  on  the  claim  during  the  period 
of  publication,  and  as  to  failure  to  tile  a  certiticate  of  the  surveyor 
general  showing  expenditure  of  5^500  on  or  for  the  claim,  w^ere  cor- 
roborated V)v  the  affidavits  of  two  persons;  and  as  an  exhibit  in  sup- 
port of  protest  tiled  in  the  local  office  there  was  attached  thereto  a 
duly  certitied  copy  of  the  location  notice,  dated  January  1,  1901,  of 
the  Hecla  lode  daiUi. 

February  0,  1901,  J.  M.  Nelson,  alleging  himself  to  be  one  of  the 
locators  of  the  Hecla  claim,  also  tiled  a  corroborated  protest  against 
the  issuance  of  patent  to  said  company  for  the  P^ureka  claim,  contain- 
ing substantially  the  same  allegations  as  Carpenters  protest,  except 
as  to  the  matter  of  ^;)00  expenditure,  concerning  which  nothing  was 
said  therein. 

By  d(»cision  dated  March  80,  1901,  your  office  sustained  the  rejec- 
tion of  Cleveland's  adverse  claim,  and  considering  the  same  as  a  pro- 
test, together  with  the*  other  said  protests,  dismissed  them  all,  finding 
that  the  surv^eyor  gc^neraPs  certiticate  sho.wing  an  expenditure  of  $500 
in  labor  or  improvements  ui)on  the  Eureka  claim  had  })een  duly  filed 
Fe))ruary  IT,  1900,  and  that  notice  of  the  application  for  patent 
thereto  had  })een  duly  posted  on  the  claim  for  the  period  required  by 
the  statute;  and  holding  that  the  question  whether  annual  assessment 
work  for  the  Eureka  (*laim  had  been  duly  performed  for  the  year 
1900,  and  whether  the  ground  had  been  duly  relocated  as  alleged  in 
the  protests  of  CarpcMiter  and  Nelson  were  not  (juestions  for  the  land 
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department,  but  for  the  couils,  and  that  the  company's  delay  in  not 
.sooner  completing  its  application  and  making  entry  of  its  claim  did 
not  amount  to  laches.  From  said  dex'ision  protestants  Carpenter  and 
Nelson  have  appealed  to  the  Department. 

Your  office  properly  held  that  the  questions  herein  as  to  the  per- 
formance of  annual  expenditure  and  as  to  the  alleged  relocations  are 
not  for  determination  by  the  hind  department  but  by  the  courts  (Cain 
4^t  <iJ.  i\  Addenda  Minmg  Company,  on  review,  29  L.  D.,  62; 
P.  Wolenberg  et  aL.  Id.  302;  and  Barklage  d  al.  v,  Russell,  Id.  401). 
The  Department  cannot  concur,  however,  in  the  views  expressed  in 
the  decision  of  your  office  upon  the  question  of  laches  on  the  part 
of  the  applicant  for  patent.  The  provisions  of  the  mining  laws  rela- 
tive to  the  patenting  of  mining  claims,  as  construed  by  the  Depart- 
ment, contemplate  and  require  that  an  a[>plicant  for  patent  shall 
proceed  with  diligence  to  complete  his  application.  In  this  instance 
the  applicant,  apparently  of  his  own  volition,  delayed  making  entry 
for  a  period  of  more  than  eight  months  after  the  close  of  the  period 
of  publication  of  notice  and  until  beyond  the  end  of  the  calendar  year; 
and  the  Eureka  claim  ma}'  have  been,  as  alleged  by  the  protestants, 
open  to  relocation  and  have  been  relocated  by  them,  by  rejison  of  the 
failure  of  the  applicant  company  to  make  the  necessary  annual 
expenditure,  or  to  resume  work  thereon  after  such  failure  and  before 
such  alleged  relocation.  As  was  said  by  the  Department  in  the  case 
of  P.  Wolen})erg  tt  al.^  xupnK  page  805: 

The  a8HUiii])tion,  declared  in  Bection  2825  of  the  Revised  Statiitep,  that  no  adverse 
claim  exists  in  those  instances  where  no  adverse  claim  is  fiUnl  in  the  local  office 
during  the  j)erirKi  of  publication,  relates  to  the  time  of  the  expiration  of  the  period 
<if  publication  and  to  adverse  claims  which  mi^ht  have  been  made  known  at  the 
local  office  before  that  time.  It  has  nothing  to  do  with  adverse  claims  which  are 
initiated  subHe(|uent  to  that  time  and  which  could  not  therefore  have  been  made 
known  at  the  IcK'al  office  during  the  peri(Mi  of  publication.  The  statutory  declara- 
tion does  not  compel  any  assumption  in  this  instance  to  the  effect  that  no  adverse 
claim  intervened  between  the  earlier  proceedings  upon  the  application  for  patent, 
which  ende<l  February  3,  1897,  and  the  making  of  the  entry  on  Deceml)er  21,  1898. 
In  the  presence  of  the  claimed  relocation  of  the  Mascot  after  the  expiration  of  the 
jKTimi  of  publication,  the  appli(»ants  for  jwitent  are  not  in  a  position  to  a.sk  or  urge 
that  their  laches  or  delay  be  disrt»garded.     It  follows  that  the  entry  nuist  be  canceled. 

It  is  asserted  by  counsel  for  the  company  in  his  brief  in  answer  to 

protestants'  appeal  that: 

On  the  afterno<m  of  Deceml)er  31st,  1900,  defendant  company,  by  its  president  and 
attorney,  Jno.  I.  Melville,  appeared  at  the  local  land  office  in  SjM)kane  Falls, 
Wa.shington,  and  tendered  to  the  receiver  thereof  the  sum  of  ninety  dollars,  the 
amount  necessary  to  enter  said  Kureka  lode  claim.  That  in  conscipience  of  that 
day  l)eing  the  last  day  of  the  year,  and  the  time  of  day  late  in  the  afternoon, 
although  during  ordinary  business  hours,  defendant  company  did  not  at  that  instant, 
through  courtesy  and  in  consideration  of  the  fact  that  land  ofhce  otlicials  as  well 
as  other  persons  are  usually  busy  winding  up  the  year's  business  and  closing  lK)oks 
for  the  year  j)a8t,  insist  on  issuance  of  receiver's  receipt,  but  that  the  said  sum  of 
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ninety  dollars  was  voluntarily  left  by  said  defendant,  in  said  land  office,  with  the 
understanding  that  receiver's  receipt  therefor  would  issue  in  due  course  of  busineHs. 
Had  protestants  taken  even  reajionable  precaution  to  fully  advise  themselves  as  to 
the  status  of  the  application  and  entry,  they  could  undoubtedly  have  obtained  hill 
information  as  to  the  alx)ve  facts,  and  their  consequent  ineffectual  re-location  of  the 
said  lode  claim  on  January  1st,  1901. 

Counters  evident  pui^pose  in  making  the  above  statement  is  to  sug- 
gest that  there  was  such  a  tender  of  payment  December  31, 1900,  for 
the  land  embraced  in  the  Eureka  claim  as  to  have  entitled  the  company 
to  make  entry  thereof  on  that  day  and  that  it  was  the  duty  of  the  local 
oflScers  to  have  so  allowed  it,  and  therefore  the  entry  is  to  be  regarded 
in  law  as  made  on  that  day  instead  of  on  the  actual  date  of  the  eertiti- 
cate,  January  3,  1901. 

However  that  might  be  in  a  case  where  the  proofs  were  otherwise 
complete,  such  contention  cannot  be  sustained  herein  for  the  reason 
that  certain  necessary  proofs — the  proof  of  publication  of  notice,  proof 
of  continuous  posting  of  notice  on  the  claim,  and  the  abstract  of  title 
to  the  claim — had  not  been  tiled  at  the  time  of  the  alleged  tender,  and 
were  not  filed  until  January  3,  1901.  Entry  of  the  Eureka  claim 
could  not  therefore  have  been  allowed  prior  to  the  last  mentioned 
date. 

It  follows  from  what  has  been  said  that  the  applicant  did  not,  in  the 
face  of  the  alleged  relocatior>s,  use  due  diligence  in  the  prosecution  of 
its  application  for  patent.  The  said  protests  amount  to  the  assertion 
of  claims  adverse  to  that  of  the  applicant  and  arising  subsequent  to 
the  period  of  publication.  There  has  been,  therefore,  no  opportunity- 
for  the  assertion  of  such  claim  in  the  manner  provided  by  section  2326 
of  the  Revised  Stiitutes  for  adverse  claims  arising  prior  to  that  period. 
In  the  presence  of  protestant's  allegations  of  relocation  the  applicant 
for  patent  is  not  in  a  position  to  ask,  nor  the  Department  to  grant, 
that  its  laches  be  disregarded.     See  the  cases  cited  al)ove. 

The  entry  will  be  canceled.  The  claimant  will  be  at  liberty  to  renew 
its  proceedings  for  patent,  and  if  this  is  done  protestants  will  be 
afforded  an  opportunit}'  to  have  their  alleged  adverse  claims  deter- 
mined by  the  proper  tribunal.  It  is  not  necessary  to  consider  anj' 
other  question  in  the  case.  The  decision  of  your  oflSce  is  modified 
accordingly. 


INDIAN  LANDS— COMMISSIONS— ACT  OF  JANUARY  14,  1889. 

Instructions. 

All  moneys  accruing  from  the  disposal  of  agricultural  C^hippewa  lands  under  the 
provisions  of  the  acts  of  January  14,  1889,  and  January  2(),  1901,  either  for  excess 
acreage  or  on  commuted  entries,  should  lx»  deix)sited  to  the  cre<lit  of  the  Chippewa 
Indians. 
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The  r^fister  and  receiver  are  not  entitled  to  commissions  upon  such  moneys  either 
payable  therefrom  or  out  of  the  public  moneys  of  the  United  States;  but  under 
tlie  third  paragraph  of  section  2238  of  the  Revised  Statutes  they  are  entitled  to 
the  commissions  therein  ppecified  upon  the  price  of  the  land  embraced  in  entries, 
as  excess  acreage,  and  land  involved  in  commuted  entries,  the  same  to  be  paid 
by  the  entrymen. 

Acthuf  Secretary  Ryan  to  the  CoinriuMHumerofthe  General  Land  Ofi-ce^ 
(S.  V."  P.)  Augmt  17,  1901.  (J.  H.  F.> 

The  Department  is  in  receipt  of  your  office  letter  of  Jul}'  30,  1901, 
requesting  instructions  as  to  whether  monej  s  received  at  the  Crookston 
local  land  office,  in  payment  of  certain  agricultunil  Chippewa  Indian 
lands  ill  the  State  of  Minnesota,  upon  which  homestead  entries  had 
been  made  under  act  of  Januarj'  14, 18S9  (25  Stat.,  044),  and  thereafter 
commuted  in  pursuance  of  the  provisions  of  the  act  of  January  26, 
1901  (31  Stat.,  740),  together  with  moneys  received  in  payment  of  the 
excess  acreage  embi'aced  in  certain  of  said  entries,  should  be  deposited 
to  the  credit  of  the  Chippewa  Indians  or  to  the  credit  of  the  United 
States  as  public  moneys,  and  also  whether  the  register  and  receiver 
are  entitled  to  commissions  on  such  commutation  and  excess  monevs, 
and,  if  so,  from  what  moneys  such  commissions  should  be  paid. 

By  the  act  of  January  14,  1889,  Hujrra,  provision  was  made  for  the 
acquirement  of  certain  lands  in  Minnesota,  by  cession  and  relinquish- 
ment, from  the  Chippewa  Indians,  and  it  w^as  therein  provided  that 
the  agricultural  lands  in  question,  when  so  acquired,  should  be  dis- 
posed of  to  actual  settlers  only  under  the  provisions  of  the  homestead 
law,  and  each  settler  was  required  to  pay  for  the  land  entered  the  sum 
of  one  dollar  and  twent3'-five  cents  per  acre,  in  five  equal  annual  pa}- 
ments,  and  was  to  be  entitled  to  patent  only  upon  proof  of  full  payment 
of  said  sum  and  upon  due  proof  of  occupancy  of  said  land  for  the 
period  of  five  years;  and  it  was  further  provided — 

that  all  money  accruing?  from  the  disposal  of  waid  landn  in  conformity  with  the  pro- 
visions of  this  act  shall,  after  deducting  all  the  expenses  of  making  the  census,  of 
obtaining  the  cession  and  relinquishment,  of  making  the  removal  and  allotments 
and  of  completing  the  surveys  and  appraisals  in  this  act  provided,  be  placed  in  the 
Treasury  of  the  United  States  to  the  credit  of  all  the  Chippewa  Indians  in  the  State 
of  Minnesota  as  a  permanent  fund,  which  shall  draw  interest  at  the  rate  of  five  |)er 
centum  \yer  annum,  payable  annually  for  the  period  of  fifty  years,  after  the  allot- 
ments provided  for  in  this  act  have  been  made,  and  which  interest  and  permanent 
fund  shall  be  expended  for  the  benefit  of  said  Indians  in  manner  following. 

Subsequently,  by  act  of  May  17,  1900  (31  Stat.,  179),  known  as  the 
free  homestead  act,  provision  was  made  whereby  all  settlers  under 
the  homestead  laws,  upon  agricultural  public  lands  which  had  thereto- 
fore l>een  opened  to  settlenient  and  acquired  by  treaty  or  agreement 
from  the  various  Indian  tribes,  w^ho  had  resided  or  should  thereafter 
reside  upon  the  tract  entered  for  the  period  required  by  existing  law, 
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shall  be  ontitled  to  a  patent  f6r  the  land  so  entered  '^  upon  payment  to 
the  local  land  officers  of  the  usual  and  customary  fees,"  and  no  other 
or  further  charge  of  any  kind  whatsoever  was  to  be  required  from 
such  settler  to  entitle  him  to  a  patent  for  the  land  covered  by  his 
entrv;  but  it  was  therein  provided,  however — 

that  all  sums  of  money  ho  released  which  if  not  released  would  belong?  to  any  Indian 
tri})e  shall  be  paid  to  such  Indian  tril)e  by  the  United  States. 

By  the  act  of  January  2(>,  1901,  mqyra^  the  provisions  of  section 
2301  of  the  Revised  Statutes,  authorizing  settlers  to  commute  their 
homestead  entries,  were  extended  to  all  homestead  settlers  affected  bv 
or  entitled  to  the  benefits  of  the  free  homestead  act,  supra^  but  it  was 
therein  provided  "  that  in  commuting  such  entries  the  entry  man  j^hall 
pay  the  price  provided  in  the  law  under  which  original  entrj^  wa.s 
made." 

It  will  be  noted  that  the  original  act  of  1S89,  authorizing  a  disposi- 
tion of  the  lands  in  question,  exacted  payment  therefor  by  hom€\stead 
entrymen,  and  it  was  expressly  provided  that  all  money  accruing  from 
the  disposal  thereof ,•  after  deducting  the  expenses  therein  specified, 
should  l>e  placed  to  the  credit  of  the  Chippewa  Indians  as  a  permanent 
fund  for  their  benefit.  By  the  terms  of  the  subsequent  aet  of  May  17, 
1900,  all  entrymen  who  perfected  title  to  any  of  said  lands,  by  com- 
pliance with  the  provisions  therein  specified,  were  released  from 
making  payment  for  the  land,  and  all  sums  of  money,  the  payment  of 
which  was  so  ndeased  and  which  otherwise  would  have  been  placed  to 
the  credit  of  the  Indians  in  pursuance  of  the  provisions  of  the  act  of 
lStS9,  .v?/y//v/,  were  inquired  to  be  paid  to  such  Indians  by  the  United 
States;  but  l)v  the  terms  of  the  act  of  Januarv  2*),  1901,  all  entrvmen 
who  did  not  see  fit  to  comply  with  the  conditions  specified  in  the  act 
of  1900,  sf/j>/'a^  releasing  them  from  making  payment  for  the  land, 
and  who  elected  to  commute  their  entries  as  therein  authorized,  were 
required,  in  commuting  such  entries,  to  pay  for  the  land  the  price 
originally  exacted  therefor  by  the  act  of  1SS9,  supra. 

It  will  be  further  noted  that  the  provisions  of  the  three  acts  herein- 
before referred  to  all,  in  some  measure,  afl'ect  and  pertain  to  methods 
of  disposition  of  the  lands  in  question,  and,  for  purposes  of  constiiic- 
tion,  the  provisions  of  the  acts  of  May  17,  1900,  and  January  26,  1901, 
should  be  read  and  considered  as  amendments  to  the  original  act  of 
1S89  in  so  far  as  its  provisions  are  affected  thereby,  and,  when  so  con- 
sidered and  read,  it  is  evident  that  all  moneys  received  in  payment  of 
the  lands  in  question,  either  for  excess  acreage  or  on  conunuted  entries, 
should  be  placed  to  the  credit  of  the  Chippewa  Indians  in  accordance 
with  the  provisions  of  the  act  of  1S89,  .supra.  The  act  of  May  17, 
1900,  only  operated  to  release  entrymen  from  payment  for  that  pmrt 
of  said  lands,  title  to  which  was  perfected  under  the  provisions  pre- 
scril)ed  in  that  act,  and  to  that  extent  only  was  payment  to  the  Indians 
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thereby  directly  assumed  by  the  United  States.  It  nowhere  appears 
that  Congress,  by  the  act  of  1900,  sujj7yi^  intended  the  United  States 
to  assume  payment  dire<'tlv  to  the  Indians  for  anv  of  said  lands  for 
which  j)ayment  had  theretofore  been  made  or  which  might  thereafter 
be  exacted  under  other  laws  or  by  subsequent  enactment,  and  there  is 
no  provision  in  that  act  or  in  the  act  of  liM)l,  MHj/fff^  which  operated  to 
repeal,  or  which  in  any  manner  conflicts  with,  the  general  provision 
contained  in  the  ac*t  of  1889,  i<upra^  requiring  all  moneys  accruing  from 
the  disposal  of  said  lands  to  be  placed  to  the  credit  of  the  Indians. 
The  Department  is  therefore  of  opinion  that  the  money's  in  question 
should  be  deposited  in  accor^nce  with  the  provisions  of  the  act  of 
1H89,  and  you  are  instructed  accordingly. 

In  determining  the  further  question  involved  in  your  request,  as  to 
whether  the  register  and  receiver  are  entitled  to  commissions  on  said 
moneys,  and,  if  so,  from  what  moneys  such  commissions  are  to  be  paid, 
it  must  be  noted  that,  by  the  provisions  of  the  act  of  1889,  nnpra^  all 
moneys  derived  from  a  disposition  of  the  lands  in  question,  after 
deducting  therefrom  the  expenses  therein  specified,  were  constituted 
a  permanent  fund  which  was  thereby  created  to  be  held  in  trust  by  the 
United  States  for  the  sole  use  and  tenefit  of  the  Chippewa  Indians,  and  it 
was  further  provided  by  said  act  that  at  the  expiration  of  fifty  years  said 
trust  fund  should  be  divided  and  paid  to  said  Indians  and  their  issue 
then  living  in  equal  shares.  In  the  light  of  these  provisions  it  is  quite 
clear  that  moneys  accruing  from  the  disposal  of  the  lands  in  question 
do  not,  in  reality,  belong  to.  and  are  not  in  fact  received  by,  the  United 
States  in  its  own  right,  but  only  in  its  capacity  as  trustee  for  the 
Indians,  and.  under  such  provisions,  it  is  equally  clear  that  no  part  of 
said  moneys  can  be  diverted  from  the  trust  fund  and  applied  in  pay- 
ment of  commissions  to  the  register  and  receiver.  State  of  South 
Dakota  (22  L.  D.,  550).  • 

By  the  second  paragraph  of  section  2238  of  the  Revised  Statutes, 
relating  to  compensation  of  registers  and  receivers,  which  is  derived 
from  the  act  of  April  20,  1818  (3  Stat.,  4t)()),  it  is  provided  that  said 
officers  shall  each  be  allowed  ^'a  commission  of  one  per  centum  on  all 
monevs  received  at  each  receiver's  office/'  but  in  view  of  the  fact  that 
this  provision  hiis  been  unifonnly.held  (25  L.  D.,  370)  to  apply  only 
to  monevs  received  at  cash  sales  of  lands,  which  were  the  onlv  njonevs 
paid  into  the  receiver's  office  at  date  of  the  act  providing  such  com- 
mission, and  in  view  of  the  further  fact  that  the  moneys  in  question 
herein  were  not  received  bv  the  United  States  in  its  own  right  but 
in  its  trust  capacity  only  as  aforesaid,  the  Department  is  of  opinion 
that  the  provision  contained  in  the  second  paragraph  of  section  2238 
of  the  Revised  Statutes  is  not  applicable  to  moneys  accruing  from 
the  disposal  of  the  lands  referred  to  and  that  the  register  and  n^ceiver 
are  not  entitled  to  commissions  thereon,  under  that  provision,  payable 
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out  of  the  public  moneys  of  the  United  States?.  By  the  third  para- 
gmph  of  said  section  2288  of  the  Revised  Statutes,  however,  it  is  pro- 
vided that  said  officers  shall  each  be  allowed  ""'a  commission  to  he jMitd 
hy  the  hoiHiHtHid  applicant^  at  the  time  of  entry,  of  one  per  centum  on 
the  cash  price,  as  fixed  b}'  law,  of  the  land  applied  for;  and  a  JiJcectmt- 
miHHion  wJken  the  tiahn  Isjiimlly  eintahl lilted  and  the  certificate  therefnt 
imved  as  the  hasin  of  a  patent.  ^"^ 

It  will  be  noted  that  the  original  act  of  1889  provided  that  the  lands 
in  question  should  be  disposed  of  under  the  provisions  of  the  home- 
stead law  and,  in  addition  thereto,  fixed  the  price  of  the  lands  at  $1.2.> 
per  acre,  which  the  entrymen  were  required  to  pay.     By  the  act  of 
May  17,  1900,  entrymen  were  released  from  the  requirement  of  mak- 
ing payment  for  the  land,  but  that  act  did  not  opemte  to  release  them 
from  payment  of  the  register's  and  receiver's  ordinary  compentjation 
as  fixed  ])v  the  third  pai*agraph  of  section  2288,  above  quoted,  it  haxing 
been  expressly  provided  in  said  act  that  entrymen  should  pay  to  the 
local  officers  '*  the  usual  and  customary  fees,"  and  there  is  certainlv 
nothing  in  the  language  found  in  the  act  of  January  26,  1901,  which 
could  be  construed  to  relieve  entrymen,  upon  making  final  commutation 
proof  and  receiving  a  certificate  as  basis  for  patent,  from  making  pa^'- 
ment  to  the  register  and  receiver  of  their  compensation  as  fixed  and 
required  to  be  paid  by  the  last  clause  of  the  paragraph  to  which  refer- 
ence has  been  made.     The  provision  contained  in  the  act  of  1901,  supra. 
to  the  effect  that  in  commuting  such  entries,  entrymen  shall  pay  the 
'"price"  provided  for  in  the  law  under  which  said  entries  were  origi- 
nally made,  relates  solely  and  exclusively  to  the  price  of  the  land^  and 
its  only  effect  was  to  reimpose  upon  entrymen,  who  saw  fit  to  commute 
their  entries,  the  requirement  of  paving  for  the  land  the  price  origi- 
nally fixed  therefor  })y  the  act  of  1889.     This  provision  had  no  refer- 
ence whatever  to  the  matter  of  the  local  officers'  compensation,  and 
did  not  in  any  manner  operate  to  affect  the  other  provisions  of  law 
hereinbefore  referred  to  requiring  such  compensation  to  be  paid  by 
such   entrymen.     The   fees  and  commissions  payable  by  homestead 
entrymen  are  in  no  sense  part  of  the  price  of  the  land  and  are  not  in 
the  nature  of  a  part  of  the  consideration  therefor.     '*  They  are  required 
to  be  paid  for  the  purpose  of  defraying  the  expenses  incident  to  the 
particular  manner  of  disposal  in  which  they  are  imposed'"  (2  L.  D.^ 
695).     Your  are  therefore  instructed  to  the  effect  that  the  register  and 
receiver  at  Crookston  are  not  entitled  to  conmiissions  upon  the  moneys 
in  (question,  either  payable  out  of  such  moneys  or  out  of  the  public 
moneys  of  the  United  States,  but  that,  upon  the  price  of  the  land 
embraced  in  said  entries,  as  excess  acreage,  and  upon  the  price  of  the 
and  involved  in  the  commuted  entries,  said  officers  are,  in  the  opinion 
of  the  Department,  entitled  to  the  commissions  specified  in  the  third 
paragniph  of  section  223S  of  the  Revised  Statutes,  the  same  to  be  paid 
bv  the  entrvmen  as  therein  provided. 
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In  your  request  for  instructions  herein  reference  is  made  to  circular 
letter  of  instructions  issued  under  the  act  of  January  26,  1901,  s^pra^ 
approved  by  the  Department  March  21,  1901,  and  to  a  letter  addressed 
by  your  office  to  the  register  and  receiver  at  O'Xeill,  Nebraska,  under 
date  of  June  22,- 1901,  wherein  said  circular  was  cited  as  authoritv  for 
the  ruling  therein  made,  to  the  effect  that  entry  men  commuting  home- 
stead entries  made  on  the  ceded  Ponca  Indian  reservation  were  not 
required  to  pay  tinal  commissions.  An  examination  of  the  circular 
referred  to  discloses  that  the  language  thereof  does  not  warrant  the 
constioiction  apparently  placed  thereon  by  your  office  and  that  there  is 
nothing  therein  contained  which  is  in  conflict  with  the  view^s  herein- 
before expressed.     Your  office  will  be  governed  accordingly. 


sx^rvey— section  «401  revised  statutes-act  of  aitgust  «0,  1894. 

Walsh  and  O'Rourke. 

Section  2401  of  the  Revised  Statutes  as  amended  by  the  act  of  August  20,  1894,  does 
not  authorize  the  survey  of  fragmentary  portions  of  a  township,  but  authorizes 
only  the  survey  of  entire  townships. 

Acting  Secrdary  Ryan  to  the    Conimlsfiumer  of  tlw    (it^n^^ral  Land 
<S.  V.  P.)  Office,  Augmt  19,  1901.    '  (E.  F.  B.) 

With  your  letter  of  July  21),  1901,  you  transmit  the  appeal  of  T.  J. 
Walsh  and  John  O'Rourke  from  the  decision  of  vour  office  of  Mav  14, 
1901,  rejecting  their  petition  for  the  survey  of  certain  sec^tions  in  town- 
ship 31  north,  ninges  19  and  20  west,  under  the  deposit  system  as  pro- 
vided for  by  the  act  of  August  20,  1894  (28  Stat.,  42;^),  amending 
sections  2401  and  2403,  Revised  Statutes. 

Sections  2401  and  2403,  Revised  Statutes,  as  amended  by  the  act  of 
August  20,  1894,  read  as  follows: 

When  the  settlers  in  any  township  not  mineral  or  reserved  by  the  government,  or 
persons  and  associations  lawfully  possessed  of  coal  lands  and  otherwise  (]ualitied  to 
make  entry  thereof,  or  when  the  owners  or  grantees  of  public  lands  of  the  United 
States  under  any  law  thereof,  desire  a  survey  niade  of  the  same  under  the  authority 
of  the  surveyor-general,  and  shall  file  an  application  therefor  in  writing  and  shall 
deposit  in  a  proper  United  States  depository  to  the  credit  of  the  United  States  a  sum 
sufficient  to  pay  for  such  survey,  together  with  all  expenditures  incident  thereto 
without  eoet  or  claim  for  indemnity  on  the  United  States,  it  shall  be  lawful  for  the 
surveyor-general,  under  such  instructions  as  may  be  given  him  by  the  Commissioner 
of  the  General  Land  Office  and  in  accordance  with  law,  to  survey  such  township  or 
such  public  lands  owned  by  said  grantees  of  the  government  and  make  return 
thereof  to  the  general  and  proper  local  land  office:  Prorhied,  That  no  application 
shall  be  granted  unless  the  township  so  proposed  to  be  survey e<i  is  within  the  range 
of  the  regular  progress  of  the  public  surveys  embraced  by  existing  standard  lines  or 
bases  for  the  township  and  subdi visional  surveys. 

Sec.  2403.  Where  settlers  or  owners  or  grantees  of  public  lands  make  deposits  in 
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acconlance  with  the  provisions  of  section  twenty-four  hundred  and  one,  as  hereby 
amended,  certificates  whall  ])e  issued  for  such  deposits  which  may  be  used  by  settlers 
in  part  payment  for  the  lands  settle<i  upon  by  them,  the  survey  of  which  is  paid  for 
out  of  such  deposits,  or  said  certificates  may  be  assigned  by  indorsement  and  may  be 
received  by  the  government  in  payment  for  any  public  lands  of  the  United  States  in 
the  States  where  the  surveys  were  made,  entered  or  to  be  entereci,  under  the  laws 
tliereof. 

It  appears  that  since  the  filing  of  said  application,  township  31  north, 
range  20  west,  has  been  surveyed,  and  that  said  survey  has  been 
approved.  It  is  therefore  only  necesvSary  to  consider  said  application 
with  reference  to  the  land  claimed  in  township  81  north,  range  19  west. 

The  petitioners  claim  that  they  are  the  owners  of  the  land  which 
they  ask  to  have  surveyed,  by  reason  of  the  applications  of  their 
grantors  to  select  said  lands  under  the  provisions  of  the  act  of  June 
4,  1897  (80  Stat.,  11,  80).  in  lieu  of  tracts  within  forest  reservations 
relinquished  to  the  government,  to  wit:  Olga  Sutro  made  application 
to  select,  with  other  lands,  the  SW.  i  SW.  i,  Sec.  18,  in  said  last- 
mentioned  township,  which,  it  is  alleged,  was  tiled  in  the  local  land 
office  September  8,  1900;  John  T.  Murphy  made  application  to  select, 
with  other  lands,  the  SW.  i,  the  NVV.  i  SE.  i  and  the  SW.  i  NE.  i. 
Sec.  7,  the  NW.  i  and  the  N.  i  SW.  i  of  Sec.  18,  in  said  township, 
which,  it  is  alleged,  was  filed  on  or  about  the  16th  of  September,  1900; 
C.  W.  Clark  made  application  to  select,  with  other  lands,  the  SE.  i 
SW.  i  of  Sec.  18  in  said  township,  which,  it  is  alleged,  was  filed 
September  27,  1900.  The  petitioners  allege  that  by  mesne  convey- 
ances they  afterwards  became  the  owners  of  all  of  said  lands,  and  that 
under  section  2401  of  the  Revised  Sttitutes,  as  amended  bv  the  act  of 
August  20.  Is94,  they  are  entitled  to  have  said  sections  surveyed  by 
making  a  deposit  sufficient  to  cover  the  (;ost  of  surveying  such  por- 
tions of  the  township  as  have  been  selected  by  them.  You  rejected 
the  application,  for  the  reason  that  there  is  no  authority  under  section 
2401  for  the  survey  of  fragmentary  portions  of  a  township. 

The  public  lands  are  surveyed  bv  townships,  which  are  subdivided 
into  sections  containinjr,  as  nearlv  as  mav  be,  six  hundred  and  fortv 
acres  each.  (Section  2895,  Revised  Statutes.)  Such  is  the  genei*al 
system  of  the  pu))lic  land  surveys,  and  all  laws  providing  for  the  sur- 
vey thereof  contemplate  the  survey  of  townships,  except  where  segre- 
gation survevs  are  authorized  to  be  made  of  lands  that  are  not  disposed 
of  according  to  the  legal  subdivisions  of  public  lands  under  the  estab- 
lished sj^stem  of  surveys.  Section  2401,  Revised  Statutes,  authorizing 
the  survey  of  public  lands  under  what  is  known  as  the  deposit  system, 
is  no  exception  to  the  rule,  and  was  not  intended  to  allow  a  departure 
from  the  established  rule. 

Section  2401,  Revised  Statutes,  as  originally  enacted,  authorized 
deposits  for  surveys  to  be  made  only  by  the  settlers  in  any  township 
who  desired  a  survey  made  of  the  same.     It  provided  that  where  a 
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sum  sufficient  to  pay  for  such  survey,  together  with  all  expenses 
incident  thereto,  shall  be  deposited  in  a  proper  United  Stjites  deposi- 
tory, to  the  credit  of  the  United  States,  it  might  be  lawful  for  the 
surveyor-general  to  survey  such  township,  provided  the  township  so 
proposed  to  be  surveyed  is  within  the  range  of  the  regular  progress 
of  the  public  surveys.  The  settlers  were  required  to  deposit  an 
amount  sufficient  for  the  surv^ey  of  the  entire  township,  although  the 
expense  of  securing  the  surve}^  might  have  to  l>e  borne  by  two  settlers 
only.  The  section  as  amended  merelj'  extended  the  privilege  to  per- 
sons and  associjttions  lawfully  possessed  of  coal  lands,  and  to  the  owners 
or  grantees  of  public  lands  of  the  United  States,  but  it  did  not  make 
any  exception  in  favor  of  either  class,  or  in  any  wise  modify  the  pro- 
visions of  the  law  as  to  the  character  or  extent  of  the  survey  author- 
ized by  the  section  as  originally  enacted. 

The  purpose  of  the  amendatory  act  was  to  enable  the  owners  or 
gi'antees  of  public  lands  to  advance  the  public  surveys  by  deposits  of 
money,  to  be  placed  to  the  credit  of  the  proper  appropriation,  for  the 
surveying  service,  in  order  to  secure  an  adjustment  of  their  grants. 
It  did  not  confer  any  other  privilege  upon  such  owners  than  was  con- 
ferred upon  the  settlers,  who  are  required  by  the  act  to  deposit  a  sum 
sufficient  to  pay  for  the  survey  of  the  entire  township,  together  with 
all  expenses  incident  thereto. 

The  language  of  the  section  is,  *'  When  the  settlers  in  any  town- 
ship ....  or  when  the  owners  or  grantees  of  public  lands  of  the 
United  States  ....  desire  a  survey  made  of  the  same"  (that  is,  of 
the  Unrnshlp)^  'Mt  shall  be  lawful  for  the  surveyor-general  .  .  .  . 
to  survey  such  township  or  such  public  lands."  While  the  particu- 
lar clause  last  quoted,  if  considered  alone,  might  indicate  a  purpose 
to  authorize  the  survey  of  fragmentary  portions  of  a  township  at  the 
instance  of  the  owners  or  grantees  of  public  lands,  it  must  be  consid- 
ered in  the  light  of  the  whole  statute,  and  the  intent  gathered  from 
all  the  provisions  and  expressions  in  the  act.  That  it  w^as  not  the 
intention  to  authorize  anv  survev  under  said  section  that  is  not  in 
accordance  with  the  established  system  and  policy  of  the  government 
in  surveying  the  public  lands,  is  evident  from  the  language  of  the 
provision:  "That  no  application  shall  be  granted  unless  the  township 
so  proposed  to  be  surveyed  is  within  the  range  of  the  regular  progress 
of  the  public  surveys  embraced  by  existing  standard  lines  or  bases  for 
the  township  and  subdivisional  surveys." 

It  would  be  impracticable,  if  not  impossible,  to  make  surveys  of 
fragmentary  portions  of  a  township  without  departing  from  the  estab- 
lished rules  governing  the  survey  of  the  public  lands  or  without  incur- 
ring an  expense  to  the  government  that  was  not  contemplated  by  the 
act.  In  making  such  survej^s  there  would  always  be  a  liability  to 
error  that  might  thereafter  be  very  difficult  to  correct. 
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The  tracts  applied  for  are  adjacent  to  the  east  boundary  of  township 
31  north,  range  20  west,  which  has  been  surveyed  and  is  the  west 
boundary  of  the  township  in  which  the  lands  applied  for  are  situated. 
While  the  section  lines  might  be  projected  from  said  boundary  so  as 
to  survey  the  subdivisions  applied  for,  the  laws  governing  the  survey 
of  the  public  hinds  require  that  section  lines  must  be  run  from  south  to 
north  and  from  east  to  west,  so  as  to  throw  the  excess  or  deticiencY  on 
the  north  and  west  sides  of  the  township.  If  this  application  should  l)e 
granted,  and  it  should  be  found  upon  the  survey  of  the  township  that 
there  was  an  excess  or  deficiency  from  east  to  west,  it  would  require 
an  irregular  closing  of  the  township  survey. 

It  illustrates  the  difficulties,  the  uncertainties,  and  liability  to  error 
in  which  the  township  surveys  would  become  involved  by  departing 
from  the  established  rules. 

This  disposition  of  the  case  renders  it  unnecessary  to  pass  upon  the 
question  whether  these  applicants  are- or  are  not  the  ownei's  or  grantees 
of  public  lands  of  the  United  States. 

Your  decision  is  affirmed. 


forest  reserve— settlement. 
William  Breeding. 

The  excepting  clause  of  the  proclamation  establishing  the  Sierra  forest  reservation 
ceaaen  to  be  operative  in  behalf  of  a  settler  who  fails  to  make  entry  or  otherwii^e 
place  of  record  his  claim  for  the  lands  settled  upon  within  the  time  allowed  by 
law. 

Act!n(/  Srcretfiry  Ryan  to  the  Co}nmi'<t!ii(mer  of  the  General  Land  Ojfi<-f^ 
(S.  v."  P.)  AaguHt  26,  1901.  (E.  B,,  Jr.) 

This  is  an  appeal  by  William  Breeding  from  the  decision  of  your 
office,  dated  April  10, 1901,  affirming  that  of  the  local  office  at  Visalia, 
California,  rejecting  his  application,  presented  December  15,  1900,  to 
make  homestead  entry  for  the  NW.  \  of  SW.  i  of  Sec.  33,  and  the  N. 
i  of  SE.  i  and  SE.  \  of  SE.  i  of  Sec.  32,  T.  !20  S.,  R.  31  E.,  M.  D.  M., 
situated  within  the  limits  of  the  Sierra  forest  reservation  established 
by  proclamation  of  the  President,  dated  February  14,  1893  (27  Stat., 
1059). 

Breeding  alleges  that  on  or  about  No\  ember  12,  1890,  he  purchased 
from  one  Zack  F.  Pierpont  the  possessory  claim  to  the  land  and  the 
improvements  then  on  the  same  for  the  sum  of  $200;  that  Pierpont 
then  and  there  delivered  possession  to  him  (Breeding);  and  that  he  has 
ever  since  resided  upon  and  cultivated  the  land,  and  has  placed  valu- 
able improvements  thereon,  with  the  intention  of  applying  to  enter  it 
as  a  homestead  as  soon  as  it  should  be  surveyed.  The  plat  of  the  pub- 
lic survey  of  the  land  was  tiled  in  the  local  office  April  24,  1900.     July 
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14,  1900,  said  Pierpont  made  homestead  entry  No.  10316  for  the  land, 
but  such  entry  was  canceled  upon  the  filing  of  Pierpont's  relinquish- 
ment, December  15,  11)00,  and  on  the  same  day  Breeding  presented  his 
application,  which  the  local  office  rejected  because  the  land  was  within 
the  limits  of  a  forest  reservation  and  the  application  therefor  was  not 
presented  within  three  months  from  the  tiling  in  that  office  of  the  offi- 
cial plat  of  survey  of  the  land.  An  appeal  by  Breeding  resulted  in 
the  affirmance  bv^  your  office,  as  already  stated,  of  the  decision  of 
the  local  office;  and  his  further  appeal  has  brought  the  case  to  the 
Department. 

Appellant  contends  that  the  provision  of  the  homestead  law  (Section 
3,  act  May  14, 1880,  21  Stat.,  140)  requiring  a  settler  upon  unsurveyed 
public  land  to  file  his  application  and  make  entry  therefor  within  three 
months  from  the  filing  in  the  local  office  of  the  plat  of  survey  of  the 
land,  '*was  intended  only  to  protect  a  subsequent  applicant  for  the 
same  land,  and  was  not  intended  to  be  applicable  where  the  question 
was  solely  between  the  homestead  applicant  and  the  government." 

The  proclamation  establishing  the  said  reservation  excepts  from  the 

force  and  effect  thereof: 

all  lands  which  may  have  l)een,  prior  to  the  date  hereof,  embraced  in  any  legal  entry 
or  covered  by  any  lawful  filing  duly  of  record  in  the  projier  United  States  lAud 
Office,  or  upon  which  any  valid  settlement  has  been  made  pursuant  to  law,  and  the 
.statutory  period  within  which  to  make  entry  or  filing  of  record  hap  not  expired;  and 
all  raining  claims  duly  located  and  hel<l  axx'ording  to  the  laws  of  the  United  States 
and  the  niles  and  regulations  not  in  conflict  therewith; 

Provided  that  this  exception  shall  not  continue  to  apply  to  any  particular  tract  of 
land  unless  the  entryman,  settler  or  claimant  continues  to  comply  with  the  law 
under  which  the  entry,  filing,  settlement  or  location  was  ma(ie. 

In  the  case  of  Arnold  Wink,  decided  here  July  29,  1901  (81  L.  D., 
47),  the  unserveyed  land  settled  upon  was  afterward  embraced  within 
the  limits  of  a  public  forest  reservation,  and  the  settler  failed  on 
account  of  sickness,  as  he  alleged,  to  place  his  claim  of  record  within 
the  three  months  allowed  after  the  tiling  of  the  plat  of  the  public  sur- 
vey of  the  land.  Considering,  in  that  case,  the  above  mentioned  pro- 
vision of  the  homestead  law  together  with  the  proviso  to  the  exception 
in  the  President's  proclamation  establishing  the  forest  reservation, 
the  language  of  the  exception  and  proviso  being  identical  with  that 
set  out  above  from  the  proclamation  in  this  case,  the  Department  said: 

For  various  reasons  it  has  frequently  occurred  that  the  time  prescribed  would  be 
allow^ed  to  pass  without  making  of  application  or  entry.  In  the  absence  of  a  valid 
adveree  claim  it  has  been  the  practice  to  allow  the  settler  to  make  entry  after  the 
expiration  of  the  statutory  perio<l.  But  such  adverse  claim  would  defeat  the  settle- 
ment right  where  the  latter  was  not  protected  by  entry  or  filing.  It  is  believed  that 
under  the  express  terms  of  the  proviso  to  the  exception. of  the  President's  proclama- 
tion the  neglect  or  failure  of  a  settler  on  land  within  the  limits  of  the  forest  reserva- 
tion, to  make  entrj'  or  filing  within  the  time  allowed  by  law,  operates  likewise  to 
defeat  hia  settlement  right  to  such  land. 
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The  Department  ssees  no  reason  to  doubt  the  soundness  of  the  rule 
thus  laid  down  in  the  Wink  ease,  and  therefore  adheres  to  the  same  in 
the  case  at  bar. 

It  is  further  alleged,  however,  in  an  affidavit  by  said  Breeding,  cor- 
roborated by  Robert  B.  Breeding: 

That  on  the  28r<l  day  of  July,  1900,  as  noon  as  affiant  heard  that  said  land  haii 
been  surveyed  and  was  oi)en  to  entry  he  came  to  the  land  office  at  Visalia  for  the 
purjHDse  of  filing  thereon,  and  then  learned  that  the  said  Herpont  had  filed  home- 
stead ai)plication  No.  10316  for  the  name  land,  and  affiant  was  then  and  there 
informed  by  the  Register  and  Receiver  of  the  said  land  office  that  it  would  be  impos- 
sible and  useless  to  present  any  homestead  application  therefor  because  the  land  was 
already  embraced  in  the  entry  of  Piet-pont,  but  that  the  proper  course  for  him  to 
pursue,  upon  the  facts  as  stated  by  him,  would  he  to  protest  the  final  proof  of  the 
said  Pierpont. 

In  a  report  of  the  register  of  the  local  office,  dated  July  16,  1901, 
relative  to  this  allegation,  that  official  says: 

Attention  is  called  to  the  fourth  paragraph  on  second  page  of  said  appeal,  wherein 
it  is  stated  by  Breeding's  attorneys  that  he  came  to  this  office  as  soon  as  he  heard 
that  said  land  was  o|)en  to  entry,  and  that  the  Register  and  Receiver  informed  him 
that  the  proper  course  for  him  to  pursue  **  would  be  to  protest  the  final  proof  of  said 
Pierpont."  At  that  time  it  was  not  known  when  final  proof  would  be  made  by  Pier- 
pont, the  en  try  man  of  record,  and  I  can  say  for  myself  that  I  gave  said  Breeding  no 
such  advice.  The  Receiver  of  this  office  states  that  he  does  not  remember  of  ha\ing 
had  any  conversation  with  said  party  in  regard  to  his  said  application. 

It  is  stated  by  counsel  that  ^Hhe  applicant  did  not  onl}^  present  his 
application  within  three  months,  but  did  present  it  'as soon  as  he  heard 
that  the  township  was  surveyed,'  so  no  laches  can  be  imputed  to  him 
and  he  was  strictly  within  the  rights  conferred  upon  him  by  the 
statutes.'" 

This  statement  so  far  as  the  presentation  of  an  application  is  con- 
cerned is  not  supported  by  the  record.  Breeding  did  not,  so  far  as 
appears,  present  any  application  for  the  land  until  December  15, 19(X), 
nor  did  he  in  any  way  prior  to  that  time  place  his  claim  of  record  in 
the  local  office.  Had  he,  however,  presented  an  application  for  the  land 
on  July  2.3,  1900,  or  at  any  time  thereafter  prior  to  the  filing  of  Pier- 
pont's  relinquishment,  it  could  not  have  been  received  and  would  have 
been  properly  rejected  because  of  the  appropriation  of  the  land  by 
Pierpont's  entry.  The  local  officers  deny  advising  Breeding,  as  he 
alleges  they  did  on  July  28,  1900,  that  his  proper  course  was  ''to  pro- 
test the  final  proof  of  Pierpont."  Ilis  proper  course,  and  the  only 
course  open  to  him  then  for  the  protection  of  his  settlement  claim, 
would  have  been  to  institute  contest  proceedings  against  Pierpont's 
entry  before  the  expii-ation  of  the  three  months'  period  allowed  b\'  law 
for  filing  application  to  enter,  or,  in  other  w^ords,  for  placing  his  claim 
of  record  in  the  local  office.  He  had  already  permitted  nearly  the  entire 
period  within  which  he  could  act  effectively  to  expire.  He  was  not 
without  proper  remedy  in  the  presence  of  Piei*pont's  entry  while  any 
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time  of  that  period  remained,  but  he  failed  to  employ  the  remedy,  and 
the  land  department  cannot  save  him  from  the  consequences.  It  is 
believed  that  under  section  3  of  the  act  of  May  14,  1880,  nothing  short 
of  placing  his  claim  duly  of  record  in  the  proper  local  land  office  will 
protect  the  claim  of  a  homestead  settler  against  an  intervening  valid 
adverse  claim,  or  what  in  this  case  amounts  to  the  siime  thing,  against 
the  operation  of  the  proviso  to  the  exception  in  the  President's  procla- 
mation as  hereinbefore  set  out. 

The  decision  of  vour  office  is  affirmed  in  accordance  with  the  views 
herein  expressed. 


OKLAHOMA  LANDS-HOMESTEAD-CONTEST. 

Calvert  r.  Wood. 

The  Belection  ami  entry  of  land  adjacent  to  a  to^Tirite,  by  a  duly  qualified  and  rejciw- 
t«red  homentead  applicant,  is  not  in  violation  of  the  letter  or  npirit  of  the  law 
under  which  the  landB  in  the  territory  ceded  by  the  C<»inanche,  Kiowa  and 
Apache  Indians  were  opened  to  settlement  and  entry. 

The  unauthorized  and  ill^al  occupancy  of  public  land**  subject  to  honic»Htea<l  entry 
only  constitutes  no  bar  to  such  entry  thereof  by  one  who  asserts  a  right  by  vir- 
tue of  compliance  with  the  law  and  regulationn  relatinf^  to  the  entry  of  such 
lands. 

In  making  homestead  entry  of  lands  in  the  territory  celled  by  the  (Vnnanche,  Kir»wa 
and  Apache  Indians,  it  is  not  necessary  that  the  lands  shall  Ije  taken  in  H<|uare 
form;  but  the  general  provision  of  the  act  of  March  3,  1891,  amending  w<-tion 
2289  of  the  Revised  Statutes,  which  directs  that  land  to  l>e  taken  as  a  hofiH'st<*a/l 
shall  **be  located  in  a  body  in  conformity  to  the  legal  suWi visions  of  the  fiublir 
lands,"  will  control  as  to  the  form  of  entries  of  these  lands. 

Acting  Secretary  Ryan  to  th^  Com /niMMfon^-r  of  th^^  Gt-n^ral  Land  OjJI/w'. 
(S.  V.  P.)  AnrjuMt  30.  IfHjl.  (W.  ('.  i\) 

The  Department  Ls  in  receipt  of  your  letter  of  Aujrti-t  27,  Ji*Ml, 
enclosing  the  contest  affidavit  of  J.  L.  Calvert  a/ain-'t  A'aiu**--  M,  Wtx^W 
homestead  entry  made  August  6.  VM}\.  for  the  N,  \  of  th*-  S\V,  \  and 
the  N.  i  of  the  SE.  \  of  .Sec.  3K  T.  2  N..  K,  11  W..  I^wton.  r>khi 
homa,  land  district. 

This  affidavit  filed  Auga-^t  *»th.  and  corroU^rat^d  ^y  i\  II.  I>nik<'. 
contains  the  following  allegations^: 

That  the  said  James  R.  WtnA  ma*!*-  -ad  H.  K,  \u  v.  ;  ^*,',r,  ,/  ♦m-  U^u-r  ar.d  -j,.r,» 
of  the  homestead  law,  by  KfU-^-tiriif  ar,l  *-;,*^K:./  -a.  l  .;%:,'*.  h-i^^^f-r.*  •/,  •».*-  i'i,*,r<r 
south  line  of  the  town  of  Lawt'>n  anl  •  r..v  ♦•»  ,  '  •^  <*  i'  - .  •:,*-  -/*  ,  .lA  .'/,t,  %u.'  u 
the  U.  S.  Land  Office  and  the  Co'jrt  H  -.-^  .•  ..-^%'/;  7:  4*  <i  ;  *'..*r%  t\  \'a/$'\ 
land  a  mile  lonj?  and  only  \  wj.K  'h^-r--.  /  r^r.  .^-'.'./  •:./•  aw-,.*-  v.  ,r^  -.a  .a-,  »-  l,r 
townsite  purpomand  lerti  valna^'V  if,T  XT'.  ..'rx  ;.  .'y  ^^-^  7',.i*  *fs.'\  t^t.*'  r.  ^t. 
made  said  entry  in  the  manner  a>^  .-  :^-.  .-.'>-:  i*  ;k  •  •  *•  *  :.*-:,  ^a  ;  .a:^.  t,A*  a  t-  At\  . 
settled  and  occupied  by  tlKjQ<u;<i«  ',*  i/^r*  -  <-  *-'/</-'.  '.  a.*  .a.  ',  ,*  *■**  jk,')  •'a*,*- 
That  said  entryman  conM  have  -♦-.•^^>-:  '..•  i-.  :   r.  •*.  .a^i-  *-,f  .  '  a/I  **,»•  #s#.'r./  'x^  /. 
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desired  for  agricultural  purpoHeH.  That  said  land  embraced  by  said  H.  E.  has  con- 
tinued to  be  occupied  for  trade  and  busineHS  purpc^^s  by  thousands  of  people  and  a 
a  great  number  of  houses  and  tent«  are  at  this  time  l)eing  erecteii  on  said  land  for 
business  and  speculative  purposes  with  the  full  knowledge  of  said  entry  man.  That 
naid  entry  wai<  not  made  in  compliance  with  law,  but  for  aj)eculative  puri>ose8  as 
above  shown. 

The  land  involved  here  is  a  part  of  the  territory  ceded  by  the 
Comanche,  Kiowa,  and  Apache  Indians  by  agreement  ratified  by  act  of 
Congress  of  June  6,  lt)00  (31  Stat.,  672,  676),  which,  after  directing 
that  allotments  shall  be  made  to  the  Indians  Jis  in  said  agreement  pro- 
vided, contains  provisions  as  to  the  disposal  of  said  lands  which,  so 
far  as  they  affect  this  case,  are  as  follows: 

That  the  lands  acquired  by  this  agreement  shall  be  opened  to  settlement  by  the 
proclamation  of  the  President  within  t*ix  months  after  allotments  are  made  and  be 
disiJosed  of  under  the  general  provisions  of  the  homestead  and  town-site  laws  of  the 
I'nited  States. 

Before  the  lands  had  been  opened  to  settlememt  under  that  law- 
Congress  by  the  act  of  March  3,  1901  (81  -Stat,  1093),  gave  further 
directions  as  to  these  lands  and  the  manner  in  which  they  should  I>e 
opened  to  settlement  and  entry.  It  was  thereby  directed  that  before 
such  opening  the  Secretary  of  the  Interior  should  subdivide  the  same 
into  such  number  of  counties  as  would  for  the  time  being  best  sub- 
serve the  public  interests,  should  designate  the  place  for  the  county 
scut  of  each  countv  and  "'set  aside  and  reserve  at  such  count v  seat, 
for  disposition  as  herein  provided,  three  hundred  and  twent}'  aoi'os 
of  land.''  The  lands  so  set  apart  wei*e,  in  adv^ance  of  the  opening",  to 
be  surveyed,  subdivided  and  platted  into  lots,  blocks,  streets  and 
alleys,  and  the  lots  were  to  be  sold  at  public  auction  to  the  highest 
bidder  at  sales  to  l)e  had  at  tlie  opening  and  subsequent  thereto. 

Said  act  further  provided  as  follows: 

The  lands  to  be  opened  to  settlement  and  entry  under  the  acts  of  Congress  ratifying 
said  agreements,  resi>ectively,  shall  be  so  ojHjned  by  proclamation  of  the  President, 
and  to  avoid  the  contests  and  conflicting  claims  which  have  heretofore  resulted  from 
ojiening  similar  public  lands  to  settlement  and  entry,  the  President's  proclamation 
shall  prescribe  the  manner  in  which  these  lands  may  be  settled  upon,  occupied,  and 
entercni  by  persons  entitled  thereto  under  the  su-ts  ratifying  said  agreements,  reajpec- 
tively;  and  no  person  shall  l)e  permitted  to  settle  upon,  occupy,  or  enter  any  of  said 
lands  except  as  prescribed  in  such  proclamation  until  after  the  expiration  of  i?ixty 
days  from  the  time  when  the  same  are  opened  to  settlement  and  entry. 

The  President  issued  his  proclamation  July  4,  1901,  declaring  that 
the  ceded  hinds,  with  certain  exceptions  specitically  mentioned,  **w^ili 
on  the  f>th  day  of  August,  1901,  at  i)  o'clock  a.  m.,  in  the  manner 
herein  prescribed  and  not  otherwise,  he  opened  to  entry  and  settle- 
ment and  to  disposition  under  the  general  provisions  of  the  homestead 
and  townsite  laws  of  the  L^nited  States."'' 

The  proclamation  provided  that  persons  d<'siring  to  make  homestead 
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entry  might  be  registered  in  the  manner  therein  set  forth  and  that 
during  the  first  sixty  days  after  the  opening  therein  provided  for  no 
one  but  registered  applicants  would  be  permitted  to  make  homestead 
settlement  upon  any  of  said  lands.  It  then  prescribed  the  manner  in 
which  during  the  first  sixty  days  following  the  opening  registered 
applicant's  would  be  permitted  to  make  homestead  entry  of  said  lands. 
There  is  provision  in  the  proclamation  for  townsite  settlement  and 
entrv  as  follows: 

Any  person  or  persons  desiring  to  found,  or  to  sugge^  establishing,  a  town  site 
upon  any  of  said  ceded  lands  at  any  point  not  in  the  near  vicinity  of  either  of  the 
county  seats  therein  heretofore  selected  and  designated  as  aforesaid,  may,  at  any 
time  before  the  opening  herein  provided  for,  file  in  the  proper  local  land  office  a 
written  ai3plication  to  that  effect,  describing  by  legal  suMivipions  the  lands  intended 
to  be  affected,  and  stating  fully  and  under  oath  the  necessity  or  propriety  of  found- 
ing or  establishing  a  town  at  that  place.  The  local  officers  will  forthwith  transmit 
said  petition  to  the  Commissioner  of  the  General  Land  Office  with  their  recommen- 
dation in  the  premises.  Such  Commissioner,  if  he  l)elieve8  the  public  interests  will 
\ye  subserved  thereby,  will,  if  the  Secretary  of  the  Interior  approve  thereof,  issue  an 
order  withdrawing  the  lands  descrril^d  in  such  petition,  or  any  portion  thereof,  from 
homestead  entry  and  settlement  and  directing  that  the  same  be  held  for  the  time 
being  for  town-site  settlement,  entry,  and  disposition  only.  In  such  event,  the  lands 
so  withheld  from  homestead  entry  and  settlement  will,  at  the  time  of  sai<l  opening 
and  not  before,  become  subject  to  settlement,  entry  and  disposition  under  the  gen- 
eral town -site  laws  except  in  the  manner  herein  prescribed  until  after  the  ex[)iration 
of  sixty  days  from  the  time  of  said  opening. 

It  contains  a  declaration  and  warning,  as  follows: 

All  persons  are  especially  admonisheil  that  under  the  said  act  of  Congress  approved 
March  3,  1901,  it  is  provided  that  no  person  shall  be  permitted  to  settle  ujjon,  occupy, 
or  enter  any  of  said  ceded  lands  except  in  the  manner  j^rescrilK?(l  in  this  proclama- 
tion until  after  the  expiration  of  sixty  days  from  the  time  when  the  same  are  opened 
to  settlement  and  entry.  After  the  expiration  of  the  said  period  of  sixty  days,  but 
not  l)efore,  any  of  said  lands  remaining  undisposed  of  may  be  settled  ui)on,  occupied, 
and  entered  under  the  general  provisions  of  the  homestead  and  town-site  laws  of  the 
United  States  in  like  manner  as  if  the  manner  of  effecting  such  settlement,  occupancy, 
and  entry  had  not  been  prescril)e(l  herein  in  obedience  to  law. 

Only  those  who  were  permitted  by  the  terms  of  the  proclamation  to 
go  upon  these  lands  have  any  right  to  be  there  during  the  period  of 
sixty  days  after  the  date  fixed  for  the  opening.  The  rights  of  those 
w^ho  have  gone  there  in  confoi*mity  with  the  terms  of  the  proclamation 
should  and  will  be  recognized  and  protected  and  they  should  not  and 
will  not  be  made  to  suffer  because  of  the  illegal  and  wrongful  acts  of 
those  who  have  gone  there  in  violation  of  those  terms.  The  law  limits 
the  amount  of  land  to  be  set  apart  for  a  county  seat  to  three  hundred 
and  twenty  acres  and  this  quantity  was  thus  set  apart  at  Lawton.  All 
land  lying  adjacent  to  the  tract  thus  set  apart  and  not  otherwise  appro- 
priated was  on  the  sixth  day  of  August  subject  to  homestead  entry  by 
qualified  persons  duly  registered  and  entitled  to  make  entry  on  that 
day  of  lauds  in  the  Law^ton  land  district.     There  is  no  allegation  that 
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Wood  was  not  thus  qualified,  registered  and  entitled.  The  selection 
and  entry  of  land  adjacent  to  the  town  of  Lawton  was  not  in  violation 
of  the  letter  or  spirit  of  the  law,  and  the  first  allegation  of  Calvert's 
affidavit  does  not  present  a  good  ground  of  contest. 

The  land  embraced  in  Wood's  entry  was  not  subject  to  appropria- 
tion for  town-site  purposes  and  hence  the  allegation  that  it  was  for 
anv  reason  more  valuable  for  such  purposes  than  for  agricultural  pur- 
poses is  not  pertinent  and  can  not  be  accepted  as  a  reason  for  the  can- 
cellation of  the  entry  under  consideration. 

The  other  allegations  that  at  the  time  the  entry  was  made  the  land 
was  occupied  for  business  and  trade,  that  he  could  have  selected  it  in 
square  form  had  he  desired  it  for  agricultural  purposes,  and  that  it  is 
still  occupied  for  trade  and  business,  a  great  number  of  houses  bein^ 
erected  thereon  with  the  full  knowledge  of  the  entryman,  are  not  such 
as  to  wariunt  the  ordering  of  a  hearing.  It  is  not  alleged  that  this 
occupancy  was  by  the  procurement  or  even  with  the  consent  of  the 
entryman.  As  pointed  out  hereinbefore,  the  land  in  question  was  not 
at  the  time  of  Wood's  entry  subject  to  appropriation  for  townsite  pur- 
poses, nor  was  any  person  authorized  to  enter  upon  and  occupy  it  for 
the  purposes  of  trade  and  business.  Any  person  who  went  upon  and 
occupied  it  for  such  purposes  was  there  without  any  color  of  right 
and  in  direct  violation  of  the  proclamation  prescribing  the  manner  of 
opening  said  lands  and  in  open  defiance  of  the  President's  warning. 
It  will  hardly  be  seriously  assorted  that  persons  in  such  a  position 
have  any  rights  in  the  premises.  A  contention  that  such  unauthor- 
ized and  illegal  occupation  of  these  lands  constitutes  a  bar  to  home- 
stead entry  thereof  l)y  one  who  asserts  a  right  by  virtue  of  compliance 
with  the  law  and  regulations  can  not  be  sustained.  To  allow  these 
lands  to  be  appropriated  for  the  purposes  of  a  townsite  would  be  to 
defeat  the  purpose  of  the  selection  of  tracts  for  count}'^  seat  purposes. 
The  lots  in  these  tracts  designated  as  sites  for  county  seats  were  to  be 
sold  for  cash,  the  i)roceeds  to  be  used  to  defray  the  expenses  of  the 
respective  county  governments  until  such  time  as  funds  from  taxation 
should  become  available,  and  for  the  erection  of  public  buildings  and 
other  public  purposes.  To  allow  adjacent  lands  to  be  occupied  for 
townsite  purposes  would  be  to  lessen  the  benefits  to  be  obtained  by 
the  public  from  the  sale  of  lots  in  the  county  seat  town  and  thwart  m 
a  degree,  if  not  in  whole,  the  beneficent  purposes  of  the  legislation 
providing  for  those  towns. 

The  last  allegation  of  the  contest  affidavit  is  that  this  entry  was  made 
for  speculative  purposes  "as  above  shown."'  As  pointed  out,  none  of 
the  allegations  referred  to  in  the  phrase  ''as  above  shown -'constitutes 
a  good  ground  of  contest.  Neither  do  these  allegations  taken  together 
present  such  a  ground.  I'nder  some  circumstances  the  fact  that  one 
s(»lects  for  a  homest<'ad  entr}'  land  adjacent  to  an  esta))lished  town  and 
occupied  l)y  others  might  afford  substantial  reason  for  the  conclusion 
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that  the  selection  was  thus  made  for  speculative  purposes.     But  under 

the  circumstances  of  this  case,  where  Congress  has  provided  for  the 

disposition  of  the  lands  by  way  of  homestead  entry  and  not  otherwise, 

and  where  the  persons  occupying  the  land  are  there  in  direct  violation 

of  law  and  regulations,  no  such  effect  should  be  given  that  fact. 

It  is  not  directly  charged  that  this  entry  is  illegal  because  of  its 

form,  but  that  charge  may  be  implied  from  the  allegations,  and  it  is 

thought  proper  to  refer  to  that  point.     The  act  of  May  2,  181>0  (26 

Stat.,  81),  relating  to  the  disposal  of  lands  in  Oklahoma,  contains  a 

provision  as  follows  (p.  91): 

All  persons  who  shall  settle  on  land  in  said  Territory  under  the  provisions  of  the 
homestead  laws  of  the  United  States  and  of  this  act  shall  be  require<l  to  select  the 
same  in  square  form  as  nearly  as  may  be. 

Section  5  of  the  act  of  March  3,  1891  (26  Stat.,  1095),  amends  section 
2289  Revised  Statutes,  so  that  as  amended  that  section  directs  that 
lands  to  be  taken  as  a  homestead  shall  ''  be  located  in  a  bodv  in  con- 
fomiity  to  the  legal  subdivisions  of  the  public  lands."  This  is  the 
general  provision  of  the  homestead  law  as  to  the  form  of  an  entry. 
The  act  of  June  H,  1900,  nnpra^  provides  that  these  lands  shall  *"*  be 
disposed  of  under  the  general  provisions  of  the  homestead  and  town- 
site  laws  of  the  United  States."  The  general  provision  of  the  act  of 
1891  rather  than  the  special  provision  of  that  of  1890  will  control  as 
to  the  foiTU  of  entries  of  these  lands.  The  lands  embraced  in  the  entry 
under  consideration  are  "'in  a  body  in  conformity  to  the  legal  sub- 
divisions of  the  public  lands,"  and  it  is  not  subject  to  successful  attack 
because  of  the  form  of  the  land  included  therein. 

For  the  reasons  herein  given  it  is  deemed  that  the  allegations  of  the 
contest  affidavit  are  insufficient  to  demand  the  cancellation  of  Wood's 
entrv,  and  the  recommendation  of  vour  office  that  said  affidavit  be 
rejected  is  approved,  and  it  is  so  ordered. 


^IlLASKAK  L.ANDS-MINIXG  CL.AIM-TOWNSITE. 

Harkkader  et  al.  ?'.  Goldstein. 

The  jurisdiction  of  the  land  department  over  public  lands  does  not  cease  until  the 
legal  title  has  passed  from  the  govemuient. 

A  change  in  the  person  holding  the  office  of  Secretary  of  the  Interior  does  not  defeat 
or  prevent  a  review  or  reversal  in  any  instance  where  the  Secretary  making  the 
niling,  or  rendering  the  decision,  if  still  holding  the  office,  would  l)e  in  duty 
bound  to  review  or  reverse  his  own  act. 

Where  a  person  has  complieii  with  all  the  termn  and  conditions  necessary  to  obtain- 
ing title,  and  tl^e  officers  of  the  government  whose  duty  it  was  to  act  in  the 
premises  in  the  first  instance  have  accepte<l  his  proof  and  issued  final  certificate 
of  entry  thereon,  he  acquires  a  vested  interest  in  the  land  embraced  in  his  entry, 
and  l)ecome8  prima  facie  the  e(|uitable  owner  thereof  and  entitled  to  a  patent; 
and  anyone  thereafter  attacking  the  entry  assumes  the  burden  of  establishing 
such  illegality  in  the  procurement  or  allowance  thereof  as  would  defeat  the 
issuance  of  patent  thereon. 
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Conditions  with  reppeot  to  the  charattter  of  land,  as  they  exist  at  the  date  of  entry, 
or  at  the  time  when  all  the  necessary  requirements  have  been  complied  with  by 
the  person  seeking:  title,  must  determine  whether  the  land  is  subject  to  sale  or 
other  dispositicm  under  the  law  upon  which  the  application  for  patent  is  based, 
and  no  chanj?e  in  such  conditions,  subsequently  occurring,  can  impair  or  in  any 
manner  affect  the  applicant's  right  to  a  patent,  if  in  other  respects  establishe^L 

The  right  to  a  patent,  once  vested,  is,  for  most  purposes,  equivalent  to  a  patent 
issued,  and  when  in  fact  issued  the  patent  relates  back  to  the  time  when  the 
right  to  it  became  fixed. 

In  order  to  except  mineral  land  from  the  oi)eration  of  a  townsite  or  other  entry 
made  in  pursuance  of  law,  the  land  must  be  known,  at  the  time  of  the  entry,  to 
contain  minerals  of  such  charac^ter  and  value  as  to  justify  expenditures  for  the 
purpose  of  extracting  them. 

The  acts  of  the  heads  of  the  several  departments  of  the  government,  in  relation  to 
matters  which  appertain  to  their  res|)ective  duties,  are,  in  legal  effect,  the  act** 
of  the  executive. 

A  question  of  executive  reservation  or  appropriation  of  public  lands,  is  one  of  fact, 
rather  than  of  mere  form. 

Departmental  decision  of  October  29,  1896,  in  the  case  of  Goldstein  r.  Juneau  Town- 
site,  23  L.  D.,  417,  va<*Ated  and  annulled. 

Acting  Secretary  Ryan  to  thr  Coin nuHHioner  of  the  (reneral  Land 
(W.V.  D.)  ^    Office.  8eptiinher  S,  1901,  '  (A.  B.  P.) 

By  act  of  May  17,  1884  (23  Stat.,  24),  the  Congress  provided  a  civil 
government  for  the  district  of  Alaska.  By  section  8  of  the  act  the 
district  of  Ahiska  was  created  a  land  district,  and  a  United  States  land 
oflBce  was  established  therein  and  located  at  Sitka.  It  was  also  pro- 
vided in  said  section  that — 

the  laws  of  the  United  States  relating  to  mining  claims,  and  the  rights  incident 
thereto,  shall,  from  and  after  the  passage  of  this  act,  be  in  full  force  and  effect  in 
siiid  district  ....  Provided^  That  the  Indians  or  other  i^rsons  in  said  district 
shall  not  be  disturljed  in  the  j)ossessi()n  of  any  lands  actually  in  their  use  or  occupa- 
tion or  now  claimed  by  them  but  the  terms  under  which  such  persons  may  acquire 
title  to  such  lands  is  reserve<l  for  future  legislation  by  Congress:  And  pr(wided  furiher^ 
That  parties  who  have  lociited  mines  or  mineral  privileges  therein  under  the  laws  of 
the  United  States  applical)le  to  the  public  domain,  or  who  have  occupied  and 
improved  or  exercised  acts  of  ownership  over  such  claims  shall  not  be  disturbed 
therein  but  shall  be  allowed  to  perfect  their  title  to  such  claims  by  payment  as 

aforesaid. 

*  "k  *  *  *  *  * 

But  nothing  contained  in  this  act  sliall  be  construed  to  put  in  force  in  said  district 
the  general  land  laws  of  the  United  States. 

By  the  act  of  March  3,  1891  (2G  Stat.,  101)5,  1099,  section  11),  it  was 

provided  as  follows: 

Tliat  until  otherwise  ordere<i  by  Congress  lands  in  Alaska  may  be  entereti  for 
town-site  purposes,  for  the  several  use  and  benefit  of  the  occm>auts  of  such  town- 
sites,  l)v  such  trustee  or  trustees  as  mav  l)e  named  bv  the  Secretarv  of  the  Interior 
for  that  pur[)ose,  such  entries  to  be  made  under  the  provisions  of  sei'tion  twenty- 
three  hundred  and  eighty-seven  of  the  Revised  Statutes  as  near  as  may  be;  and  when 
such  entries  shall  have  l)een  made  the  Secretary  of  the  Interior  shall  provide  by 
regulaticm  for  the  proper  execution  of  the  trust  in  favor  of  the  inhabitants  of  the 
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town-site,  including  the  survey  of  the  land  into  lots,  according  to  the  spirit  and 
intent  of  said  section  twenty-three  hundred  and  eighty-seven  of  the  Revised  Statutes, 
whereby  the  same  results  would  be  reached  as  though  the  entry  had  been  made  by 
a  county  judge  and  the  disposal  of  the  lots  in  such  town-site  and  the  proceeds  of  the 
sale  thereof  had  been  prescribed  by  the  legislative  authority  of  a  State  or  Territory: 
Provided,  That  no  more  than  six  hundred  and  forty  acres  shall  be  embraced  in  one 
towns! te  entry. 

October  13, 1893,  John  Olds,  trustee,  acting  under  the  last-mentioned 
act,  made  townsite  entry  No.  1,  Sitka,  Alaska,  embracing  121.52  acres 
of  land  and  known  as  the  townsite  of  Juneau.  May  19,  1894,  Anna 
Goldstein  filed  a  protest  against  the  issuance  of  patent  upon  the  entry. 
She  alleged  ownership  of  a  mining  claim  known  as  the  Bonanza  lode 
claim,  located  June  26,  1886,  and  in  conflict  with  said  entry;  that  the 
land  embraced  in  said  Bonanza  claim  was  mineral  in  chaiticter  and  not 
subject  to  disposal  under  the  townsite  laws.  A  hearing  was  had  upon 
the  protest.  The  local  officers  found  that  the  land  in  controversy  was 
not  mineral  in  character,  and  that  finding  was  affiimed  by  your  office. 
On  appeal  to  the  Department,  the  action  of  your  office  was,  by  decision 
of  October  29,  1896,  reversed,  and  it  was  directed  that  the  townsite 
entrv  be  canceled  to  the  extent  of  its  conflict  with  the  Bonanza  claim, 
(See  Goldstein  v.  Juneau  Townsite,  23  L.  D.,  417).  The  townsite 
survey  and  entry  were  subsequently  amended  to  conform  to  said 
departmental  decision,  and  patent  has  been  issued  accordingly. 

February  6,  1899,  Anna  Goldstein  tiled  application  for  patent  to  the 
Ifenanza  lode  claim,  survey  No.  316,  Sitka,  Alaska.  During  the 
period  of  the  publication  of  notice  of  this  application  protests  were 
filed  by  George  Harkrader  and  numerous  other  persons,  based  upon 
the  use,  occupation,  and  improvement  by  them  of  the  land  embraced 
in  said  mining  claim.  These  protestants  allege  in  substance  that  they 
are  entitled  to  protection  under  the  first  proviso  to  section  8  of  the  act 
of  May  17,  1884,  mupra;  that  the  land  covered  by  the  Bonanza  claim 
is  not  mineral  land  subject  to  entry  under  the  mining  laws;  that  a  por- 
tion of  the  land  covered  by  said  claim  was  embraced  in  a  government 
reservation  at  the  time  the  claim  was  located,  and  has  never  been 
released  from  such  reservation;  that  the  mining  claim  is  based  upon 
fraud:  and  that  the  application  for  patent  thereto  should  be  rejected. 

It  appears  that  suits  were  instituted  in  the  local  court  by  some  of 
these  protestants  (Young  t4  ah  v.  Goldstein,  97  Fed.  Rep.,  303),  and 
for  that  reason  the  local  officers  and  your  office  in  turn  suspended 
action  upon  the  application  for  patent.  February  3,  1900,  the  Depart- 
ment held  that  the  matters  presented  by  the  protest  were  not  primarily 
for  judicial  investigation  and  could  not  be  made  the  su))ject  of  adverse 
proceedings  under  sections  2325  and  2326  of  the  Revised  Statutes. 
The  suspension  was  thereupon  vacated,  and  your  office  was  directed  to 
proceed  to  a  full  ascertainment  of  the  facts  and  to  a  decision  upon  the 
rights  of  the  government  and  other  parties  interested  in  the  premises. 
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Actinpf  under  this  direction,  your  office,  by  decision  of  July  10, 
1900,  held,  in  substance:  (1)  That  the  land  in  controversy  had  been 
determined  to  be  mineral  in  character  by  the  departmental  decision  of 
October  29, 1896,  in  the  case  of  Goldstein  v.  Juneau  Townsite,  ^ipra^ 
and  that  such  a  deteimination  is  binding  in  this  proceeding;  (2)  that  a 
portion  of  the  land  applied  for  was  embraced  in  a  government  reser- 
vation prior  to  and  at  the  time  of  the  location  of  the  Bonanza  claim^ 
and  should,  for  that  reason,  be  excluded  from  said  claim;  and  (3)  that 
an  amended  survey  should  be  made,  to  properly  describe  such  exclu- 
sion, and  to  refonn  the  lines  of  the  claim  in  other  particulars  not 
material  to  be  here  mentioned.  Subject  to  these  modifications  and 
requirements,  the  application  for  mineral  patent  was  sustained  and  the 
protests  dismissed. 

Appeals  from  said  decision  have  been  filed  by  both  the  protestant^ 
and  the  mineral  applicant. 

The  protestants  attack  this  decision  of  ^'^our  office  to  the  extent  that 
the  application  for  mineral  patent  is  thereby  sustained  and  their  pro- 
tests dismissed.  Among  other  things,  they  allege  that  the  issues 
i-aised  by  their  protests  involve  the  character  of  the  land  for  which 
mineral  patent  is  sought;  that  said  land  does  not  contain  valuable  min- 
eral deposits  and  is  not  subject  to  disposal  under  the  mining  laws; 
that  the  departmental  decision  in  the  case  of  Goldstein  ?\  Juneau 
Townsite,  sujrra^  is  not  an  adjudication,  determinate  and  conclusive 
against  them,  upon  the  question  of  the  character  of  the  land,  or  upon 
any  other  matter  presented  by  their  protests;  that  grave  errors  were 
committed  in  said  departmental  decision  (1)  in  placing  the  burden  of 
proof  upon  the  applicant  for  townsite  patent,  (2)  in  holding  the  land 
covered  by  the  alleged  Bonanza  location  to  be  minei'al  in  character, 
(3)  in  considering  evidence  relating  to  conditions  which  were  not 
known  to  exist  until  after  the  date  of  the  townsite  entry,  and  (4)  in 
not  determining  the  character  of  the  land  upon  the  conditions  as  they 
existed  and  were  known  at  the  date  of  the  entry.  They  ask  that 
the  decision  appealed  from  be  reversed;  that  the  departmental  decision 
of  October  29,  1896,  in  the  case  of  Goldstein  v.  Juneau  Townsite, 
be  recalled  and  vacated;  that  the  tow^nsite  entiy  of  October  13,  1893, 
to  the  extent  canceled  by  said  departjnental  decision,  be  reinstated; 
and  that  supplementiil  patent  be  Issued  to  the  townsite  trustee  to 
embrace  the  land  excluded  from  the  entr}'^  by  such  cancellation. 

The  errors  assigned  in  the  appeal  by  Goldstein,  the  mineral  appli- 
cant, deny  the  correctness  of  your  office  decision  with  respect  to  the 
government  reservation  thereby  held  to  have  excluded  from  the 
mineral  location  a  portion  of  the  land  included  in  the  Bonanza  claim, 
and  also  with  respect  to  the  amended  survey  thereby  required.  It  is 
contended  that  the  land  in  controversy  having  been  found  to  be  min- 
eral in  character  by  the  departmentiil  decision  in  the  case  of  Goldstein 
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i\  Juneau  Townsite,  that  finding  is  final  and  conclusive;  that  no  part 
of  the  land  included  in  said  claim  was  ever  embraced  in  any  reserva- 
tion established  by  the  government;  that  there  is  no  necessity  for  an 
amended  survey  of  the  claim  applied  for;  and  that  mineral  entry 
should  be  allowed  and  patent  issued  upon  the  existing  survey  and 
application. 

In  view  of  the  matters  presented  by  the  record,  and  by  the  appeals 
and  arguments  filed  in  support  thereof,  the  Department,  being  con- 
vinced that  its  decision  of  October  29,  1890,  in  the  case  of  Goldstein 
V.  Juneau  Townsite,  should  be  reviewed  and  reconsidered,  notice  was 
given  to  all  parties  interested  that  an  oral  hearing  would  be  had,  at 
which  the}'  could  present  an}^  claim  or  contention  they  might  desire 
upon  the  questions  involved  in  said  decision.  In  response  to  the 
notice  the  parties  all  appeared  liy  counsel  and  were  heard  both  in  oi'al 
argument  and  upon  printed  briefsi. 

That  the  subject-matter  of  the  departmental  decision  of  October  29, 
1896,  is  still  within  the  jurisdiction  and  control  of  the  land  depart- 
ment, there  can  be  no  doubt.  The  legal  title  to  this  land  is  still  in  the 
government. 

It  was  held  by  the  supreme  court,  in  the  case  of  Michigan  Land  and 
Lumber  Co.  ?'.  Rust  (168  U.  wS.,  589,  592-3),  as  follows: 

(ienerally  speaking,  while  the  legal  title  remains  in  the  United  States,  the  j^rant 
is  in  process  of  administration  and  the  land  is  subject  to  the  jurisdiction  of  the  land 
department  of  the  government.  It  is  true  a  patent  is  not  always  necessary  for  the 
transfer  of  the  legal  title.  Sometimes  an  act  of  Congress  will  pass  the  fee.  Strother 
r.  Lucas,  12  Pet,  410,  454;  Grignon's  Lessee  v.  Astor,  2  How.,  319;  Chouteau  v.  Eck- 
hart,  2  How.,  344,  372;  Glasgow  v.  Hortiz,  1  Black,  595;  Langdeau  v.  Hanes,  21 
Wall.,  521;  Ryan  r.  Carter,  93  U.  S.,  78.  Sometimes  a  certification  of  a  list  of  lands 
to  the  grantee  is  declared  to  be  oi)erative  to  transfer  such  title,  Rev.  Stat.,  2449; 
Frasher  v.  O'Connor,  115  U.  S.,  102;  but  wherever  the  granting  act  specifically  pro- 
vides for  the  issue  -of  a  patent,  then  the  rule  is  that  the  legal  title  remains  in  the 
government  until  the  issue  of  the  patent,  Bagnell  v.  Broderick,  13  Pet.,  436,  450; 
and  while  so  remaining  the  grant  is  in  process  of  administration,  and  the  jurisdic- 
tion of  the  land  department  is  not  lost  ....  In  other  words,  the  power  of  the 
department  to  inquire  into  the  extent  and  validity  of  the  rights  claimed  against  the 
government  does  not  cease  until  the  legal  title  has  })assed. 

In  Beley  /'.  Napthaly  (169  T.  S.,  353,  304)  the  court  said: 

The  fact  that  a  decision  refusing  the  patent  was  made  by  one  Secretary  of  the 
Interior,  and,  upon  a  rehearing,  a  decision  granting  the  patent  was  made  by  another 
Secretary  of  the  Interior,  is  not  material  in  a  case  like  this.  It  is  not  a  personal  but 
an  official  hearing  and  decision,  and  it  is  made  by  the  Secretary  of  the  Interior  as 
such  Secretary,  and  not  by  an  individual  who  liapi)ens  at  the  time  to  fill  that  office, 
and  the  application  for  a  rehearing  may  be  made  to  the  successor  in  office  of  the 
person  who  made  the  original  decision,  providinl  it  could  have  In^en  made  to  the 
latter  had  he  remained  in  office. 

See  also,  on  the  Hame  subject,  Knight  r.  V,  S.  Land  Association 
<U2  U.  S.,  161,  181);  Brown  r.  Hitchcock  (173  U.  S.,  473);  Hawley 
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V.  Diller  (178  U.  S.,  476);  Parcher  r.  Gillen  (26  L.  D.,  34,  39-41): 
Aspen  Con8olidatod  Mining  Company  r.  Williams  (27  L.  D.,  1,  5,  11). 
It  appears  that  after  the  decision  of  October  29, 1896,  in  the  case  of 
Goldstein  r.  Juneau  Townsite,  aupra^  had  been  promulgated  and 
notice  thereof  given  to  the  parties,  and  before  the  thirty  days  allowed 
for  filing  a  motion  for  review  had  elapsed,  the  attorney  for  the  town- 
site  trustee,  apparently  for  the  purpose  of  expediting  the  issue  of 
patent  for  that  portion  of  the  land  embraced  in  the  townsite  entry 
which  was  not  affected  by  said  decision,  filed  in  your  office  a  written 
waiver  of  ^'all  rights  of  review,  rehearing,  or  reconsideration/'  It  is 
contended  that  the  effect  of  this  waiver  was  to  preclude  the  townsite 
occupants  of  the  land  now  in  question  from  thereafter  questioning- 
said  decision.  The  Department  is  not  favombly  impressed  with  this 
contention.  It  is  not  stated  in  said  waiver,  nor  can  it  l)e  reasonablv 
inferred  therefrom,  that  its  purpose  was  to  preclude  the  occupants  of 
this  portion  of  the  townsite  from  thereafter  applying  to  the  Secretar\- 
of  the  Interior  for  the  correction  of  any  prejudicial  errors  or  mistaken 
in  said  departmental  decision.  Moreover,  it  is  doubtful  whether  it 
was  within  the  authority  of  the  townsite  trustee  to  waive  any  rights  of 
these  occupants,  in  the  absence  of  some  assent  by  them,  and  the  his- 
tory of  these  proceedings  shows  that  such  assent  was  never  given  or 
intended.  If  serious  errors  were  conmiitted  in  the  foi*mer  depart- 
mental decision  it  is  not  only  within  the  power  of  the  Secretary  of  the 
Interior,  but  it  is  his  duty,  to  see  that  they  are  corrected  before 
patent  is  issued  for  the  land.  x\s  wiis  said  l)y  the  supreme  court  in 
Knight  i\  U.  S.  Land  Association,  f<tfj/ra : 

It  makes  no  difference  whether  the  api>eal  is  in  rejfular  form  according  to  the 
established  rules  of  the  Department,  or  whether  the  Secretary  on  his  own  motion, 
knowing  that  injustice  is  about  to  be  done  ....  takes  up  the  case  and  disposes  of 
it  in  accordance  with  law  and  justice.  The  Secretary  is  the  guardian  of  the  people 
of  the  Uniteri  States  over  the  public  lands.  The  obligations  of  his  oath  of  otfit*e 
oblige  him  to  see  that  the  law  is  carried  out,  and  that  none  of  the  public  domain 
is  wasted  or  is  disposed  of  to  a  j)arty  not  entitled  to  it.  He  represents  the  govern- 
ment which  is  a  party  in  interest  in  every  case  involving  the  survey  and  disposal 
of  the  public  lands. 

Believing  that  the  interests  of  the  gov^ernment  and  of  the  contending^ 
parties  require  it,  the  Department  has  caused  the  record  upon  which 
its  said  decision  of  October  21),  1896,  was  based  to  be  carefully  re-ex- 
amined. From  such  re-examination  it  appears  that  the  townsite  entry 
was  made  without  protest  or  objection  from  anyone,  upon  proofs 
showing  all  the  land  embraced  therein  to  be  non-mineral  in  character, 
and  after  notice  of  the  application  for  townsite  patent  had  been  regu- 
larly published  and  posted  as  required  by  law  and  official  regulations. 
Goldstein's  protest,  wherein  the  land  claimed  under  the  Bonanza 
location  was  alleg(*d  to  be  mineral  in  character,  was  filed  more  than 
seven  months  after  the  townsite  entry  had  been  made.     The  principal 
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issue  raised  by  that  protest  was  the  character  of  the  land.  The  De- 
partment, in  rendering  its  decision  of  October  29.  1896,  placed  the 
burden  of  proof  upon  the  townsite  entryman.  The  reason  for  so  doing 
was  stated  as  follows: 

The  townsite  application  and  entry  made  pending  the  mineral  loc^ation,  and  with 
a  view  to  obtaining  patent  to  the  entire  interest  in  all  the  land  included  in  said  min- 
eral location,  pat8  the  townsite  in  the  attitude  of  asserting  the  non-mineral  character 
of  all  of  said  land,  and  of  a&suming  the  burden  of  establishing  that  fact  by  proof. 

The  inile  thus  stated  and  applied  was  clearly  erroneous.     True,  the 
townsite  entry  was  made  after  the  Bonanza  claim  had  been  located, 
but  the  existence  of  such  location  was  not  in  itself  evidence  of  the 
mineral  character  of  the  hind.     (Maginider  v.  Oregon  and  California 
R.   R.  Co.,  28  L.  D.,  174;  Elda  Mining  and  Milling  Co.,  29  L.  D., 
:270.)     The  townsite  entry  was  based  upon  proof  showing  the  land  to 
be  non-mineral,  against  which  proof  no  protest  or  objection  was  pre- 
sented or  raised  at  the  time  by  the  minei*al  claimant,  althousfh  notice 
of  the  townsite  application  was  regularly  given  and  full  opportunity 
afforded  for  presenting  objections  if  there  were  any.     After  the  allow- 
ance of  the  entry  the  townsite  entryman  was  no  longer  in  the  attitude 
of  one  asserting  the  non-mineral  character  of  the  land.     He  had  already 
submitted  proof  showing  the  land  to  be  non-mineral.     The  local  land 
ofhcers  had  passed  upon  and  approved  his  proof.     They  had  accepted 
the  money  paid  for  the  land  and  had  given  a  receipt  therefor,  and 
upon  the  proof  and  payment  had  issued  final  certificate  of  entry. 
Having  complied  with  all  the  terms  and  conditions  necessary  to  obtain- 
ing title,  and  the  officers  of  the  government  whoso  duty  it  was  to  act 
in  the  premises,  in  the  first  instance,  having  accepted  his  proof  and 
issued  final  certificate  of  entry  thereon,  the  townsite  entryman,  and 
those  for  whom  he  was  trustee,  had,  upon  the  face  of  the  record, 
acquired  a  vested  interest  in  the  land,  and,  under  the  law,  had  become 
prtnut  facte  the  equitable  owners  thereof  and  entitled  to  a  patent,  and 
anyone  thereafter  attacking  the  entry  thus  allowed  assumed  the  bur- 
den of  establishing  such  illegality  in  the  procurement  or  allowance  of 
the  entry  as  would  defeat  the  issuance  of  patent  thereon.     (See  author- 
ities cited  in  Aspen  Consolidated  Mining  Co.  /\  Williams,  27  L.  D..1.) 
Manifestly,  therefore,  the  onus  of  proving  the  alleged  illegality  of 
the  townsite  entry  upon  the  protest  in  the  former   proceeding  was 
upon  Goldstein,  the  attacking  party,  and  in  holding  otherwise  the 
Department  was  clearly  in  error. 

It  is  found  that  the  Department  was  also  in  error  upon  another 
point  in  said  decision.  The  hearing  upon  Goldstein's  protest  was  had 
in  April  and  May,  181K5.  The  record  shows  that  the  evidence  sub 
mittedat  the  hearing  relatcvs  largely  to  examinations  and  prospecting 
of  the  land,  after  the  date  of  the  townsite  entry,  and  to  conditions  as 
they  existed  immediately  prior  to  the  time  of   the  hearing.     This 
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evidence  was  all  conHidered  by  the  Department,  and  its  said  decision 
was  in  part  based  upon  it. 

It  is  well  settled  that  the  conditions  with  respect  to  the  character  of 
land,  as  thev  exist  at  the  date  of  entry,  or  at  the  time  when  all  the 
necessary  requirements  have  been  complied  with  by  the  person  seek- 
ing title,  must  determine  whether  the  land  is  subject  to  sale  or  other 
disposal  under  the  law  upon  which  the  application  for  patent  is  based; 
that  no  change  in  such  conditions,  subsequently  occurring,  can  impair 
or  in  any  manner  affect  the  applicant's  right  to  a  patent  upon  his 
entry,  if  in  other  respects  established;  that  the  right  to  a  patent,  once 
vested,  is,  for  most  purposes,  equivalent  to  a  patent  issued,  and  when 
in  fact  issued  the  patent  relates  back  to  the  time  when  the  right  to  it 
became  fixed. 

In  Deffeback  r.  Hawke  (115  U.  S.,  392,  404)  the  supreme  court* 
after  referring  to  numerous  provisions  of  the  statutes  relating  to  the 
disposal  of  lands  valuable  for  minerals,  said: 

It  is  plain  from  this  brief  statement  of  the  legislation  of  Congress,  that  no  title 
from  the  United  States*  to  land  known  at  the  time  of  sale  to  be  valuable  for  its  min- 
erals of  gold,  pilver,  cinnabar,  or  copper  can  be  obtained  under  the  preemption  or 
homestead  laws  or  the  townsite  laws,  or  in  any  other  way  than  as  prescribed  by  the 
laws  specially  authorizing  the  sale  of  such  lands  except  in  the  States  of  Michigan^ 
Wisconsin,  Minnesota,  Missouri  and  Kansas.     We  say  "land  known  at  the  time  to 
be  valuable  for  its  minerals,"  as  thpre  are  vast  tracts  of  public  land  in  which  minerals 
of  different  kinds  are  found,  but  not  in  such  quantity  as  to  justify  expenditures  in 
the  effort  to  extract  them.     It  is  not  to  such  lands  that  the  term  "  mineral"  in  the 
sense  of  the  statute  is  applicable.     In  the  first  section  of  the  act  of  1866  no  designa- 
tion is  given  of  the  character  of  mineral  lands  which  are  free  and  open  to  explora- 
tion.    But  in  the  act  of  1872,  which  repealed  that  section  and  re-enacted  one  of 
broader  import,  it  is  *'  mluahle  mineral  deposits"  which  are  declared  to  be  free  and 
oi>en  to  exploration  and  purchase.     The  same  t^rm  is  carried  into  the  Revised  Stat- 
utes.    It  is  there  enacted  that  **  lands  vnlwihle  for  minerals"  shall  be  reserved  from 
sale,  except  as  otherwise  expressly  direct^!,  and  that  **ra/Ma6/€  mineral  deposits'* 
in  lands  belonging  to  the  Uniteii  States  shall  l)e  free  and  oix?n  to  exploration  and 
purchase.     We  also  say  lands  knoim  at  the  time  of  their  sale  to  be  thus  valuable,  in 
order  to  avoid  any  possible  conclusion  against  the  validity  of  titles  which  may  be 
issued  for  other  kinds  of  land,  in  which,  years  afterwards,  rich  deposits  of  mineral 
may  be  discovered. 

In  Colorado  Coal  and  Iron  Co.  v.  United  States  (123  U.  S.,  307,  328) 
it  was  said: 

A  change  in  the  conditions  occurring  subso(iuently  to  the  sale,  whereby  new  dis- 
coveries are  made,  or  by  means  whereof  it  may  l)ecome  profitable  to  work  the  veins 
and  mines,  can  not  affect  the  title  as  it  passed  at  the  time  of  the  sale.  The  question 
must  l)e  determined  according  to  the  fsu^'b^  in  existence  at  the  time  of  the  sale. 

See,  also,  Kern  Oil  Co.  ef  ah  v.  Clarke  (30  L.  D.,  550,  556-60);  Kern 
Oil  Co.  ef  aL  i\  Clotfelter  (30  L.  D.,  5S3);  and  authorities  on  this  sub- 
ject cited  in  those  cases. 

It  is  clear,  therefore,  that  in  its  former  decision  the  Department 
erred  in  considering  and  giving  weight  to  evidence  of  the  result  of 
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examinations  made  of  the  land  and  of  prospecting  for  minerals  thereon^ 
after  the  proofs  in  support  of  the  application  for  townsite  patent  had 
been  passed  upon  and  approved  by  the  local  land  oflBcers,  and  payment 
for  the  land  had  been  accepted  and  final  certificate  of  entry  issued. 
The  rights  of  the  parties  should  have  been  determined,  and  must  now 
be  determined,  upon  the  cohditiorfs  as  they  were  known  to  exist  at  the 
date  of  the  townsite  entry — October  13,  1893. 

It  is  also  well  settled  that  in  order  to  except  minei-al  land  from  the 
operation  of  a  townsite  or  other  entry  made  in  pursuance  of  law,  the 
land  must  be  known,  at  the  time  of  the  entry,  to  contain  minerals  of 
such  character  and  value  as  to  justify  expenditures  for  the  purpose  of 
extracting  them.  In  other  words,  to  exclude  land  from  entry,  except 
under  the  mining  laws,  it  must  be  of  known  value  for  minemls  and 
the  known  value  must  be  such  as  to  justify  the  expenditure  of  money 
and  labor  in  extracting  the  minerals  for  mining  purposas. 

In  Dower  i\  Richards  (151  U.  S.,  (558,  ()63)  the  supreme  court,  speak- 
ing on  this  subject,  said: 

It  ifl  establLshed  by  former  decisions  of  this  court  that,  under  the  acts  of  Congress 
which  govern  this  case,  in  order  to  except  mines  or  mineral  lands  from  the  opera- 
tion of  a  townsite  patent,  it  is  not  sufficient  that  the  lands  do  in  fact  contain  minerals, 
or  even  valuable  minerals,  when  the  townsite  patent  takes  effect;  but  they  must  at 
that  time  be  known  to  contain  minerals  of  such  extent  and  value  as  to  justify 
expenditures  for  the  purpose  of  extracting  them;  and  if  the  lands  are  not  known  at 
that  time  to  be  so  valuable  for  mining  purposes,  the  fact  that  they  have  once  been 
valuable,  or  are  afterwards  discovered  to  be  still  valuable  for  such  purposes,  does 
not  defeat  or  impair  the  title  of  persons  claiming  under  the  townsite  patent.  Deffe- 
back  V.  Hawke,  115  U.  S.,  392;  Davis  r.  Weibbold,  139  U.  S.,  507. 

The  testimony  in  the  record  has  been  carefully  retaamined  and  con- 
sidered in  the  light  of  the  authorities  here  cited  and  of  the  principles 
therein  enunciated.  Such  testimony  utterly  fails  to  show  that  the  land 
embraced  in  the  Bonanza  claim  was  known  to  be  valuable  for  mine  mis 
at  the  time  the  townsite  entry  was  made.  The  utmost  that  can  be 
reasonably  said  in  favor  of  the  contention  of  the  mineral  claimant  in 
this  respect,  is  that  there  were,  at  the  date  of  the  townsite  entry,  indi- 
cations of  the  existence  of  mineral  in  the  claim,  but  not  in  sufficient 
quantity  to  indicate  or  justify  any  systematic  or  continuoiLs  prospect- 
ing or  working  of  the  claim.  Nor  can  it  be  said  that  at  the  time  of 
the  townsite  entry  the  mining  claim  was  of  such  recent  location  that 
there  had  not  been  opportunity  to  develop  the  extent  and  character  of 
its  claimed  mineral  deposits.  At  that  time  the  mining  claim  had  been 
located  over  seven  years  and  there  had  })een  nothing  more  than  a  pre- 
tense of  prospecting,  working  or  developing  the  claim.  The  evidence 
falls  far  short  of  showing  that  the  land  was  known,  at  the  date  of  the 
townsite  entrv,  to  contain  minerals  of  such  extent  and  value  as  to  con- 
stitute  it  land  known  to  be  valuable  for  minerals  within  the  principle 
laid  down  in  the  case  of  Dower  v.  Richards,  supra.     It  should  be 
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observed,  in  this  conni^etion,  that  ev^en  upon  a  consideration  of  all  the 
evidence,  as  well  that  relating  to  matters  occurring  after  the  entry  as 
that  relating  to  conditions  existing  at  the  date  of  the  entry,  and  with 
the  burden  of  proof  placed  upon  the  ,townsitc  trustee,  the  conclu- 
sion arrived  at  by  the  Department  in  its  said  decision  of  October  29^ 
1896,  on  the  question  of  the  character  of  the  land,  was  of  a  doubtful 
and  unsatisfactory,  rather  than  of  a  positive  and  definite,  nature.  At 
the  date  of  the  hearing,  there  were  improvements  upon  the  land,  made 
by  others  than  the  mineral  claimant,  of  the  value  of  ^50,000  or  more. 
It  was  stated  in  said  departmental  decision: 

It  can  not  be  said  that  the  testimony  offered  by  the  mineral  claimant,  taken  a£>  a 
whole  shows  a  defined  yein  of  mineral,  in  quantity  and  quality  such  as  to  make  it  a 
present  paying  mine,  but  it  is  strongly  suggested  that  with  further  development  it 
would  l3e  a  paying  mine.  The  testimony  offered  by  the  two  sides,  which  was 
intended  to  show  the  present  character  of  the  land  is  pretty  nearly  balanced 

It  is  apparent  that  if  it  should  now  be  decided  on  the  showing  made,  that  the 
character  of  the  land  is  non-mineral,  the  effect  would  l)e  to  withdraw  and  seal  from 
mining  enterprise  what  rea'^onably  promises  to  be  a  valuable  mine  with  further 
developments. 

I'^pon  careful  and  mature  considOsration  of  the  entire  record,  the 
Department  is  of  the  opinion,  and  now  decides,  that  the  land  in  con- 
troversv  was  not  known  to  be  valuable  for  minerals  at  the  date  of 
the  townsite  entry,  and  was  not  for  such  reason  excepted  from  said 
entry;  that  in  its  decision  of  Octol)er  21),  1896,  the  Department  erred 
in  holding  the  laud  to  be  mineral  in  character,  and  in  canceling  the 
townsite  entr\'  to  the  extent  stated,  for  that  reason.  Justice  demands, 
therefore,  that  said  entrv  should  be  reinstated. 

It  was  objected,  by  counsel  for  the  mineral  claimant,  at  the  oral 
argument  for  the  first  time,  that  the  townsite  entry  was  irregularly 
^  allowed  for  the  reason  that  certain  proofs  upon  which  it  was  in  part 
based  were  not  taken  at  the  time  and  place  stated  in  the  notice  of  the 
application  for  patent,  but  at  another  time  and  place.  It  is  not  claimed, 
however,  that  the  required  proofs  were  not  made,  or  that  any  one 
has  been  misled  or  in  any  manner  injured  by  the  alleged  irregularity. 
Moreover,  such  irrregularity,  if  in  fact  it  occurred  as  alleged,  was, 
in  view  of  the  position  here  taken,  purely  a  question  between  the 
government  and  the  townsite  people. 

From  what  has  been  said,  it  is  apparent  that  none  of  the  other  matters 
presented  by  the  parties  litigant  need  be  considered  in  so  far  as  the 
claim  of  the  applicant  for  mineral  patent  is  concerned.  It  being  now 
held  that  the  land  in  controversy  was  not  known  mineral  land  at  the 
date  of  the  townsite  entrv,  it  necessarily  follows  that  there  is  no  founda- 
tion  for  the  claim  asserted  by  (Goldstein,  and  that  her  application  for 
mineral  patent  nuist  V)e  rejected. 

It  is  proper,  however,  that  the  question  of  the  government's  right 
to  the  reservation  held  by  your  office  to  have  ])een  established  prior  to 
both  the  townsite  entry  and  the  Bonanza  location,  and  to  embi'a(»e  a 
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portion  of  the  land  which  would  be  included  in  the  entry  when  rein- 
stated, should  be  here  determined.  On  thi«  subject,  in  it«  decision  of 
October  29,  1896,  the  Department  said: 

There  appears  to  have  been  a  goveninient  reservation  for  naval  purposes,  with 
tiiree  buildings  erected  ui)on  it,  made  prior  both  to  any  occupancy  for  residence  pur- 
poses and  to  the  mineral  location,  which  i?  included  both  in  the  mineral  location 
and  the  townsite  entry.  So  far  as  appears  neither  party  can  lay  any  just  claim  t® 
this  area,  but  further  data  would  be  necessary  to  adjust  the  rights  of  the  parties  so 
as  not  to  interfere  with  this  reserved  area,  which  is  not  now  proposed. 

The  records  and  tiles  of  the  Navy  Department  disclose  the  following 
facts  in  relation  to  this  reservation: 

By  letter  dated  Sitka,  Alaska,  May  7,  18S1,  Conmiander  Henry 
Glass,  of  the  navy,  reported  to  the  KSecretary  of  the  Navy  that  for  the 
protection  of  the  people  and  the  preservation  of  good  order  at  the 
mining  settlement  known  as  Rockwell  (now  the  town  of  Juneau), 
Alaska,  a  military  post  should  be  established  at  that  point,  and  for 
this  purpose  *''a  suitable  location"  had  been  ''selected  and  marked  as 
a  government  reservation.'-  On  the  same  day  Lieutenant  Commander 
C.  H.  Rockwell  was  ordered  by  Conmiander  (ilass  to  proceed  to  said 
mining  settlement  and  to  establish  a  post  there.  He  was  further 
directed  to  take  ''possession  of  the  ground  located  for  a  government 
reservation/'  and  to  cause  to  be  made  "an  accurate  survev  of  the 
town  plot  in  conformity  with  the  original  locations  as  shown  by  the 
mining  recorder's  books." 

May  21*,  1881,  Lieutenant  Commander  Rockwell  made  report  to 
Commander  Glass  of  his  arrival  at  Rockwell,  and  stated,  among  other 
things,  that  on  Ma}^  13  Master  G.  C.  Hanus  proceeded  to  lay  out  the 
lines  and  to  accurately  stake  the  government  reservation;  that  on  May 
21  the  officers  and  marines  of  his  command  removed  to  quarters  on 
the  reservation;  that  Master  G.  C.  Hanus,  assisted  by  another  officer, 
had  completed  a  survey  of  the  town,  a  plat  of  which  would  be  for- 
warded as  soon  as  finished,  and  a  copy  furnished  to  the  district 
recorder. 

From  a  copy  of  the  Hanus  plat,  on  file  in  the  record,  it  appears  that 
Block  C  and  Block  7,  represented  as  lying  between  3rd  and  4th  streets 
and  southwest  of  Main  street  in  said  town  of  Juneau,  are  marked 
"Reservation."  It  also  appears,  by  a  letter  from  said  G.  C.  Hanus  to 
the  Secretary  of  the  Navy,  dated  October  1,  1896,  that  this  plat  was 
adopted  as  official  at  a  town  meeting  of  the  inha})itants  of  Juneau, 
held  about  £he  time  the  survey  was  completed. 

Commander  Glass,  in  his  monthly  report  to  the  Secretary  of  the 
Navy,  dated  June  6,  1881,  among  other  things,  stated: 

Since  the  establishment  of  the  miUtary  post  at  the  mining  camp  of  Rockwell, 
as  reported  in  my  letter  No.  13  of  May  7th,  affairs  there  have  l:)een  perfectly  quiet 
ami  no  trouble  is  now  anticipated. 
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In  a  letter  dated  Juneau,  Alaska,  September  29,  1884,  addressed  to 
the  Secretary  of  the  Navy,  by  H.  E.  Nichols,  Lieutenant  Commander, 
commanding  the  Pinta,  it  wa«  stated: 

I  respectfully  request  instructions  regarding  the  following  property,  which  I  have 
reason  to  believe  belongs  to  the  Navy  Department,  namely,  three  houses  and  a  small 
land  reservation  at  this  place. 

No  record  of  any  kind  relating  to  this  property  was  turned  over  to  me  when  I 
atfsume<l  command  of  the  Pinta,  but  referring  to  a  letter  signe<l  by  Comman<ler 
Glass  ....  dated  June  6,  1881,  which  I  find  in  a  Congressional  document  of 
date  February  24th,  1882,  which  refers  to  a  report  of  the  construction  and  first  occu- 
pancy of  the.se  buildings  by  Lieut.  Rockwell,  I  believe  they  have  been  oecupie<l 
every  winter  bv  a  small  force  from  the  vessel  of  war  stationed  in  these  waters. 

I  find  the  buildings  occupied  as  follows:  The  one  used  as  "officers'  quarters"  by 
Mr.  States,  the  U.  8.  Commissioner  to  Juneau,  .  .  .  .  ;  the  "barracks"  is  used  as  a 
lockup  or  jail;  the  third  one  is  used  V)y  Mr.  States  as  a  court  room. 

I  have  informed  the  Governor  and  Marshal  that  while  I  am  willing  to  concede  the 
occupancy  of  the  buildings  as  at  present,  I  hold  them  as  still  belonging  to  the  navy, 
and  if  the  necessities  of  the  future  reiiuire  it  they  must  be  vacated  for  naval  (military  i 
purposes. 

Replying  to  said  letter,  Deceml)er  13,  1884,  the  Secretary  of  the 
Navy,  among  other  things,  said: 

Referring  to  your  letter  September  29,  concerning  three  houses  and  a  small  land 
reservation  at  Juneau,  Ala.'^ka,  which  you  have  reason  to  believe  belongs  to  the  Navy 
Department,  but  which  are  now  occupied  by  the  civil  authorities,  to  whom  you  have 
given  notice  that  such  occupation  is  subject  to  the  right  of  this  Department  to  take 
possession  thereof  when  needed  for  naval  (military)  purposes,  you  are  informe«i 
that  your  action  is  approved. 

Ma\"  28,  18S5,  a  written  notice  of  the  reservation,  signed  by  Lieu- 
tenant Commander  H.  E.  Nichols,  was  tiled  witli  and  recorded  hy  the 
District  Recorder  at  Juneau.     The  notice  was  as  follows: 

Know  all  men  by  these  presents  that  I,  Lieut.  Comdr.  H.  E.  Nichols,  U.  S.  N. 
Comd.  U.  S.  S.  Pinta  and  Senior  Officer  in  Alaska,  for  the  purpose  of  more  fully 
describing  ami  defining  the  boundaries  of  a  certain  piece  or  parcel  of  laud  designate<l 
and  de8crit)ed  and  reserved  by  Comdr.  Henry  Glass,  U.  S.  N.  Senior  Naval  Officer, 
on  May  2nd,  1881,  as  follows: 

**The  whole  embracing  lots  1,  2  &  3  in  block  7  and  land  adjoinging  to  low  water 
mark  is  resen'ed  for  garrison  puri:)Ose8." 

The  said  parcel  of  land  originally  reserve<l  by  said  Comdr.  Henry  Glass  being  more 
fully  des<Tibed  to  wit: 

All  of  Blo(!k  7  except  lots  4,  5  &  6  and  all  of  Block  C  in  tow^n  of  Juneau,  Alaska,  as 
it  appears  on  the  plat  of  survey  made  by  Master  G.  C.  Han  us  U.  S.  N.  and  atM»pte4l 
by  the  miners  and  citizens  of  Rockwell,  now  Juneau  City,  Alaska. 

The  said  above  described  parcel  of  land  is  reserved  by  the  U.  S.  Navy  for  the  U.  S. 
Government  for  Garrison  and  Military  pur{)08es. 

H.  E.  Nichols, 
Lieut,  Vomdr.  V.  S.  N.  Comd.  U.  S.  S.  PhUaii'  Senior  Xav.  Off.  in  Alaska. 

June  AC    May  2S^  1885. 
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October  10,  1885,  a  further  notice,  signed  by  the  i^ame  officer,  was 
tiled  and  recorded  in  the  office  of  said  District  Recorder.  This  second 
notice  was  as  follows: 

Know  all  men  by  these  presents,  that  I,  Lieut.  Comdr.  H.  E.  Nichols,  U.  S.  Navy, 
Com'dg  U.  S.  S.  Pinta  and  Senior  Naval  Officer  in  Alaska,  for  the  purpose  of 
more  fully  describing  the  U.  S.  Military  Reservation  and  buildings  thereon,  in  the 
town  of  Juneau,  designated,  described  in  the  town  reconls,  and  reserved  by  Com'dr 
Henry  Glass,  U.  S.  N.,  Senior  Naval  Officer,  on  May  2, 1881,  and  more  fully  described 
by  Lieut  Com'dr  H.  E.  Nichols,  U.  S.  N.  Senior  Naval  Officer  on  May  23d,  1885, 
give  notice,  as  follows,  that  the  three  buildings  erected  thereon  are  the  property  of 
the  United  States,  through  the  Navy  Department,  that  they  were  erected  by  the 
U.  S.  Navy  in  1881,  and  thereafter  occupied  by  the  U.S.  Naval  Fonres  in  Alaska, 
until  1884,  when  the  Civil  Government  were  permitted  io  use  them  temporarily 
for  government  purposes.  A  full  description  of  these  buildings  was  filed  at  the 
Navy  Department  in  a  report  by  Com*dr  Glass,  U.  S.  N.,  in  June,  1881,  and  by  Lieut. 
Com'dr  Nichols,  U.  8.  N.,  in  a  report  to  the  Secretary  of  the  Navy,  dated  Sept. 
29th,  1884. 

H.  E.  NicHoiij, 
Lient.  (^om'dr.  ['.  S.  JV.  CoiiVdg  U.  S.  S.  IHnta  A  Seiir.  Nar.  Off.  in  Akiaka. 

Juneau,   Alaska,  (M.  10,  1885. 

s 

October  22,  1885,  Lieutenant  Commander  H.  E.  Nichols  recom- 
mended that  the  reservation  and  the  three  buildings  thereon  be  turned 
over  to  the  civil  government,  for  the  reason  that  the  buildings  were 
in  need  of  repairs  which  he  had  no  means  of  making.  December  26, 
lHiS5,  the  Secretary  of  the  Navy,  replying  to  said  recommendation, 
expressed  the  opinion  that  so  long  as  the  civil  authorities  continued  in 
possession  of  the  buildings  upon  the  reservation  no  action  was  neces- 
sary either  with  the  view  to  repairing  the  buildings  or  for  the  purpose 
of  making  a  formal  transfer  of  the  rcvservation  to  the  civil  authori- 
ties, ^'who  are  at  liberty  to  make  such  repairs  ....  as  they  may 
deem  proper." 

In  a  letter  dated  September  10,  1896,  addressed  to  the  Secretary  of 
the  Navy  by  Commander  (formerly  Lieutenant  Commander)  H.  E. 
Nichols,  that  officer,  speaking  of  the  Juneau  townsite  and  of  the  survey 
and  plat  thereof  made  by  G.  C.  Hanus  in  1881,  says: 

On  this  townsite  lots  were  rapidly  located  and  buildings  erected.  A  block  of  this 
plat  was  selected  and  reserved  by  Commander  Glass  for  Naval  purposes;  this  was 
before  the  advent  of  the  civil  government.  On  this  block  were  erected  three  build- 
ings, a  small  cottage  for  officers  use,  a  barrack  building  for  sailors  and  marines,  and 
a  small  building  for  a  guard  house.  These  buildings  were  occupied  every  winter  by 
a  force  of  officers,  sailors  and  marines  from  the  "Jamestown,"  and  afterwards  the 
"  Wachusett,"  for  the  purpose  of  preserving  order  in  the  camp. 

»#♦»**» 

The  buildings  noted  were  built  by  Lieutenant  Rockwell,  U.  S.  N.,  for  the  occui)ancy 
of  the  naval  force  by  direction  of  Commander  Glass,  and  the  re8er\-ation  made  at  the 
same  time,  and  up  to  the  time  I  left  Alaska,  there  was  no  (luestion  of  its  ownership 
and  it  was  known  to  the  miners  of  that  town  as  the  naval  reHcrvation. 


100  DECISIONS    RELATING    TO    THE    PUBLIC    LANDS. 

In  a  communication  from  the  Secretary  of  the  Navy  to  the  Secretary 
of  the  Interior,  dated  April  25,  1897,  it  is  stated: 

While  the  action  of  Commander  Glass  in  establishing  the  naval  reservation  at 
Juneau  was  doubtless  tacitly  approved  by  this  Department  at  the  time,  it  does  not 
appear  that  any  formal  action  in  this  diix^ction  was  ever  taken.  This  reservation 
seems  to  have  been  subsequently  taken  possession  of  and  the  buildings  thereon  occu- 
pied by  the  Territorial  officei-s,  and  the  reservation  itself  was,  in  a  somewhat  infor- 
mal manner,  turned  over  to  the  civil  authorities. 

By  the  foregoing  recital  it  is  clearly  shown  (1)  that  in  May,  1881,  a 
gov^ernment  reservation  was  established  at  Kockwell  (now  Juneau), 
Alaska,  bv  Commander  Henry  Glas.s,  an  officer  of  tlie  Navv,  and  was 
surveyed  and  the  lines  thereof  laid  out  bv  Master  G.  C.  Hanus,  of  the 
nayy,  in  connection  with  a  survey  of  the  town  made  by  said  Hanus  at 
the  same  time,  all  of  which  was,  by  said  Commander  Glass,  reported 
to  the  Navy  Department  in  the  same  year;  {"2)  that  written  notice, 
wherein  the  location  and  boundaries  of  the  reservation  were  described 
with  substantial  accuracy  with  reference  to  the  plat  of  the  Hanus  sur- 
vey, was  given  by  Lieutenant  Commander  H.  E,  Nichols,  also  an  officer 
of  the  navy,  and  filed  and  recorded  in  the  office  of  the  District  Recorder 
at  Juneau  in  1885;  (8)  that  the  reservation  was  for  a  period  of  years 
used  and  occupied  for  government  purposes  by  the  officers,  sailors,  and 
marines  of  the  navy,  on  duty  at  Juneau,  and  was  recognized  by  the 
Secretary  of  the  Nayy  in  various  communications  relating  to  the  same 
and  by  his  approval  of  the  acts  of  his  subordinate  officers  in  respect 
thereto;  (4)  that  the  reservation  has  been  for  some  time  occupied  and 
used  for  public  purposes  l)y  the  civil  authorities  of  the  Territor\'  of 
Alaska;  and  (5)  that  the  land  has  never  been  released  from  reservation 
but  is  still  used  by  the  government  for  public  purposes. 

That  the  government  possesses  the  power  and  authority,  through 
the  executive,  to  make  a  reservation  of  the  public  lands  for  any  need- 
ful public  purpose  there  can  be  no  question.  It  is  also  well  settled 
that  the  acts  of  the  heads  of  the  several  departments,  in  relation  to 
matters  which  appertain  to  their  respective  duties,  are,  in  legal  effect, 
the  acts  of  the  executive. 

In  Wilcox  r,  Jackson  (13  Peters,  498,  513)  the  supreme  court, 
speaking  of  a  reservation  made  b}^  the  Secretary  of  War,  said: 

Now  although  the  iniinediate  agent  in  requiring  this  reservation  was  the  Secretary 
of  War,  yet  we  feel  justified  in  presuming  that  it  was  done  by  the  approbation  and 
direction  of  the  President.  The  President  si)eak8  and  act^<  through  the  heads  of  the 
several  departments  in  relation  to  subjects  which  api)ertiiin  to  their  resi^ective  duties. 
.  .  .  Hence  we  consider  the  act  of  the  J\Var  Dej)artment  in  requiring  this  reserva- 
tion to  be  made,  as  )>eing  in  legal  contemplation  the  act  of  the  Pi-esident. 

See  also  the  cases  of  Wolsey  ?'.  Chapman  (101  U.  S.,  755,  768-9); 
United  States  v.  Stone  (2  Wall.,  525.  537);  Hegler  /'.  Faulkner  (153 
U.  S.,  109,  117). 
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It  was  said  in  the  case  of  J.  M.  Longnecker  (on  review,  30  L.  D., 
611,  ♦>14),  ''A  question  of  reservation  and  appropriation  of  pu})lic 
lands,  there  being  power  to  make  it,  is  one  of  fact,  rather  than  of 
mere  fomi;"  citing  State  of  Minn.  (2'2  L.  D.,  888);  and  Spalding  v. 
Chandler  (160  U.  S.,  81)4-404). 

While  the  establishment  of  the  reservation  at  Juneau  in  18S1,  by 
Commander  Glass,  was  never  formally  approved  by  the  Secretary  of 
the  Navy,  it  is  clear  that  the  several  acts  of  that  officer  and  the  com- 
munications  by  him  to  his  subordinate  officers  in  respect  to  said  reser- 
vation, as  hereinliefore  set  out,  were  equivalent  to  and  had  the  eifect 
of  a  formal  order  of  approval. 

This  Department  is  therefore  of  opinion  that  the  land  in  Block  C 
and  Block  7,  represented  on  the  plat  of  the  Hanus  survey,  and 
described  in  the  written  notice  bv  Lieutenant  C/ommander  H.  E. 
Nichols  recorded  Ma}'  23,  1885,  was  lawfully  set  apart  and  reserved 
by  the  government  for  public  pui^poses,  and  has  never  been  released 
from  but  is  still  subject  to  such  reservation. 

In  view  of  all  the  foregoing,  the  decision  of  your  office  of  .July  10, 
1900,  in  so  far  as  inconsistent  with  the  views  herein  expressed,  is 
hereby  reversed.  In  other  respects  said  decision  is  affirmed.  The 
depailmental  decision  of  October  29,  1896,  in  the  case  of  (xoldstein  v, 
Juneau  Townsite  (23  L.  D.,  417),  is  hereb}'  vacated  and  annulled,  and 
the  townsite  entry  of  October  9,  1893,  made  by  John  Olds,  trustee,  to 
the  extent  that  it  was  canceled  by  said  departmental  decision,  is 
hereby  reinstated  with  like  effect  as  though  such  cancellation  had 
never  been  made,  except  that  the  land  within  the  government  reserva- 
tion herein  referred  to,  as  designated  and  descri})ed  in  the  notice 
thereof  recorded  in  1885,  shall  })e  excluded  from  the  entry.  A  sup- 
plemental patent  will  be  issued  to  embrace  the  entry  as  thus  reinstated. 


irOMKSTEAI>-~.SOLI>IERS'  ADDITIONAI^ASSIGNMENT. 

Frank  J.  O'Donnell. 

Where  a  party  sells  his  ri^ht  to  make  soldiers'  additional  entry,  and  executes  and 
delivers  an  absolute  assignment  therefor,  he  has  no  ri^ht,  by  reason  of  the 
default  of  the  purchaser  to  pay  the  price  ajjreed  upon  for  such  tissi^nnient,  which 
he  can  enforce  against  an  innocent  purchaser  who  purchastMl  the  ri^ht  upon  the 
faith  of  such  assignment. 

ArtlnfJ    Secrtftanj    Rtjtdi    ta    tJu^    CnmiitixHHtnrr   of  the    (iriurnl    Lund 

(S.  V*  P.)  Offiv^.  Srptrmhrr  /7,  lOOL  ^  (E.  F.  B.) 

This  appeal  is  tiled  by  Frank  J.  O'Donnell  from  the  decision  of  your 
office  of  April  20,  19(>1,  rejecting  his  application,  as  assicrnee  and  owner 
of  the  soldiers'  additional  homestead  ri^ht  of  Salemuel  E.  Ewinjif,  to 
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make  entry  of  the  SE.  i  NW.  i  and  SW.  i  NE.  i  Section  23,  Town- 
ship 56  north,  Ban^e  9  west,  4th  P.  M.,  Duluth,  Minnesota. 

The  appellant  filed  in  support  of  his  application  certain  proofs  show- 
ing that  Ewing  was  entitled  to  the  soldiers'  right  to  additional  entry, 
and  that  such  right  to  additional  entrj^  had  been  sold  and  assigned  to 
Theodore  F.  Barnes,  April  17,  1899,  from  whom  it  was  purchased  for 
a  valuable  consideration  by  applicant,  July  2,  1899.  Also  proofs 
showing  that  applicant  is  qualified  to  make  entry  of  the  land  applied  for. 

Before  acting  upon  said  application  your  office,  b}'  letter  of  Septem- 
ber 21,  1899,  notified  Ewing  of  the  application  of  appellant  and  allowed 
him  fifteen  days  in  which  to  show  cause  why  said  application  should  not 
be  allowed.  To  said  notice  Ewing  showed  that  Barnes  gave  him  a 
check  for  one  hundred  and  sixty  dollars,  which  was  payable  on  condi- 
tion of  the  additional  right  being  allowed  by  your  office,  but  that  he 
had  received  nothing  whatever  from  Barnes  in  payment  of  his  right  of 
entrv. 

In  passing  upon  said  application  your  office,  by  letter  of  Septeml^er 
20,  1900,  found  the  application  to  l)e  defective,  in  the  following 
particulars: 

The  soldier  fails  to  show  whether  or  not  he  has  made  any  other  homestead  entry 
than  that  on  which  this  application  is  base<l. 

The  i)Ost  office  addresses  of  the  identifying  witnesses  are  not  given. 

The  intermediate  assignee  has  failed  to  furnish  an  affidavit  showing  purchase  of 
said  right  in  gofxl  faith,  for  a  valuable  consideration  from  the  soldier,  Salemuel  _E. 
Ewing,  and  ownershij)  thereof  at  the  date  of  his  assignment. 

The  assignment  of  the  intermediate  assignee  is  in  blank. 

You  then  made  the  following  order: 

As  the  soldier  has  not  ))een  paid  for  his  right,  you  will  notify  O'Donnell  tliat  he 
will  \)e.  allowed  thirty  days  in  which  to  show  cause,  if  any  exists,  why  said  applica- 
tion should  not  be  rejected,  and  that  in  the  event  of  his  failure  to  take  action  within 
the  time  specified,  his  application  will  ]ye  rejected. 

No  action  having  been  taken  by  applicant  in  response  to  said  rule, 
your  office  l)y  letter  of  April  r^O,  li^Ol,  rejected  the  application  of 
O'Donnell,  from  which  he  has  appealed. 

The  mat(^rial  question  involved  in  this  appeal  is,  whether  the  appli- 
cant is  the  true  and  lawful  owner  of  said  right  to  additional  entry 
under  valid  assigrmients  from  Salemuel  E.  Ewing. 

Among  the  proofs  filed  with  the  application  is  an  affidavit,  made  by 
Ewing,  who  swears  that  he  has  executed  additional  homestead  proof 
papers,  and  sold  and  assigned  his  right  of  additional  homestead  entry 
to  Theodore  F.  Barnes,  Linc^oln,  Neliraska,  and  that  the  affidavit  is 
made  to  b(^  tiled  in  the  General  Land  OfKce  bv  tlie  said  Barnes  a^ 
evidence  of  said  sale.  It  is  witnessed  bv  D.  IL  Andrews  and  A.  A. 
Thompson,  and  sworn  to  before  a  notaiy  public.  He  also  filed  the 
following  assignment: 

Wliereas,  the  undei-signeil,  S.  K.  Ewing,  is  entitled  to  an  additional  entry  of  89.14 
acres  of  public  lan<l  under  and  by  virtue  of  the  provisions  of  Section  2306  of  the 
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Revised  Statutes  of  the  United  States,  as  shown  by  the  accompanying  proof,  l)eing 
additional  to  my  original  homestead  entry  of  72.86  acres; 

And  Whereas,  he  has  this  day  sold  said  right  of  entry  to  Theo.  F.  Bams,  and  has 
received  full  payment  therefor,  the  receipt  whereof  is  hereby  acknowledged; 

Now,  This^ssignment  Witnesseth,  for  value  received,  I,  S.  E.  Ewing,  do  hereby 
sell,  assign  and  transfer  to  the  said  Theo.  F.  Barns  and  to  his  heirs  and  assigns  for- 
ever my  right  to  make  entry  of  80  acres  of  public  land  to  which  I  am  entitle<i  under 
the  provisions  of  Section  2306  as  aforesaid,  and  authorize  him,  the  said  Theo.  F. 
Bams,  his  heirs  and  assigns,  to  make  such  entry  of  public  land  and  receive  a  patent 
therefor,  this  assignment  being  made  for  the  express  purpose  of  divesting  the  under- 
signed! of  his  right  to  make  an  additional  entry  of  public  land  under  the  provision^ 
of  Section  2306  as  aforesaid,  and  to  vest  such  right  of  entry  in  the  said  Theo.  F. 
Bams,  his  heirs  and  a^^igns  forever. 

Signed,  sealed  and  delivered  this  17  day  of  April,  189^). 

S.  E.  EwiN'cJ     (seal) 
Witnesses; 

D.  H.  Andrews 

A.  A.  Thompson 

State  of  Idaho  \  ^j^ 
Count V  of  Ada  r^'-- 

On  this  17  day  of  April,  18^)9,  before  me  personally  came  8.  E.  Ewing,  to  me  well 
known  as  the  person  who  executed  the  foregoing  assignment  and  the  accomjmnying 
proof,  and  acknowledged  the  foregoing  assignment  to  })e  his  act  and  deed  for  the 
puri>oses  therein  named. 

(seal)  Harry  C.  Wyman, 

yotary  Public. 

Also  an  assignment  by  Barnes  of  such  right  for  a  valuable  considera- 
tion, in  which  the  name  of  the  assignee  does  not  apjx^ar,  but  it  is  shown 
bv  affidavits  that  such  assiijnment  was  executed  bv  liarnes  and  deliv- 
ered  to  O'Donnell,  who  purchased  said  right  from  said  Barnes  through 
a  bank  in  Duluth,  Minnesota,  for  the  sum  of  J^300;  that  neither  appli- 
cant nor  his  attorney,  who  conducted  the  purchase,  had  a  personal 
acquaintance  with  said  Barnes  or  the  said  Ewing,  and  knew  nothing 
of  the  agreement  made  between  said  parties,  except  such  as  has  })een 
given  by  your  office,  nor  did  they  have  any  knowledge  that  any  fraud 
had  been  committed  by  Barnes  against  Ewing  when  said  right  was 
purchased  b}'  applicant;  that  the  agent  of  the  said  Barnes  executed 
the  assignment  in  blank,  and  authorized  the  attorney  of  api)licant  to 
insert  the  name  of  Frank  el.  O'Donnell  therein,  and  the  failure  to 
insert  said  name  in  the  assignment  is  wholly  the  fault  of  apj^licant's 
attornev. 

The  soldiers  right  to  additional  entry  is  a  property  right  that  may  })e 
sold  and  transferred  by  the  soldier  as  any  other  property  right.  Ewing 
did  not  de4il  with  Barnes  as  his  agent  to  locate  land  for  him  under  such 
right,  but  their  relations  were  simply  those  of  veiidor  and  purchaser. 
There  is  not  the  slightest  evidence  that  O'Donnell  or  his  attorney  had 
anv  knowledge  whatever  of  anv  defect  in  the  title  of  Barnes,  or  that 
the  purchase  and  assignment  of  Ewing's  right  to  additional  entry  was 
dependent  upon  any  condition  to  be  performed,  or  that  such  condition 
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had  not  been  f  uliilled.  In  selling  his  right  to  Barnes,  Ewing  gave  him 
credit  for  the  purchase  money,  and  executed  an  absolute  a^ssignment 
of  his  right,  which  was  delivered  to  the  purchaser.  lie  put  into  the 
hands  of  Barnes  the  evidence  of  such  purchase,  not  only  acknowledged 
before  witnesses,  but  sworn  to  by  himself,  and  thus  put  it  in  the  power 
of  Barnes  to  dispose  of  such  right  to  an  innocent  purchaser  for  value, 
which  he  did.  Ewing  has  no  right  by  reason  of  Barnes's  default  that 
he  can  enforce  against  an  innocent  jx^rson  who  purchased  upon  the 
faith  of  his  own  act  and  deed  so  solemnly  acknowledged.  It  is  but  the 
case  of  two  innocent  persons  suffering  from  the  fi^aud  or  misconduct 
of  a  third  person  to  which  the  maxim  justly  applies  that,  where  one  of 
two  innocent  persons  nuist  suffer,  he  shall  suffer  who  by  his  own  acts 
occasioned  the  contidence  and  the  loss. 

In  the  case  of  (leorge  Dean,  decided  May  21,  1901  (not  reported), 
it  was  said: 

The  regulations  require  that  the  aHi*ipnee  of  a  soldierH*  additional  honieHtea<i  right 
shall  furnish  satisfactory  ** proof  of  ownershij)  and  of  bona  fifh  i)urchase  for  value." 
Dean,  having;  proved  the  execution  and  acknowle<.lj;nient  of  the  a»«signment  hy  Mrs. 
Henley,  ami  her  acknowledjjuient  of  the  }>aynient  of  the  consideration,  ha*»  com- 
plied with  the  reciuirenient  of  the  regulations  in  that  rejrard,  and  it  is  not  for  thi*J 
Dei)artnient  to  jro  behind  this  a<iniitted  assignment  to  inquire  whether  the  (xmsider- 
ation  was  actually  paid  as  therein  stated,  or  whether  the  ai^signment  was  execute<l  on 
the  promise  of  the  assignee  to  pay  it,  that  l>einga  matter  entirely  l)etween  Mrs.  Hen- 
ley and  the  assignee,  with  which  the  government  has  nothing  to  do. 

Two  other  particulars  in  which  vou  held  that  said  application  is 
defective,  to  wit,  that  the  post  office  address  of  the  identifying  wit- 
nesses is  not  given,  and  that  the  assignient  of  the  intermediate  a^ssignee 
is  in  blank,  do  not  now  appear  to  be  sufficient  to  warmnt  the  with- 
holding of  your  approval  of  said  application,  in  view  of  the  fact  that 
said  witnesses  have  filed  a  sworn  statement  in  the  case,  executed  and 
mailed  by  them  from  Boise,  Idaho,  and  it  appearing  from  the  affidavit 
of  tlie  attorney  for  applicant  that  the  failure  to  insert  the  name  of 
O'Donnell  was  whoUv  his  fault  and  should  have  ])een  inserted  at  the 
time  of  the  purchase. 

There  was  no  error  in  requiring  the  applicant  to  show  that  Ewing 
had  not  made  any  other  homestead  entry  than  the  one  upon  which  the 
application  is  based.  The  regulations  prescribing  the  manner  of  mak- 
ing an  entry  hy  the  assignee  of  soldiers'*  additional  right  (General  Cir- 
cular, ISDt),  page  80)  require  the  applicant  to  file,  with  other  proofs, 
^"the  affidavit  of  the  soldier  showing  that  he  has  in  no  manner  exer- 
cised his  homestead  right  since  making  the  original  entry,  either  })y 
making  an  additional  entrv  under  said  section  28()«>  K.  S.  or  under  anv 
other  act.'' 

The  affidavit  of  Ewing,  filed  with  the  application,  states  that  **he 
has  not  made  any  prior  application  for  an  additional  homestead  entrv 
under  the  provisions  of  section  :i80f).  Revised  Statutes,"  but  it  does 
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not  state  that  he  has  not  made  an  additional  entrv  under  anv  other  act. 
Such  proof  should  be  supplied. 

From  original  letters  and  copies  of  correspondence  filed  with  the 
appeal,  it  appears  that  the  affidavit  required  has  been  executed  by 
Ewing,  and  was  sent  by  him  to  the  bank  at  Lincoln,  Nebraska,  and 
was  returned  to  him  with  Barnes's  unpaid  check  for  1^160.  In  a  letter 
to  applicant's  attorneys,  purporting  to  have  lieen  written  by  Ewing, 
through  \V.  S.  Walker,  and  dated  March  8,  1901,  he  says:  ''The  affida- 
vit I  still  have  as  returned  to  me,  and  shall  hold  until  I  get  my  money, 
either  in  Ik)ise  bank  or  know  that  I  have  it  in  the  Lincoln  Bank."  If 
the  soldier  refuses  to  furnish  the  affidavit,  the  proofs  required  by  the 
regulations  may  be  supplied  from  other  sources,  but  you  should 
require  a  reasonable  showing  by  the  applicant  that  the  soldier  is 
entitled  to  the  additional  right  of  entry  before  the  entry  can  be 
allowed. 

Your  decision  is  modified  accordingly. 


homesteai>— soldiers'  additional-cektificate. 

John  H.  Howell. 

Where  it  ap|)ear8  that  a  party  has  l)een  given  a  mere  power  to  locate  a  f^oldier's  cer- 
tificate of  right  to  make  a<i(Htional  entry,  uncouple<l  with  any  interest  therein, 
it  is  unnecessary  for  the  present  holder  of  such  certificate,  upon  applying  to 
locate  the  same,  to  furnish  the  affi<lavit  of  such  party  showing  whether  or  not 
he  now  has  anv  interest  in  the  certificate. 

A.ct!ft</  Stcritary  Hijan  to  the  Coin)nlHHl(m<;r  itf  the  Gmenil  Land  Office^ 
(S.  v.*  P.)  S^^ptrmher  9.  lOOL  (J.  R.  W.) 

John  H.  Howell  appealed  from  your  office  decision  of  June  2S,  1001 
requiring  him  to  file  the  affidavit  of  Thomas  Alsop,  whether  or  not  he 
had  any  interest  in  the  certificate  of  right  of  additional  entry  issued 
January  24,  1S80,  in  the  name  of  x\llen  and  Carrie  Crawford,  minor 
orphan  children  of  Michael  Crawford,  for  S5.63  acres,  of  which  5.63 
acres  remain  unsatisfied. 

The  certificate  of  right  having  issued  to  one  Kavanaugh,  guardian 
of  the  minors,  he  afterward  executed  two  powers  of  attorney  to  1).  H. 
Talbot,  both  dated  April  2,  isso,  one  giving  him  power — 

To  receive  the  certificate  acknowledging  my  said  right,  and  to^ocate  for  me,  and 
in  my  name,  place  and  stead,  at  any  land  oftice  in  the  United  States  such  lands  as  I 
may  be  entitled  to  enter  ai*  additional  to  my  original  homestead. 

No  further  power  than  to  locate  the  right  was  conferred  by  this 
instrument,  except  a  power  of  substitution.  To  that  power  Talbot, 
June  1,  1881,  substituted  Thomas  Alsop,  of  Laramie,  Wyoming. 

The  other  power  authorized  Talbot  or  his  substitute  to  locate  the 
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land,  take  posscsnion,  sell,  and  convey  it,  on  any  teims  to  them  meet, 
and — 

covenanting  with  my  said  attorney,  his  heirs  or  assigns,  that  I  will,  from  time  to 
time,  and  at  all  times  hereafter,  execute,  acknowledge,  and  deliver,  or  cause  to  he 
executed,  acknowledged,  and  delivereii,  such  further  and  other  conveyances,  for  the 
better  asi?uring  to  my  said  attorney  or  his  assigns  the  said  described  premises,  as  my 
said  attorney  or  his  assigns  of  the  said  describe<i  premises  shall  reasonably  advii>e 

and  require,  giving,  &c This  power  of  attorney  is  made  irrevocable,  and  I 

do  hereby  release  unto  my  said  attorney  all  my  claims  to  any  of  the  proceeds  of  any 
sale  or  lease  of  said  premises;  hereby  ratifying  and  confirming  whatever  my  said 
attorney,  or  his  substitute  may  do  in  the  premises. 

To  this  power  Talbot,  June  1, 1881,  in  due  form,  substituted  Walter 
Sinclair,  of  Laramie,  Wyoming. 

July  3,  1900,  Walter  Sinclair,  b}-  a  bill  of  sale  in  the  fomi  of  an 
affidavit,  assigned  the  residue,  5.63  acres  of  the  right,  to  John  H. 
Howell,  making  oath  that  he  is  the  owner  and  is  the  person  who  located 
the  original  certificate  upon  eighty  acres,  Mai'ch  7,  1883,  at  Chej^enne, 
Wyoming,  and  who  purchased  it  in  good  faith  for  full  value  from  the 
original  owner,  and  that  he  never  used  or  sold  the  5.63  acres  residue 
of  the  certificate.     The  applicant  Howell  makes  oath  that  he  is  owner. 

The  power  is  much  more  full  and  manifestly  a  sale  than  that  in 
Webster  r.  Luther  (164  U.  S.,  331,  333),  in  that  the  word  ''heirs" 
and  the  covenant  for  further  assurances  of  title  to  the  attorney,  his 
heirs  or  assigns,  appear  in  the  power  here  in  question.  Under  that 
decision  it  must  l)e  held  that  this  power,  to  which  Sinclair  was  substi- 
tuted, evidences  an  absolute  sale  to  him  of  the  whole  right. 

The  power  to  which  Alsop  was  substituted  was  a  naked  power  to 
locate,  uncoupled  with  any  interest,  and  indicates  no  right  or  interest 
in  him.     An  affidavit  from  him  is  therefore  unnecessarv. 

Your  office  decision  is  reversed. 


INDIAN  LANDS— COMMISSIONS— ACTS  OF  JANITARY  14,  1889,  AND 

JANUARY  *^6,  1901. 

Instkuctions. 

Department  of  the  Interior, 

General  Land  Office, 
Wa.shfn</t<fH  D,  n,  Sfj)trmhrr  6^  1901. 
Jicf/i'^tf^j'.s  ((/id  I2ffCr/rrr.s,  In/'trfl  S(aff'}<  hand  (>jfiaf<. 

Gentlemen:  Under  date  of  August  17,  li)()l  [31  L.  D.,  72],  the 
Department  held  that  in  case  of  moneys  received  on  certain  homestead 
entries  made  on  agricultural  Chippewa  Indian  land  in  the  Crookston, 
Minn.,  land  district,  under  the  act  of  January  14,  1889(25  Stats., 
644),  and  thereafter  conmiuted  in  pursuance  of  the  provisions  of  the 
act  of  January  2<>,  IDOl  (31  Stats.,  740),  that: 

The  Register  and  Receiver  at  Crookston  are  not  entitled  to  commissions  on  the 
moneys  in  question,  either  payable  out  of  such  moneys  or  out  of  the  public  moneys 
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of  the  United  States,  but  that,  upon  the  price  of  the  land  embraced  in  said  entries  as 
excess  acreage  and  upon  the  price  of  the  land  involved  in  the  commuted  entries, 
said  officers  are,  in  the  opinion  of  the  Department,  entitled  to  the  commissions  speci- 
fied in  the  third  paragraph  of  section  2238  of  the  Revised  Statutes,  the  same  to  be 
paid  by  the  entryman  as  therein  provided. 

This  ruling  applies  to  all  homestead  entries  on  ceded  Indian  reser- 
vations, aflfeeted  by  the  act  of  May  17, 1900  (31  Stats.,  179),  and  com- 
muted, under  the  provisions  of  the  act  of  January-  26,  1901,  above 
referred  to. 

You  will,  therefore,  in  all  such  cases  require  the  entryman  to  pay, 

in  addition  to  the  Indian  price  per  acre,  two  per  cent  on  the  price  of 

the  land  as  final  commissions,  and  also  a  commission  of  two  per  cent 

on  the  amount  received  for  excess  acreage. 

Very  respectfully, 

W.  A.  Richards, 

Acting  C(Hn m iHi<hmei\ 
Approved,  September  13,  1901: 

Thos.  Ryax,  Acting  Sec7*et(iry, 


^ivichita  a^d  comancite,  kiowa  and  apache  lands-disposition 
after  expiration  of  *' sixty  days  period.'' 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 
W(hs/ii?igto?i^  D,  C.^  Septf mher  16^  1001. 

Mtgwters  (ind  Rca'ivtrs^  El  Heno  (oid  Lairton,  OMahoma, 

Sirs:  By  act  of  Congress  approved  March  3,  1901  (31  Stat.,  1093), 

it  was  provided  that  the  ceded  Wichita  and  Comanche,  Kiowa  and 

Apache  lands — 

shall  be  so  opened  by  proclamation  of  the  President,  and  to  avoid  the  contests  and 
conflictini;  claims  which  have  heretofore  resulted  from  opening  similar  public  lands 
to  settlement  and  entry,  the  President's  proclamation  shall  prescribe  the  manner  in 
which  these  lands  may  be  settleii  uix^n,  occupied,  and  entered  by  persons  entitled 
thereto  under  the  act«  ratifying  said  agreements,  respectively;  and  no  person  shall 
be  permitted  to  settle  upon,  occupy,  or  enter  any  of  said  lands  excej)t  as  prescril)ed 
in  such  proclamation  until  after  the  expiration  of  sixty  days  from  the  time  when  the 
same  are  openecl  to  settlement  and  entry. 

And  by  proclamation  of  the  President  dated  July  4th  last,  after  pro- 
viding for  the  manner  in  which  these  lands  might  be  settled  upon, 
occupied  and  entered  during  the  sixty  days  period,  it  was  further  pro- 
vided that — 

after  the  expiration  of  the  said  iwrirxl  of  sixty  days,  but  not  before,  any  of  said  lands 
remaining  undispose<l  of  may  l)e  settled  ujMjn,  occupied,  and  entered  under  the  gen- 
eral provisions  of  the  homestead  and  townsite  laws  of  the  United  States  in  like  man- 
ner as  if  the  manner  of  effecting  such  settlement,  occui)ancy,  and  entry  had  not  l^een 
prescribed  herein  in  obedience  to  law. 
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According  to  said  proclamation  this  period  of  sixty  days  began  on 
August  6,  1901,  and  as  a  consequence  will  expire  at  midnight  of  Octo- 
ber 4,  1901.  Thereafter  all  lands  not  hav^ing  been  entered  under  the 
plan  provided  for  in  said  proclamation  may,  in  accordance  with  the 
terms  thereof,  be  settled  upon,  occupied,  and  entered  under  the  gen- 
eral provisions  of  the  homestead  and  townsite  laws  of  the  United  States 
in  like  manner  as  if  the  manner  of  affecting  such  settlement,  occu- 
pancy, and  entry  had  not  been  prescribed  in  said  proclamation  in  obe- 
dience to  law. 

While  these  lands  will  become  subject  to  settlement  immediately 
after  midnight  of  the  4th,  it  will  not  he  possible  to  make  entry  thereof 
until  the  opening  of  the  respective  land  offices  on  the  morning  of  the  5th  of 
Octobe  r  next.  It  may  and  possibly  will  occur  that  at  the  time  of  the  open- 
ing of  the  office  on  October  5th  next  a  number  of  persons  will  have  assem- 
bled at  your  office  seeking  to  enter  these  remaining  lands,  and  in  order 
to  avoid  confusion  it  is  directed  that  the  applications  of  all  qualified 
persons  present  at  your  office  at  nine  o'clock  ^a.  m.  on  October  5th  next, 
seeking  to  make  entry  of  these  lands,  be  received  and  treated  as  pre- 
sented at  nine  o'clock  a.  m.,  and  if  there  be  more  than  one  application 
for  the  same  tract,  they  will  be  considered  as  simultaneously  presented. 
Such  of  the  persons  present  who  may  be  acting  as  agents  of  honorably- 
discharged  soldiers  and  sailors  entitled  to  the  benefits  of  section  23(J4 
of  the  United  States  Revised  Statutes,  as  amended  by  the  act  of  March 
1,  1901  (81  Stat.,  847),  will  each  be  entitled  to  tile  but  one  soldiers' 
declaratory  statement  at  that  time.  After  the  disposition  of  applica- 
tions presented  by  persons  present  at  nine  a.  m.,  which  should  be  pro- 
ceeded with  at  once,  all  other  applications  presented  will  be  disposed  of 
in  the  usual  way,  the  time  of  actual  presentation  being  duh^  noted  on  the 
application. 

Very  respectfully, 

W.  A.  Richards, 

.  1  oiin  g  L  \nn  m  iSfiionei\ 
Approved,  September  25,  1901: 

Thos.  Ryan,  Acting  Secrrturi/, 


MINERAL  L.AXI>-BRICK  CXAY. 

KlN(r    ET   AL.    t\    BkADFORD. 

Lands  containing  deposits  of  ordinary  brick  clay  are  not  mineral  lands  within  the 
meanhig  of  the  mijiin^  laws,  though  more  valuable  for  t<uch  deposits  than  for 
agricultural  purposes. 

Secretdry  Hitchcock'  to  tlw  Coniiii!Hfi!(t)o^r  of  tlo-  (rmt^rnl  Land  Offi<^€^ 
(W.  V.  D.)  Octohcr  10,  1901.  (A.  C.  C.) 

February  21,  1891,  Fielding  Bradford  applied  to  make  homestead 
entry  for  the  SE.  i  of  the  SE.  i  Sec.  17,  T.  3  N.,  R.  7  W.,  M.  M., 
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Helena.  Montana,  land  district.  The  land  being  within  the  limits  of 
the  grant  to  the  Northern  Pacific  Railroad  C-ompany,  act  of  July  2, 
1864  (13  Stat.,  3t>5),  a  controversy  involving  the  same  arose  between 
Bradford  and  said  company,  the  proceedings  in  which  resulted  in  a 
decision  of  this  Department,  August  7,  181^7  (unreported),  wherein  it 
was  held  that  the  land  was  excepted  from  the  company's  grant.  Pro- 
ceedings were  subsequently  had  by  other  parties  involving  the  land, 
which  it  is  unnecessarv  to  set  forth  in  detail.  It  is  sufficient  to  sav 
that  on  July  14,  ISJ)9,  Bradford  was  allowed  to  make  homestead  entry 
of  said  land. 

July  31,  1899,  Silas  F.  King  ef  a/,  filed  a  protest  against  said  entry, 
alleging  that  the  land  contains  placer  gold  and  a  deposit  of  brick  day; 
that  it  is  mineral  in  character;  that  the  dav  therein  is  valuable  for  the 
manufacture  of  brick;  and  that  the  land  is  more  valua})le  for  minerals 
than  for  agricultural  puiposes.  A  hearing  was  had  at  which  all  parties 
appeared.  On  the  evidence  sulnnitted  the  local  officers  found  that  the 
land  does  not  contain  mineral,  but  that  a  deposit  of  day  exists  therein 
from  which  ordinarv  brick  can  be  maiuifactur(»d,  and,  when  nuinufac- 
tured,  can  be  sold  at  a  profit  in  Butte  City,  Montana,  near  which  place 
the  land  is  situated;  further,  that  the  land  is  more  valuable  for  the 
manufacture  of  brick  than  for  agricultural  purposes. 

July  1,  1900,  on  appeal,  3'our  office  affirmed  the  findmg  of  the  local 
officers,  in  that  said  land  is  non-mineral  in  character,  from  which 
decision  protestants  have  appealed  to  the  Department. 

From  the  evidence  submitted  at  the  hearing  the  following  facts 
appear: 

1.  That  the  land  in  controversv  is  of  verv  little  value  for  agricul- 
tui'al  purposes. 

2.  That  no  substance  heretofore  regarded  as  mineral  by  the  Depart- 
ment exists  therein. 

3.  That  said'land  contains  a  deposit  of  ordinarv  day  from  which  an 
inferior  quality  of  brick  have  been  manufactured,  which  have  been 
used  in  the  erection  of  ordinary  buildings  and  in  the  construction  of  a 
sewer  in  Butte  Citv,  Montana,  in  the  immediate  vicinitv  of  said  land. 

4.  That  the  brick  so  made  have  been  sold  at  a  profit  in  Butte  City. 

5.  That  said  land  is  more  valual)le  for  the  manufacture  of  such 
brick  than  for  agricultural  purposes. 

It  is  a  matter  of  connnon  knowledge  that  the  deposit  which  is  found 
upon  the  land  is  a  substance  which  exists  gcMierally.  in  (juantities  more 
or  less  varying,  throughout  the  entire  Kocky  Mountain  region,  and 
that  lands  where  such  substances  exist  are  usually  capable  of  produc- 
ing agricultural  crops. 

The  facts  in  this  case,  however,  })ring  it  clearly  within  the  rulings 
in  Dunluce  Placer  Mine  (6  L.  D.,  7f)l),  and  Blake  Placer,  decided  Jan- 
uary 17,  1889  (unreported),  which  are  to  the  ettect  that  lands  contain- 
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ing  ordinary  brick  clay  arc  not  mineral  land^  within  the  meaning  of 
the  mining  laws. 

In  the  tirst  of  the  alx)ve  cases  it  was  held  that  a  deposit  of  hrick 
clay^  which  rendered  the  land  upon  which  it  existed  more  valuable  on 
that  account  than  for  agricultural  purposes,  was  not  subject  to  entry 
as  mineral  land;  in  the  second  it  was  decided  that  land  chiefly  valuable 
on  account  of  deposits  of  ordinary  hrick  cluy  could  not  be  entered 
under  the  mining  laws. 

Notwithstanding  the  above  rulings,  it  is  contended  by  protestants 
that  the  clay  found  upon  the  land  here  in  question  is  a  mineral,  and  as 
the  land  is  of  more  value  for  the  manufacture  of  ordinary  brick  than 
for  agricultural  pui'i:)oses  it  is  mineral  in  character. 

It  is  further  insisted  that  the  above  cited  cases  were  not  well  consid- 
ered; that  the  conclusions  arrived  at  therein  are  wrong  in  principle, 
not  supported  by  authority,  and  that  said  cases  have  l)een  pmctically 
overruled  by  later  decisions  of  the  Department. 

In  support  of  the  above  propositions  counsel  for  protestants  have 
filed  an  elaborate  brief,  which  has  been  carefullv  examined  and  con- 
sidcred,  but  in  the  opinion  of  the  Department  no  valid  reason  has  been 
presented  for  disturbing  the  rulings  heretofore  made  and  referred. to 
al)ove. 

While  it  is  true,  as  stated  by  counsel,  that  in  Dunluce  Placer  Mine, 
Hitpra^  no  reason  was  giv^en  for  the  conclusion  reached,  yet  it  can  not 
be  assumed  that  the  question  involved  and  decided  was  not  carefully 
considered.  In  Blake  Placer  Claim  (unreported)  the  decision  w^as  upon 
a  motion  for  review,  and  an  examination  of  the  papers  in  the  case 
shows  that  the  question  inv^olved  and  detennined  was  thoroughly 
investigated  before  the  decision  was  rendered. 

The  contention  that  the  rulings  above  referred  to  are  antagonistic  to 
later  decisions  and  that  the  Department  has  practically  overruled  the 
cases  wherein  they  were  made,  is  not  supported  by  the  citations  in 
the  brief  of  counsel,  as  an  examination  will  disclose.  The  cases  re- 
ferred to  are  Pacific  Coast  Marble  Co.  r.  Northern  Pacific  Railroad  Co. 
(25  L.  D.,  238);  Phifer  v.  Heaton  (27  L.  D.,  57);  and  Richter  et  al.  v. 
State  of  Utah  (27  L.  D.,  95).  In  the  first  case  it  was  held  that  lands 
chiefly  valuable  for  deposits  of  marble  are  mineral  in  character;  in  the 
second,  that  lands  containing  a  deposit  of  gyysum  cement,  and  more 
valuable  on  that  account  than  for  agricultuml  puiposes,  are  not  subject 
to  agricultural  entry;  and  in  the  third,  that  lands  wherein  exist  valu- 
able deposits  of  guano  are  subject  to  entry  as  mineral  land. 

The  distinction  between  the  cases  containing  the  rulings  complained 
of  and  those  cited  by  counsel  as  sustaining  protestants'  contention,  is 
plainly  apparent.  Deposits,  such  as  marble,  gypsum  cement,  and 
guano,  are  classed  by  standard  authorities  on  mining  matters  as  min- 
eral. On  the  other  hand,  no  standard  authority  has  been  cited,  nor 
has  any  been  found,  which  in  direct  terms  says  that  ordinary  brick 
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clay  is  iiiinet*al^  while  it  is  a  well  known  fact  that  such  clay  exists 
generally  throughout  the  entire  country,  in  quantities  more  or  less 
varying,  and  that  the  lauds  where  found,  as  a  rule,  are  valuable  for 
agricultuiul  purposes. 

Counsel  for  protestants  state  that  no  court  in  this  country  has  held 
brick  clay  to  be  mineral.  It  is  claimed,  however,  that  in  England 
judicial  construction  is  to  the  effect  that  such  substance  is  mineral. 
To  sustain  this  latter  statement  but  one  case  is  cited,  y/^.,  Midland 
Railway  Comjiany  v.  Haunch  wood  Brick  and  Tile  Company  (L.  R., 
20  ch.,  552).  This  case  does  not  support  the  statement,  nor  is  it  an 
authority  upon  the  proposition  advanced.  The  question  whether  or 
not  brick  clay  is  mineral,  as  the  term  is  generally  understood  and 
accepted,  was  not  involved,  nor  was  it  raised.  The  deposit  which  was 
the  subject  of  the  litigation,  as  appears  from  the  statement  of  the 
case  (p.  552),  was  a  bed  of  brick  and  fire  clay,  while  in  the  opinion  of 
the  court  it  is  stated  that  the  deposit  ''  is  a  bed  of  day  used  in  making 
a  peculiar  kind  of  brick,  and  of  some  value,  from  the  circumstance 
that  it  contains  a  certain  amount  of  iron''  (p.  560).  The  question 
involved  and  determined  was  whether  or  not  the  word  "  mines,"  as 
used  in  the  77th  section  of  the  Railways'  Clauses  Consolidation  Act, 
1845  (8  Vict.  C,  20),  included  a  bed  of  bnA-  and  ^fre  clay  which  was 
being  developed  by  opf^7i  workings.  The  court  held  that  such  deposit 
worked  in  such  manner  was  a  '"mine"  within  the-nieaning  of  the  sec- 
tion. While  in  the  opinion  the  court  says  that  the  word  inhu^ruls 
means  *'  primarily  all  substances  (other  than  the  agricultural  surface 
of  the  ground)  which  may  be  got  for  manufacturing  or  mercantile 
purposes,"  such  statement  can  not  V)e  accepted  as  authority  in  support 
of  the  proposition  here  advanced,  viz.^  that  Congress  intended  lands 
which  are  of  more  value  for  their  deposits  of  ordinary  brick  daj'  than 
for  agricultural  purposes  should  be  dealt  with  and  disposed  of  as  min- 
eral lands. 

The  long  established  rule  of  the  Department  is,  that  land  of  the 
character  here  involved  is  subject  to  agricultural  entrv.  This  rule  has 
been  generally  accepted  and  acquiesced  in.  Unless  clearly  shown  to 
be  wrong  in  principle  and  in  violation  of  both  the  letter  and  spirit 
of  the  mining  laws,  it  should  not  be  disturbed.  In  the  opinion  of  the 
Department  no  reason  exists  which  justifies  its  abrogation. 

Your  office  decision  holding  said  tract  to  be  non-mineral  in  char- 
acter is  affirmed,  and  the  protest  accordingly  dismissed. 


KiN(}  ET  AL.  i\  Bradford, 


Motion  for  review  of  departmental  decision  of  October  10,  1901,  31 
L.  D.,  108,  denied  bv  Secretarv  Hitchcock  December  30,  1901. 
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HOMESTEAD— SOLDIERS'  ADDITIONAL-ASSIGXMENT. 

Altenberg  ?'.  Fog  ARTY. 

The  regulation  of  the  land  department  requiring  a«!signment  of  soldiers*  additional 
rights  to  be  acknowledged,  Ih  a  mere  rule  of  evidence,  and  not  a  rule  of  law  fix- 
ing what  acts  are  essential  to  a  valid  assignment  of  such  rights. 

Seci'i'tfiry  Ilifchcoch  to  the  C(nniniH.^ffuter  of  the  General  Lund  Office^ 
(W.  V.  b.)  Oetoler  U,  1901,  (J.  R.  W.) 

Cos  Altenberg  appealed  from  your  office  decision  of  May  29,  1901, 
dismissing  his  contest  against  Edmond  Fogarty's  right,  as  assignee  of 
Erasmus  P.  Cowart's  additional  homestead  right,  under  Sec.  2306  of 
the  Revised  Statutes,  to  enter  lots  1  and  2,  Sec.  3,  T.  28  N.,  R.  21  E., 
Helena,  Montana. 

September  17,  1898,  Fogarty,  as  assignee  of  Sutton  L.  Fuller,  inter- 
mediar\^  assignee  under  an  assignment  purporting  to  be  acknowledged 
August  31,  1898,  before  Asa  B.  Fuller,  notary  public,  Cullman  county, 
Alabama,  made  application  to  locate  the  right  upon  the  lands  above 
described.  After  notice  by  your  office  to  Cowart  and,  at  his  instance, 
to  Cos  Altenberg,  of  Little  Rock,  Arkansas,  March  23,  1899,  Alten- 
berg transmitted  to  ^our  office  an  assignment  by  Cowart  to  him  of  the 
same  right,  dated  rfanuary  12,  1899,  claiming  ownership  of  the  right. 
June  (),  1899,  Altenberg  transmitted  to  your  office  his  affidavit,  on 
information  and  belief: 

That  the  pretended  assignment  of  Erasmus  P.  Cowart  to  Sutton  L.  Fuller,  dated 
August  31,  1898,  is  fraudulent  and  void,  there  being  no  consideration  for  the  same, 
and  there  having:  been  no  contract  or  agreement  consummated  by  and  l^tween  the 
parties  for  sale  of  soldier\s  claim,  and  that  Fo^rty's  claim  is  predicated  on  the 
assignment  of  Cowart  to  Fuller,  ....  that  the  said  pretended  assignment  was  not 
executed  as  the  law  directs,  in  this:  It  puri)orts  to  have  been  executed  before  Asa 
B.  Fuller,  Notary  Public,  in  and  for  Cullman  Co.,  Alabama,  August  31,  1898,  when 
in  truth  and  fact  said  Erasmus  P.  Cowart  did  not  appear  before  Asa  B.  Fuller, 
Notary  Pjublic,  August  31,  1898,  in  Cullman  Co.,  Alabama,  and  did  not  acknowledge 
or  execute  assignment  of  soldier's  additional  liomestead  right  before  Asa  B.  Fuller, 
Notary  Public,  in  Cullman  Co.,  Alabama,  at  any  time  or  l)efore  any  officer  author- 
ized to  take  acknowledgment  of  written  instruments. 

May  12,  1899,  there  was  filed  the  affidavit  of  Erasmus  P.  Cowart 
that  - 

I  never  was  in  Cullman  Conntv  in  mv  life,  nor  did  I  ever  see  Sutton  L.  Fuller  in 
my  life,  neither  did  I  ever  receive  any  money  from  him  for  my  claim.  But  I  did 
sell,  assign,  and  convey  title  to  my  claim  and  receive  jmy  for  same  from  a  Mr.  Cos 
Altenberg,  for  I  assigned  the  papers  before  Notary  J.  B.  Barclay.  Asa  B.  Fuller 
came  to  see  me  about  buying  my  claim,  but  never  came  l)ack  to  complete  it,  and  I 
supposed  the  proi)osed  trade  had  fallen  through,  therefore  sold  to  Cos  Altenberg, 
and  never  would  have  known  that  Fuller  had  sold  it  as  being  his,  if  I  had  not  been 
notified.  I  know  Mr.  Fuller  has  no  right  to  it,  but  Mr.  Altenl^erg  has  a  right  to  it, 
for  he  paid  me  for  it,  and  I  made  him  a  right  to  it. 

Under  direction  of  your  office  a  hearing  wa^s  had  at  the  local  office, 
the  testimony  being  taken  by  depofritionn,  both  parties  participating, 
and,  Juh'  9,  1899,  the  local  office  recommended  that  Fogarty's  appli- 
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cation  be  rejected  and  that  Cowart's  assignment  to  Fuller  be  held  void. 
Your  office  decision  held  the  assignment  to  Fuller  to  be  valid,  dis- 
missed Altenberg's  claim  of  ownership  of  Cowart's  right  and  approved 
Fogart y's  location  thereof. 

The  objections  made  to  the  validity  of  the  assignment  to  Fuller  are 
that  the  consideration  (eighty  dollai's)  was  not  paid,  and  that  Asa  B. 
Fuller,  the  notary  who  took  the  arknowledgment  at  Larkinsville,  in 
Jackson  county,  Alabama,  was  appointed  as  a  notary  public  in  and 
for  Cullman  county,  and  not  empowered  to  act  as  such  officer  in  Jack- 
son countv. 

The  evidence  shows  that  the  assignment  of  August  31,  1898,  b}^ 
Cowart  to  Fuller,  was  in  apt  words  to  transfer  his  right,  was  made  in 
the  presence  of  two  attesting  witnesses — one  of  whom  at  least  under- 
stood its  purport  to  be  an  assignment  of  the  right — Cowart's  signature 
was  genuine,  and  hijs  delivery  of  the  instrument  was  voluntary.  It  is, 
however,  shown  that  Cowart  was  not  in  Cullman  county,  that  no 
acknowledgment  was  or  could  have  been  made,  or  taken,  there,  and 
that  the  entire  business  was  transacted  in  Jackson  countv,  where  the 
notary  had  no  authority  to  act.  Edinburg  Co.  v.  Peoples,  102  Ala., 
241.  The  certificate  of  acknowledgment,  though  good  on  its  face,  is 
therefore  by  the  evidence  discredited  and  shown  to  be  void. 

The  regulations  for  assignment  of  soldiers'  additional  rights  (Circu- 
lar, July  11,  1899,  p.  31),  require  that: 

An  assignee  of  an  uncertified  right  desiring  to  make  an  additional  entry  under  this 
section  must  present  his  application,  as  the  assignee  of  the  soldier,  for  a  specific  tract 
of  land,  to  the  register  and  receiver  at  the  local  office  in  whose  jurietliction  the  land 
lies,  accompanying  the  same  by  a  complete  assignment,  duly  executed  and  acknowl- 
edged, as  prescribed  respecting  the  assignment  of  bounty  land  warrants. 

The  assignment  of  bounty  land  warrants  is  required  to  be  acknowl- 
edged. (Circular,  February  18,  1896,  27  L.  D.,  219.)  There  is  no 
statute  requiring  such  acknowledgment.  The  statute  simply  gives  the 
right,  and,  that  right  being  given  without  restriction,  is  held  b}^  the 
court  to  be,  like  any  other  unrestricted  right  of  property,  assignable. 
Webster  i\  Luther  (163  U.  S.,  381).  As  the  statute  fixes  no  procedure, 
or  form,  \yw  which  the  assignment  shall  be  evidenced,  it  is  within  the 
powers  of  the  land  department  to  fix  reasonable  regulations  for  guid- 
ance of  local  officers  as  to  what  shall  be  recognized  by  them  as  sufficient 
evidence  of  such  assignment.  Such  regulations  are  intended  to  avoid 
confusion  and  to  facilitate  their  transaction  of  business.  Your  office 
properly  held  that: 

The  purpose  of  these  requirements  is  not  to  prescrihe  an  only  mode  of  executing 
valid  assignments.  Nothing  more  was  intended  by  them  than  to  provide  for  satis- 
factory evidence  of  an  assignment  prior  to  the  allowance  of  an  additional  entry  by 
the  assignee. 

The  regulation  is  no  more  than  a  rule  of  evidence  for  guidance  of  local 
and  subordinate  oflBcers,  and  is  not  a  rule  of  law  fixing  what  acts  are 
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essential  to  a  valid  assignment  of  the  right,  preventing  your  oflSoe 
from  recognition  of  the  validity  of  an  assignment  otherwise  satisfac- 
torily proved. 

The  additional  right  under  section  2306  of  the  Revised  Statutes, 
until  fixed  by  location  upon  a  particular  tract  of  land,  is  a  right  merely, 
and  not  an  interest  in  land.  As  to  matters  of  form,  or  what  consti- 
tutes an  assignment  of  the  interest,  the  law  makes  no  provision.  A 
writing  of  some  kind,  satisfactorily  proven,  would  seem  to  be  neces- 
sary, as  the  right  is  one  that  the  assignor  could  not  himself  exercise 
except  in  writing.  The  Department,  following  Webster  ^^  Luther, 
8upra^  has  held  that  a  power  of  attorne}',  coupled  with  an  interest,  is 
effective  as  an  assignment. 

The  fact  that  Cowart  voluntarily  delivered  to  Fuller  an  assignment 
actually  signed  by  him  is  satisfactorily'  proved.  That  no  payment  was 
made  at  the  time  did  not  invalidate  it^  nor  does  it  appear  that  he  ever 
demanded  pay  from  Fuller.  The  agreed  consideration  was  eighty 
dollars,  and  the  evidence  tends  to  show  Fuller  was  not  to  make  paj'- 
ment  until  the  right  had  been  recognized  by  the  land  department. 
The  delivery  of  the  assignment  without  payment  in  hand  was  of  itself 
an  extension  of  credit,  and,  if  no  fixed  time  for  payment  was  agreed 
upon,  such  credit  would  continue  and  default  of  the  purchaser  could 
not  be  charged,  or  rescission  of  the  assignment  be  made,  until  demand 
for  payment.  Without  any  such  demand,  he  made  a  later  assignment 
to  Altenberg.  Under  such  facts,  the  assignment  prior  in  time  must  be 
held  v^alid. 

Fuller  had  acted  promptly  in  endeavoring  to  obtain  recognition  of 
the  right  by  the  land  department,  as  the  assignment  made  August  31, 
was  applied  to  be  located  September  17th  the  same  year.  There  could, 
therefore,  be  no  ground  for  rescission  by  Cowart  because  of  delay. 
But  irre-jpective  of  that  fact,  having  given  an  assignment  of  his  right, 
he  could  not  make  another  without  any  act  of  rescission,  warning, 
or  notice  to  Fuller  that  it  was,  or  was  attempted  to  be,  vacated  and 
recalled. 

Your  oflice  decision  is  affirmed. 


ABANDONED  MILITARY  RESERVATION— HOMESTEAD  APPLICATION. 

Allen  H.  Cox  (On  Re-review). 

The  departmental  orcier  of  June  13,  1899,  did  not  contemplate  the  restoration  of  the 
lands  in  the  Fort  Hays  abandonevl  military  reservation  to  entry,  but  only  to 
settlement;  hence  no  legal  claim  attached  by  the  tender  of  an  application  to 
enter  said  lands  while  such  order  remained  in  force  or  by  an  appeal  from  its 
rejection. 

Departmental  decisions  of  June  26,  1900,  30  L.  D.,  90,  and  January  30,  1901,  30  L. 
D.,  46S,  recalled  and  vacated. 
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Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  October  15,  1901.  (G.  B.  G.) 

This  is  the  petition  of  the  State  of  Kansas  for  a  re-review  of  depart- 
mental decision  of  June  26,  1900  (30  li.  D.,  90),  directing  the  allow- 
ance of  the  homestead  application  of  Allen  H.  Cox,  presented  at  the 
local  office  August  11,  1899,  for  lots  9,  10,  and  11,  and  the  S.  \  of 
SE.  i  of  Sec.  4,  T.  14  S.,  R.  18  W.,  Wakeeney  land  district,  Kansas. 
A  motion  for  review  of  said  decision  was  denied  January  30,  1901 
(30  L.  D.,.468). 

The  petition  was  duly  entertained  May  14,  1901,  and  numerous  other 
parties,  claiming  an  interest  in  the  land  in  controversy  or  in  other 
lands  occupjing  a  similar  or  like  status  and  under  other  homestead 
entries  whose  validity  depends  upon  the  correctness  of  the  Depart- 
ment's decision  in  this  case,  were  served  with  notice  of  said  depart- 
mental order  of  May  14,  1901,  and  have  answered  urging  that  the 
decisions  of  the  Department  herein  be  not  disturbed. 

The  land  in  controvei'sy  is  within  the  limits  of  the  abandoned  Fort 
Hays  military  reservation.  The  reservation  was  established  by  execu- 
tive order  of  August  28,  1868,  and  contains  more  than  five  thousand 
acres  of  land,  and  was,  on  October  22, 1889,  turned  over  to  this  Depart- 
ment for  disposal  under  the  act  of  July  5,  1884  (23  Stat.,  103).  Sec- 
tion 2  of  said  act  authorized  the  Secretary  of  the  Interior  to  cause  the 
lands  in  such  military  reservation  either  to  be  regularly  surveyed  or 
to  be  subdivided  into  tracts  of  less  than  foity  acres  each,  and  into 
town  lots,  or  either,  or  both,  and  directed  that  he  cause  the  lands  so 
surveyed  and  subdivided,  and  each  tract  thereof,  to  be  appraised,  and 
that  he  should  cause  the  said  lands,  subdivisions,  and  lots  to  be  sold 
at  public  sale  to  the  highest  bidders  for  cash.  By  section  3  the  Secre- 
tary of  the  Interior  was  directed  to  cause  any  improvements,  buildings, 
building  materials,  and  other  propetty,  which  may  be  situate  upon 
such  lands,  to  be  appraised  in  the  same  manner  as  provided  for  the 
appraisement  of  the  lands,  subdivision^,  and  lots,  in  any  such  reserva- 
tion, and  that  he  should  cause  the  same,  together  with  the  tract  or  lot 
upon  which  they  are  situate,  to  be  sold  at  public  sale  to  the  highest 
bidder  for  cash,  or,  in  his  discretion,  cause  the  improvements  to  be 
sold  separately,  at  public  sale,  for  cash. 

No  steps  were  taken  by  the  Department  looking  to  the  disposition 
of  said  land  as  provided  by  said  act,  and  no  appraisal  of  either  the 
lands  or  the  improvements  thereon  was  ever  made. 

Such  was  the  status  of  the  land  in  said  reservation  when  on  August 
23, 1894,  Congress  passed  an  act  to  provide  for  the  opening  of  certain 
abandoned  military  reservations  (28  Stat,  491),  which  is  in  full  as 
follows: 

That  all  lands  not  alroady  disposed  of  include<i  within  the  limits  of  any  aliandoned 
niilitan^'  reservation  heretofore  placed  under  the  control  of  the  Secretary  of  the 
Interior  for  disposition  under  the  act  approved  July  fifth,  eighteen  hundred  and 
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eighty-four,  the  disposal  of  which  has  not  been  provided  for  by  a  subsequent  act  of 
Congrei«i<,  wliere  the  area  exceeds  five  thousand  acrej*,  except  such  legal  subdivisions 
as  have  government  improveniente  thereon,  and  except  also  such  other  jxarte  as  are 
now  or  may  be  reHerve<l  for  some  public  use,  are  hereby  opened  to  settlement  under 
the  public-land  laws  of  the  United  States,  and  a  preference  right  of  entry  for  a  period 
of  six  months  from  the  date  of  this  act  shall  be  given  all  Uma  fide  settlers  who  are 
qualified  to  enter  under  the  homestead  law  and  have  made  improvements  and  are 
now  residing  upon  any  agricultural  lands  in  said  reservations,  and  for  a  j)eriod  of  six 
months  from  the  date  of  settlement  when  that  shall  occur  after  the  date  of  this  act: 
I^orifiedf  That  {persons  who  enter  under  the  homestead  law  shall  pay  for  such  lands 
not  less  than  the  value  heretofore  or  hereafter  determined  by  appraisement,  nor  less 
than  the  price  of  the  land  at  the  time  of  the  entry,  and  such  payment  may,  at  the 
option  of  the  purchaser,  l)e  made  in  five  e<|ual  installments,  at  times  and  at  rates  of 
interest  to  l^e  fixed  by  the  Secretary  of  the  Interior. 

Sec.  2.  That  nothing  contained  in  this  act  shall  be  constnied  to  suspend  or  to  inter- 
fere with  the  operation  of  the  said  act  approved  July  fifth,  eighteen  hundred  and 
eighty-four,  as  to  all  lands  included  in  abandoned  military  reservations  hereafter 
platred  under  the  control  of  the  Secretary  of  the  Interior  for  disposal,  and  all  appraise- 
ments required  by  the  first  section  of  this  act  shall  be  in  accordance  with  the  pro- 
visions of  said  act  of  July  fifth,  eighteen  hundred  and  eighty-four. 

March  22,  1895,  the  Commissioner  of  the  General  Land  Office  with- 
drew the  lands  in  this  reservation  by  telegram,  as  follows: 

March  22,  1895. 
Register  and  Receiver,  Wakeenetfj  Kimsdft. 

Fort  Hays  reservation  temporarily  withdrawn  from  settlement  and  entry.     Allow 

no  entry  for  said  lands. 

S.  W.  Lamoreux, 

Commimouer. 

This  withdrawal  was  made  in  anticipation  of  legislation  b}'  Congress 
donating  the  lands  w-ithin  said  reservation  to  the  State  of  Kansas  for 
various  public  purposes.  June  6,  1899,  Congress  not  having  in  the 
meantime  passed  the  anticipated  legislation,  3^our  office,  in  a  commu- 
nication to  the  Department,  said: 

I  see  no  reason  why  the  lands  may  not  be  opened  to  settlement  and  entry  under 
said  act  [act  of  August  28,  1894].  Before  this  is  done,  however,  the  buildings  and 
other  government  improvements  thereon  should  be  dispose*!  of  under  the  provisions 
of  section  3  of  the  act  of  July  5,  1884,  mipra.  I,  therefore,  recommend  the  revoca- 
tion of  the  order  of  susj)en8ion  of  March  22,  1895,  and  that  this  office  he  authorizeil 
to  direct  the  a]>praisement  of  the  property,  after  which  proper  steps  will  be  taken  in 
regard  to  itj^  disposal. 

Acting  on  this  recommendation,  the  Department,  on  June  13,  1899, 
in  a  communication  to  your  office  (L.  &  R.  Misc.,  396,  p.  305),  said: 

You  have  accordingly  recommended  that  the  order  of  March  22, 1895,  be  revoked, 
and  that  you  l)e  authorized  to  din^ct  the  api)raisement  of  the  proj)erty.  In  accord- 
ance with  your  recommendation,  the  alx)ve  order  of  March  22,  1895,  is  hereby 
vacated,  and  you  are  directed  to  cause  the  property  on  the  reservation  to  1x5  apjiraiscni, 
with  a  view  to  its  disposal  under  the  act  of  July  5,  1884.  This  action  will  open  to 
settlement  untler  the  act  of  1894  all  of  the  lands  except  those  covered  by  improvements. 

The  lettei-  of  your  ofiice  of  June  21,  1899,  communicating  this  order 
to  the  register  and  receiver  of  Wakeeney,  Kansas,  says: 
I  am  in  receipt  of  departmental  letter  of  June   13,   1899,  revoking  said  order 
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[order  of  withdrawal  of  March  22,  1895]  and  directing  this  office  to  cause  the 
property  on  the  reservation  to  be  appraised,  with  a  view  to  its  disposal  under  the 
act  of  July  5,  1884.  You  will  note  on  your  records  the  revocation  of  said  onler  of 
March  22, 1895.  After  the  appraisement  of  the  property  shall  have  been  made,  and 
approve*!  by  the  Secretary  of  the  Interior,  further  instructions  will  be  issued  to  you 
in  regard  to  its  disposal. 

These  were  the  conditions  surrounding  these  lands  when  Allen  H. 
Cox  presented  his  homestead  application  for  the  land  above  described. 
This  application  was  rejected  by  the  l(x*al  officers  for  the  stated  reason 
that  the  land  applied  for  was  in  the  Fort  Hays  abandoned  niilitiir}^ 
reservation.  In  a  communication  from  the  register  of  the  local  office 
to  your  office  transmitting  the  application  and  appeal  of  Cox,  it  is  said: 

AVe  have  sixty-five  similar  applications  to  this  fileil  for  lands  lying  within  the  Ft. 
Hays  abandoned  military  reservation,  all  of  which  we  have  rejecte<l,  and  notified 
claimants  giving  them  the  right  of  appeal,  and  this  office  would  appreciate  an  early 
decision  in  this  case. 

August  19,  1899,  your  office,  answering  an  inquiry  from  the  local 
officers  whether  homestead  entries  should  be  allowed  to  go  to  record 
for  lands  in  said  reservation,  said  that: 

Under  the  operations  of  the  act  referred  to  [act  of  August  28,  1894,  nnpra],  and 
in  view  of  departmental  order  of  June  13,  1899,  promulgated  by  letter  "C"  of  June 
21,  1899,  the  lands  in  the  reservation  not  containing  government  improvements  are 
subject  to  settlement.  The  Department  in  the  order  mentioned  directed  the 
appraisement  of  the  property  with  a  view  to  its  disposal,  under  the  acit  of  July  5, 
1884  (23  Stat.,  103),  stating  that  by  such  action  the  land  not  containing  imj)rove- 
ments  would  be  subject  to  disposal  under  said  act  of  August  23,  1894.  While  the 
lands  are  subject  to  settlement,  as  before  mentioned,  entries  therefor  cannot  be 
made  until  after  its  appraisal,  and  the  approval  thereof  by  the  Secretary  of  the 
Interior.  Instructions  will  be  issuetl  to  you  on  this  subject  after  the  appraisement 
has  been  made  and  approved. 

By  departmental  order  of  August  24,  1899  (L.  &  R.,  898,  p.  472), 
said  ^'  reservation  together  with  the  improvements  thereon  "  was  again 
'^temporarily  withdrawn  from  disposal  under  the  acts  mentioned."' 

This  order  has  never  been  revoked,  and  was  in  force  March  28, 
19(X),  when  Congress  passed  an  act  (81  Stat.,  52),  granting  to  the  State 
of  Kansas  the  abandoned  Fort  Havs  militarv  reservation,  with  the 
proviso  that  the  act  ''shall  not  apply  to  any  tract  or  tracts  within  the 
limits  of  said  reservation  to  which  a  valid  claim  has  attached  bv  settle- 
ment  or  otherwise,  under  any  of  the  public  land  laws  of  the  United 
States." 

The  question  presented  by  the  record,  as  stated,  is,  whether  a  valid 
claim  attached  to  the  land  in  controversv  bv  virtue  of  the  homestead 
application  of  Cox,  presented  August  11, 1899.  In  the  decision  under 
review  this  question  was  answered  in  the  affirmative,  and  it  was  held 
that  by  reason  of  the  presentation  of  such  application,  and  by  reason 
of  the  claim  thereby  initiated,  said  tract  of  land  was  excepted  from 
the  operation  of  the  grant  to  the  State.  Upon  a  review  and  more 
careful  consideration  of  the  legislation  affecting  these  lands,  the  orders 
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in  relation  thereto,  and  the  action  taken  thereon,  it  is  believed  that 
the  decision  of  the  Department  is  erroneous.  This  reservation  has 
occupied  a  status  peculiar  to  itself,  and  the  general  practice  and  usual 
procedure  in  the  disposition  of  abandoned  military  reservations  under 
the  act  of  1894  were  not  followed  in  this  case.  In  the  divsposition  of 
abandoned  military  reservations  under  said  act  the  lands  therein,  in 
instances  where  the}'  had  been  surveyed  prior  to  the  establishment  of 
the  reservation,  have  been  treated  as  subject  to  entry  upon  the  pas- 
sage of  the  act  of  181H,  and  the  appraisals  therein  provided  for  have 
been,  in  manv  instances,  made  after  entries  have  been  allowed.  If 
the  question  wore  now  being  presented  for  the  tii*st  time  it  might  l)e 
doubted  whether  the  act  of  1894:  intended  that  entry  of  such  lands 
should  be  allowed  in  advance  of  their  appraisement.  But  certainly  it 
was  within  the  competency  of  the  land  department  to  say  that  the 
lands  within  this  reservation  should  be  appraised  before  entries  thereof 
would  be  allowed,  and  to  require  that  part  of  the  purchase  price  be 
paid  before  allowance  o^  entry.  Whatever  may  have  been  the  prac- 
tice in  other  cases,  it  is  in  keeping  with  good  administration  to 
require  that  before  such  entries  should  be  allowed  the  lands  should  be 
appraised.  When  an  entry  is  made,  the  entryman  should  know  what 
he  will  have  to  pay  for  the  land,  when  he  will  have  to  make  payment, 
and  what  rate  of  interest  must  be  paid  upon  deferred  payments.  This  he 
can  only  know  after  the  land  has  been  appraised  and  the  Secretary  of 
the  Interior  has  fixed  the  times  for  payment  and  the  rate  of  interest. 

A  close  examination  of  the  orders  relative  to  this  reservation  shows 
that  it  was  not  the  intention  of  the  Department,  by  the  order  of  June 
13,  1899,  Hiipnt^  to  thereby  restore  these  lands  to  entry.  They  had 
been  withdrawn  in  terms  from  "settlement  and  entry,"  and  the  order 
of  June  18,  1899,  while  rev^oking  the  order  of  withdrawal,  declared 
the  effect  of  this  revocation  to  be  to  open  the  lands  to  "settlement." 
That  your  office  understood  that  the  order  of  June  13,  1899,  did  not 
restore  said  land  to  entry  is  clearly  shown  bv  vour  office  letters  to  the 
local  officers,  hereinbefore  quoted.  And  that  the  local  officers  under- 
stood it  in  the  same  way  is  evident  from  the  fact  that  they  rejected 
the  homestead  applications  of  Cox  and  others.  It  not  being  tb^ 
intention  of  the  Department,  by  its  order  of  June  13,  1899,  to  restore 
these  lands  to  entr3',  such  was  not  the  legal  effect  of  that  order.  The 
land,  therefore,  was  not  subject  to  entry  at  the. time  of  Cox's  applica- 
tion, and  a  legal  claim  did  not  attach  b}"  the  premature  tender  of  that 
application  or  })y  the  appeal  from  its  rejection. 

The  former  decisions  of  the  Department  herein  are  hereby  i"ecalled 
and  vacated,  and  your  office  is  directed  to  take  steps,  in  accordance 
with  this  decision,  to  clear  the  record  of  all  entries  allowed  of  lands  in 
said  reservation  resting  alone  upon  applications  presented  at  the  local 
office  between  June  13,  1899,  and  August  24,  1899.     This  will  also 
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apply  to  all  subsequent  entries  resting  only  upon  the  relinquishment 
of  applications  presented  between  said  dates.  Entries  allowed  upon 
applications  presented  between  said  dates  will  l^e  permitted  to  stand 
where  based  on  actual  settlement  at  the  time  of  pr^^sentation. 


RAILROAI>  GRANT— RIGHT   OF  WAY— ACTS  OF   MARCH    «,   1899,  AND 

MARCH  3,  1875. 

Republic  and  Kettle  River  Ry.  Co.  r,  Washington  and  Great 

Northern*  Ry.  Co. 

The  approval  of  the  Department  of  the  Interior  is  necessary,  under  the  provisions  of 
the  act  of  March  2,  1899,  to  the  ac(iuireinent  of  a  right  of  way  by  a  propa*«ed  line 
of  railroad  over  an  Indian  allotment,  and  to  the  privilege  granted  by  the  act  of 
March  3,  1875,  to  use  such  a  right  in  common  with  another  company. 

Serretary  Hitch  cod'  to  tite  Ontunwinoner  of  Indian  Aff(u'r>i,  Octo^/cr  16^ 
(W.  V.  D.)  190L       '  '  (F.  W.  C.) 

I  have  considered  the  matter  of  the  protest  by  the  Republic  and 
Kettle  River  Railway  Company  against  the  approval  of  certain  maps 
of  location,  filed  by  the  Washington  and  Great  Northern  Railway 
Company,  upon  which  is  the  line  of  its  proposed  road  across  certain 
Indian  allotments  in  the  north  half  of  the  late  Colville  Indian  Reserva- 
tion in  the'  State  of  Wa^^hington. 

Three  separate  maps  of  location,  tiled  by  the  Washington  and  Great 
Northern  Railway  Company  for  approval  under  the  act  of  March  2, 
1899  (30  Stat.,  990),  were  submitted  with  your  office  letter,  dated  Sep- 
tember 5,  last,  in  which  you  report  that  the  located  line  shown  upon 
two  of  said  maps  crosses,  recrosses,  and  parallels,  the  line  of  location 
of  the  Republic  and  Kettle  River  Railway  Company,  shown  upon 
maps  of  location  tiled  by  the  last-mentioned  company  under  the  act  of 
March  2^  1899,  snpra,,  and  approved  April  23,  last.  You  therefore 
recommend  that  the  Washington  and  Great  Northern  Railway  Com- 
pany' be  required  to  furnish  satisfactory  evidence  that  public  interest 
will  be  promoted  by  the  construction  of  its  line  of  road  as  shown  upon 
these  two  maps,  before  the  same  are  approved.  There  appears  to  be 
no  objection  to  the  other  map,  and  you  recommend  that  the  same  be 
approved. 

The  Republic  and  Kettle  River  Company  has  made  due  payment  to 
the^Indian  allottees,  over  whose  lands  its  proposed  line  of  road  extends, 
and  said  company  claims  to  have  spent  large  sums  of  money  in  grading 
and  other  work  preliminar}^  to  the  actual  operation  of  its  road  along 
the  line  as  shown  upon  the  maps  approved  by  this  Department,  and 
that  company  urges  that,  on  account  of  the  topography  of  the  country 
traversed  by  these  proposed  lines  of  road  and  the  narrow  valleys 
through  which  they  must  follow  the  water  courses,  it  is  impmcticable 
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to  build  more  than  one  line  of  road  in  that  vicinity,  and  for  that  reason 
asks  that  the  appi'oval  of  the  Department  be  not  given  to  the  maps 
of  location  filed  by  the  Washington  and  Gre^t  Northern  Railway 
Compan}'. 

Section  6  of  the  act  of  March  2,  18J)9,  atupra^  under  which  each  of 
these  companies  is  claiming  a  right  of  way  over  these  Indian  allot- 
ments, provides: 

That  the  provisions  of  section  two  of  the  act  of  March  third,  eighteen  hundred  and 
seventy-five,  entitled  "An  act  granting  to  railroa<l8  the  right  of  way  through  the 
public  lands  of  the  United  States,"  are  hereby  extended  and  made  applicable  to 
righta  of  way  granted  under  this  act  and  to  railroad  companies  obtaining  such  rights 
of  way. 

Section  2  of  the  act  of  March  3,  1875,  is  as  follows: 

That  any  railroad  company  whose  right  of  way,  or  whose  track  or  road-l)ed  upon 
such  right  of  way,  pa&ses  through  any  ciinyon,  pass,  or  defile,  shall  not  prevent  any 
other  railroad  company  from  the  use  and  occupancy  of  the  said  canyon,  pass,  or 
defile,  for  the  purposes  of  its  road,  in  common  with  the  road  first  located,  or  the 
crossing  of  other  railroads  at  grade.  And  the  location  of  such  right  of  way  through 
any  canyon,  pass,  or  defile  shall  not  cause  the  disuse  of  any  wagon  or  other  public 
highway  now  located  therein,  nor  prevent  the  location  through  the  same  of  any  such 
wagon  road  or  highway  where  such  road  or  highway  may  be  necessary  for  the  public 
accommodation;  and  where  any  change  in  the  location  of  such  wagon  road  or  highway 
is  necessary  to  permit  the  passage  of  such  railroad  through  any  canyon,  pass,  or 
defile,  said  railroad  company  shall  before  entering  upon  the  ground  occupied  by  such 
wagon  road,  cause  the  same  to  be  reconstructed  at  its  own  expense  in  the  most  favor- 
able location,  and  in  as  perfect  a  manner  as  the  original  road:  Proxnded,  That  such 
expenses  shall  be  equitably  divided  between  any  number  of  railroad  com[>anie8 
occupying  and  using  the  same  canyon,  pass,  or  defile. 

From  a  careful  consideration  of  these  statutes,  I  am  of  opinion  that, 
where  the  proposed  line  of  road  crosses  an  Indian  allotment,  the 
approval  of  this  Department  under  the  provisions  of  the  act  of  March 
2,  18J>9,  sifp7X(,  is  necessary  to  the  acquirement  of  a  right  of  way  over 
the  same,  and  to  the  privilege  granted  by  the  act  of  March  3,  1875, 
.sKjrra,  to  use  such  a  right  in  common  with  another  company. 

It  satisfactorily  appears  that  public  interests  will  be  promoted  by 
the  construction  and  operation  of  the  line  of  the  Washington  and  Great 
Northern  Railway  Company,  as  shown  on  its  maps  of  located  road 
under  consideration,  and  I  have  therefore  approved  the  same,  subject 
to  the  rights  of  the  Republic  and  Kettle  River  Railway  Company  und.er 
the  act  of  March  2,  1899,  and  section  2  of  the  act  of  March  3,  1875. 
This  will  protect  the  Republic  and  Kettle  River  Company  in  its  existing 
rights  and  will  enable  the  Washington  and  Great  Northern  Company 
in  constructing  and  opei'ating  its  proposed  line  of  road  to  obtain  the 
privileges  or  benefits  extended  by  section  two  of  the  act  of  1875. 

As  thus  approved,  the  maps  are  herewith  returned,  together  with 
the  papers. 
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MrjaNG  CLAIM-3UBVEY-PATENTED  CLAIMS. 

The  Mono  Fraction  IjODe  Mining  Claim. 

The  land  department  is  without  the  jurisdiction  or  authority  to  correct  mistakes,  after 
patent,  in  thesur\'ey  of  a  mining  claim,  as  long  as  the  patent  remains  outstanding. 

A  mining  claim  legally  located  may  be  surveyed  according  to  the  lines  of  the  location 
as  marked  on  the  ground,  even  though  the  surveyed  lines  may  in  part  or  in  whole 
fall  upon  lands  patented  prior  to  the  survey.  A  jMitent  issued  upon  such  a  sur- 
vev  should  exclude  all  lands  within  the  lines  of  the  survev  which  are  also 
included  in  the  prior  patent. 

Sttyf^etary  Ilitehcoek  to  the  CorainhHioner  of  the  General  Laud  Office^ 
(W.  V.  D.)  October  16,  1901.  (A.  B.  P.) 

The  Deadwood  Terra  Mining  Company  has  appealed  from  your 
office  decision  of  March  20,  1901,  whereby  the  action  of  the  United 
States  .surveyor-general  of  South  Dakota,  refusing  to  approve  mineral 
survey  No.  1416,  Huron  series,  of  the  Mono  Fraction  lode  mining  claim , 
was  affirmed. 

The  ref  iLsal  of  the  surveyor-general  to  approve  the  survey  is  based 
upon  the  ground  that  the  ciaim  as  surveyed  is  in  conflict  with  a  num- 
ber of  previously  patented  mining  claims,  as  described  in  the  patents 
embracing  them. 

In  vour  said  office  decision  it  is  stated  that — 

A  careful  examination  of  said  plat  and  field  notes  shows  that  said  mining  claim 
was  surveved  in  strict  accordance  with  the  location  notice  and  also  in  strict  accord- 
ance  with  the  claim  as  actually  staked  upon  the  ground. 

The  appellant  company  contends,  in  substance,  that  ina.smuch  as  the 
survey  conforms  to  the  boundaries  of  the  claim  as  described  in  the 
location  notice  and  as  actually  staked  on  the  ground,  the  same  is  a 
proper  survey  and  should  be  approved;  that  the  stated  conflicts  are 
the  result  of  errors  of  description  in  the  approved  surveys  of  the  pat- 
ented claims,  which  errors  were  carried  into  the  patents;  that  if  the 
patented  claims  were  described  as  actually  located  and  marked  by 
stakes  and  monuments  on  the  ground  there  would  be  no  conflict 
between  them  and  the  Mono  Fraction  survey;  that  stakes  and  monu- 
ments on  the  ground  should  control  as  against  the  descriptions 
given  in  the  surveys  of  the  patented  claims  and  in  the  patents;  and  it 
should  be  held,  therefore,  that  no  patent  has  been  legally  granted  for 
any  of  the  land  embraced  within  the  lines  of  the  survey  in  question. 

To  the  extent  that  these  contentions  are  based  upon  the  claim  or 
theory  that  the  land  department,  notwithstanding  the  existence  of  the 
outstanding  patents  referred  to,  may  deal  with  lands  included  within 
the  descriptions  contained  in  the  patents  as  unpatented  lands,  they  can 
not  be  sustained.  The  patents  were  issued  upon  approved  surveys 
and  in  conformity  therewith.      The  land  department  is  without  the 
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jurisdiction  or  authority  to  correct  any  mistakes  that  may  have  been 
made  in  the  surveys,  as  long  as  the  patents  remain  out^tainding.  Nor 
can  a  patent  })e  lawfully  issued  for  lands  already  })atented  to  other 
persons. 

It  is  not  intended  hereby  to  hold,  however,  that  a  mining  claim 
legally  located  may  not  be  surveyed  according  to  the  lines  of  the 
location  as  marked  on  the  gi'outid,  even  though  the  surveyed  lines 
may  in  part  or  in  whole  fall  upon  patented  lands.  Such  a  survey 
would  be  regular  and  lawful  as  a  basis  for  patent  provided  sufficient 
data  be  furnished  thereby,  or  b}^  the  records  of  the  surrounding  or 
overlapping  patented  claims  considered  in  connection  therewith,  to 
enable  the  government  in  issuing  its  patent  to  make  proper  exclusion 
from  the  patent  of  all  previously  patented  lands  embraced  within  the 
exterior  lines  of  the  survev. 

If  the  survey  here  in  question,  when  considered  in  connection  with 
the  records  of  the  outstanding  patents  embracing  the  surrounding 
or  overlapping  claims,  shall  be  found  to  furnish  sufficient  data  upon 
which  to  base  a  patent  for  the  Mono  Fraction  claim  w^ith  proper 
exclusion  of  all  lands  within  the  lines  of  the  survey,  which  are  also 
included  in  the  outstanding  patents,  it  should  be  approved  if  in  other 
respects  regular.     Otherwise  it  can  not  be  approved. 

As  the  Department  is  without  the  necessary  information  todetermine 
this  question  upon  the  present  appeal,  the  record  is  returned  to  \'our 
office  with  direction  that  the  matter  be  adjudicated  in  confonnity  to 
the  view^s  herein  expressed.  The  decision  appealed  from  is  accordingly 
modified. 


repayment-canceled  pre-emption  declaratory  statement. 

Maggie  Wynne. 

#        * 

The  filing  of  a  pre-emption  declaratory  statement  is  not  an  entry  within  the  meaning 
of  the  repayment  act;  hence  repayment  of  the  fees  and  commissions  paid  on  such 
statement  can  not  l)e  allowed. 

Acting  Secretary  Camphell  to  the  ChmiNisHlfmer  of  the  General  Land 
(W.  V.  D.)  Office,  Octoher  22,  1901.  (C.  J.  G.) 

The  land  involved  herein  is  the  NE.  i  of  S\V.  i,  the  NW.  i  of  SE. 
i,  and  S.  k  of  SE.  iof  Sec.  33,  T.  11  N.,  R.  19  W.,  Missoula,  Montana, 
land  district. 

February  20,  1901,  Magsrie  Wynne  was  allowed  to  file  a  declaratory 
statement  for  said  land  under  the  act  of  June  5,  1872  (17  Stat,  226), 
which,  among  other  things,  provides: 

Sec.  2.  That  as  soon  as  practicable  after  the  passage  of  this  act,  the  sur\'eyor-general 
of  Montana  Territory  shall  cause  to  be  surveyed  ....  the  lands  in  the  Bitter  Root 
valley  lying  above  the  Lo-Lo  fork  of  the  Bitter  Root  river;  and  said  lands  shall  be 
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open  to  settlement,  and  shall  be  sold  in  legal  subdivisions  to  actual  settlers  only, 
....  at  the  price  of  one  dollar  and  twenty-five  cents  per  acre,  payment  to  be  made 
in  cash  within  twenty-one  months  from  the  date  of  the  settlement,  or  the  passage  of 
this  act. 

November  22,  1899,  the  Northern  Pacific  Railroad  Company  filed  a 
list  of  lands  within  the  primary  limits  of  the  grant  for  its  road, 
including  the  land  here  in  question,  which  was  rejected  by  the  local 
officers,  because,  in  their  judgment,  said  lands  were  within  the  Bitter 
Root  reservation.  Upon  appeal  by' the  company,  your  office,  on  April 
13,  1901,  reversed  the  action  of  vsaid  officers,  for  the  reason  that  said 
lands  are  not  within  the  reservation,  and  held  Wvnne's  declamtorv 
statement  for  cancellation,  which  was  canceled  July  16,  1901,  for  con- 
flict with  the  prior  grant  for  the  railroad,  no  other  payment  having 
been  made  by  Wynne  than  the  fees  and  commissions  paid  upon  filing 
her  declaratgry  statement. 

May  31,  1901,  Wynne  made  application  for  repayment  of  said  fees 
and  commissions,  which  was  denied  bv  vour  office  Julv  17.  1901,  on 
the  ground  that  a  declaratory  statement  is  not  an  entry  within  the 
meaning  of  the  repayment  act,  the  case  of  William  F.  Allen  (29  L.  D., 
660)  being  cited. 

Section  2  of  the  act  of  June^l6, 1880  (21  Stat,  287),  reads  as  follows: 

In  all  cases  where  homestead  or  timber-culture  or  desert-land  entries  or  other 
entries  of  public  lands  have  heretofore  or  shall  hereafter  l^e  canceled  for  conflict,  or 
where,  from  any  cause,  the  entry  has  l^een  erroneously  allowed  and  can  not  be  con- 
finned,  the  Secretary  of  the  Interior  shall  cause  to  be  repaid  to  the  person  who  made 
such  entry,  or  to  his  heirs  or  assigns,  the  fees  and  co.nmissions,  amount  of  purchase 
money,  and  excess  paid  upon  the  same  ujx)n  the  surrender  of  the  duplicate  receipt 
and  the  execution  of  a  proper  relinquishment  of  all  claims  to  said  land,  whenever 
such  entry  shall  have  been  duly  canceled  by  the  Commissioner  of  the  General  Land 
Office. 

The  case  cited  by  your  office  is  not  regarded  as  controlling  in  this 
case,  for  the  reason  that  it  refers  to  a  special  act  providing  for  the 
location  and  reservation  of  public  lands  for  reservoir  sites.  It  has 
uniformly  been  held  by  the  land  department,  however,  that  the  filing 
of  a  pre-emption  declaratory  statement  is  not  an  entry  of  the  land. 
(John  C.  Angell,  24  L.  D.,  575,  577;  and  William  H.  Conley,  30  L.  D., 
255.)  This  being  true,  it  must  be  held  that  W^^nnc's  case  is  not  within 
the  terms  of  the  repayment  act. 

The  judgment  of  your  office,  denying  repayment,  is  affirmed. 
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JjosHUA  L.  Smith. 

Motion  for  review  of  departmental  decision  of  August  5,  1901,  31 
L.  D.,  57,  denied  I)}'  Seeretary  Hitchcock  October  24,  1901. 


RAILROAI>  GRANT-ADDITIONAL  STATION  GROUNDS-ACT  OF  APRIL  25, 

1806. 

St.  Louis,  Oklahoma  and  Southern  Ry.  Co. 

The  act  of  April  25,  1896.  provides  for  the  aaiuirement  of  additional  grounds  **at 
stations  7ioi/'  cjisthu/  or  for  the  establishment  of  new  stations  or  depoti?";  hence 
applications  for  additional  grounds  at  stations  not  existing  at  the  time  of  the  pas- 
sage of  said  act  can  not  be  allowed. 

Secrt4(iry  Iliichvock  to  the  Coinririmlana*  of  Indian  A  fairs.  Octoher 
(W.V.  D.)  £6,  1901.  (F.W.  C.) 

With  your  office  letter  of  July  22,  last,  were  transmitted  the  sev- 
eral applications  made  by  the  St.  Louis,  Oklahoma  and  Southern 
Railway  Company,  and  the  showings  made  in  support  thereof,  together 
with  the  report  of  the  Indian  agent  thereon,  for  additional  lands 
selected  under  the  provisions  of  the  act  of  April  25,  1896  (29  Stat., 
109),  at  the  following  named  places:  Ada,  Roff,  Ravia.  Holdenvllle, 
Alabama,  Henryetta,  Okmulgee,  Mounds*  Bcggs,  Flat  Rock,  Platter, 
Wetumka,  Foster,  Francis,  Randolph,  Helen,  Mill  Creek,  Woodville, 
Scullin,  Troy,  Fitzhugh,  and  Sapulpa. 

This  company  obtained  its  right  of  way  through  the  Indian  Terri- 
tory, and  station  grounds  at  many  of  the  points  named,  under  the  act 
of  Congress  approved  March  80,  1896  (29  Stat.,  80),  and  at  these 
places  the  lands  now  sought  are  additional  station  grounds.  At  some 
of  the  points  named,  however,  the  company  did  not  v^d  could  not 
acquire  the  lands  under  the  said  act  of  March  30,  1896,  and  at  these 
points  the  applications  are  for  new  stations. 

Your  said  office  letter  finds  that  this  railroad  company  completed 
the  construction  of  its  road  and  was  in  active  operation  thereof  in 
March,  1901. 

The  act  of  April  25, 1896,  supra.,  under  which  the  applications  under 
consideration  were  made,  provides  for  the  acquirement  of  additional 
grounds  ''at  stations  now  existing  or  for  the  establishment  of  new 
stations  or  depots.'' 

This  company  did  not  have  any  existing  station  at  any  of  the  points 
named,  or  elsewhere  in  the  Indian  Territory,  at  the  time  of  the  passage 
of  said  act,  and  hence  is  not  seeking  and  can  not  acquire  any  ground 
as  additional  to  a  then  existing  station  at  any  of  said  points.  So  far, 
therefore,  as  the  company  is  seeking  additional  station  grounds,  these 
applications  must  be  rejected.    See  departmental  decision  of  June  22, 
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last,  upon  application  ^f  the  Western  Oklahoma  Railroad  CJonipany 
for  additional  station  grounds  at  Ardmore,  Indian  Territory. 

In  so  far  as  the  company  is  seeking  to  acquire  additional  lands  for 
*'  new  stations  or  depots,"  a  matter  not  specifically  considered  or 
reported  on  in  3'our  said  office  letter,  it  is  directed  that  the  applications 
be  again  submitted  with  your  recommendation  thereon. 


mineral  i^and-indian  allotment-act  of  june  6,  looo. 
Acme  Cement  and  Plaster  Company. 

Lands  which  have  been  allotted  to  Indians,  or  to  which  a  homestead  entryman  has 
acquired  fixed  and  vested  rijjhts  by  reason  of  his  compliance  with  the  home- 
stead laws,  are  not  subject  to  the  mining  laws  or  to  mineral  exploration  and 
entry. 

From  the  time  of  the  passage  of  the  act  of  June  6,  1900,  the  V>ody  of  lands  which 
were  to  be  allotted  or  opene<l  to  seltlement  thereunder  were  subjected  to  the 
mining  laws,  and  to  mineral  exploration  and  entry,  so  far  as  the  saipe  should  be 
found  to  contain  valuable  mineral  dejKwits;  but  such  lands  were  to  be  subject  to 
the  mining  laws,  or  to  mineral  exploration  and  entry,  only  so  long  as  they 
should  remain  free  from  any  v^ested  right  of  individual  ownership. 

Upon  the  allotment  of  said  lands  in  severalty,  or  upon  title  thereto  being  earned 
by  a  homestead  entryman  by  complianc  e  with  the  homestead  law,  the  lands 
allotted,  or  embraced  in  a  homestead  entry,  cease  to  be  subject  to  the  mineral 
provision  of  said  act. 

Valuable  mineral  deposits  which  may  be  found  upon  land  allotted  in  severalty  to  an 
Indian  under  the  act  of  June  6,  1900,  are  not  withheld  froni  the  allottee  or 
reserved  to  the  United  States,  and  can  not  be  acquired  under  the  mining  law; 
'  but  such  land  may,  with  the  approval  of  the  Secretary  of  the  Interior,  be  leased 
by  the  allottee  under  the  general  statute  relating  to  the  giving  of  mining  leases 
by  Indian  allottees. 

Assistant   Attomiey    General    Van   Devantet^  to  the  /Secretary  of  the 

f7iier!w\  October  28, 190J,  (W.  C.  P.) 

The  Acme  Cement  and  Plaster  Company  having  proposed  to  lease 

certain  lands,  allotted  to   members  of   the.  Comanche,  Kiowa,   and 

Apache  Indians,  for  the   mining   of  gypsum,  the   matter  has   been 

referred  to  me  for  opinion  as  to  whether  there  is  authority  in  law  for 

leasing  these  minemls,  in  view  of  that  provision  of  the  act  of  June  0, 

1900  (31  Stat.,  67l>,  680),  which  reads  as  follows: 

That  should  any  of  said  lands  allotted  to  said  Indians  or  opened  to  settlement 
under  this  act  contain  valuable  mineral  deposits,  such  mineral  deposits  shall  be 
open  to  location  and  entry,  under  the  existing  mining  laws  of  the  United  States, 
upon  the  passage  of  this  act;  and  the  mineral  laws  of  the  United  States  are  hereby 
extended  over  said  lands. 

Stated  in  other  words  the  question  is,  Does  this  mineral  provision 
have  the  effect  of  withholding  from  the  allottee  and  reserving  to  the 
United  States  all  valuable  mineral  deposits,  which  may  at  any  time  be 
found  in  the  allotted  land  if 
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The  allotments  were  made  in  pursuance  of  the  agreement^  "accepted, 
ratified,  and  confirmed  as  herein  amended"  by  the  act  of  June  6, 1900. 
By  that  agreement  the  Indians  ceded,  conveyed,  and  surrendered  all 
their  claim  and  title  to  a  ceilain  tract  of  land  therein  described.  That 
cession  was  made  subject  to  the  allotment  of  land  in  severalty  to  the 
individual  members  of  said  tribes  as  in  said  agreement  provided,  and 
subject  to  other  conditions  and  payments  therein  named.  The  pro- 
visions as  to  allotments  are  that  each  member  shall  have  the  right  to 
select  an  allotment  of  160  acres;  and 

When  paid  allotment  of  land  shall  have  been  selected  and  taken  as  aforesaid,  and 
approved  by  the  Secretary  of  the  Interior,  the  titles  thereto  shall  be  held  in  trust  for 
the  allottees,  respectively,  for  the  period  of  twenty-five  (26)  years,  in  the  time  and 
manner  and  to  the  extent  provided  for  in  the  act  of  Congress  entitled  '*An  act  to 
provide  for  the  allotment  of  land  in  severalty  to  Indians  on  the  various  reservations, 
and  to  extend  the  protection  of  the  laws  of  the  United  States  and  Territories  over 
the  Indians,  and  for  other  purposes,"  approved  February  8, 1887,  and  an  act  amend- 
atory thereof,  approved  February  28,  1891. 

And  at  the  expiration  of  the  said  period  of  twenty-five  (25)  years  the  titles  thereto 
shall  be  conveyed  in  fee  simple  to  the  allottees  or  their  heirs,  free  from  all  incum- 
brances. 

That  act  also  provided — 

That  the  lands  acquired  by  this  agreement  shall  be  opened  to  settlement  by  procla- 
mation of  the  President  within  six  month  after  allotments  are  made,  and  be  disposed 
of  under  the  general  provisions  of  the  homestead  and  town-site  laws  of  the  United 
States. 

In  a  later  paragraph  appears  the  provision  quoted  in  your  note  of 
reference,  as  hereinbefore  set  forth. 

Under  the  act  of  June  6,  1900,  the  act  of  January  4,  1901  (31  Stat., 
727),  and  the  act  of  March  3, 1901  (31  Stat.,  1093, 1094),  the  allotments 
in  severalty  to  the  Indians  were  made  and  approved,  and  the  Presi- 
dent's proclamation  was  issued  July  4,  1901,  declaring  that  the  lands 
ceded  by  said  agreement,  excepting  certain  classes  thereof,  among 
them  being  'Mands  allotted  in  severalty  to  individual  Indians, "  would, 
on  August  6,  1901,  in  the  manner  therein  prescribed,  be  opened  to 
entry  and  settlement  and  to  disposition  under  the  general  provisions 
of  the  homestead  and  town-site  laws. 

The  time  when  the  mineral  deposits  were  to  be  open  for  location 
and  entry  is  fixed  by  the  phrase  ''upon  the  passage  of  this  act,"  and 
this  is  intensified  by  the  provision  ''and  the  mineral  lawsof  the  United 
States  are  hereby  extended  over  said  lands."  These  are  words  of 
present  import,  indicating  that  the  law  was  to  operate  at  once  upon 
the  lands  to  be  affected  thereby.  This  language  is  plain  and  unam- 
biguous, leaving  no  room  for  doubt  as  to  its  meaning  and  consequently 
no  necessity  for  interpretation.  The  lands  upon  which  the  law  was  to 
operate  are  described  in  the  words  *'  lands  allotted  to  said  Indians  or 
open  to  settlement  under  this  act."  If  these  words  are  to  be  taken 
in  their  ordinary  sense  and  as  describing  the  condition  of  the  lands 
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upon  which  the  law  was  to  have  immediate  operation,  they  are  mean- 
ingless and  without  effect^  because  none  of  the  lands  had  been  alloted 
to  said  Indians  or  opened  to  settlement  at  that  time.  The  ac*t  did  not 
itself  allot  any  lands  to  Indians  or  open  any  lands  to  settlement,  nor 
could  any  lands  have  been  so  allotted  or  opened  ''  under  this  act  "prior 
to  its  passage.  If  this  phrase,  ^'allotted  to  said  Indians  or  opened  to 
settlement,"  is  to  be  taken  literally  as  describing  the  condition  in  which 
the  lands  must  be  to  be  affected,  and  as  indicating  that  when  the  lands 
reach  that  condition  the  mining  provision  is  to  become  operative,  the 
phrase  is  in  conflict  with  the  clear  and  certain  phrases  indicating  that 
the  provision  was  to  have  effect  upon  the  passage  of  the  act.  Literally 
read,  the  two  branches  of  the  provision — the  one  fixing  the  time  at 
which  and  the  other  the  land  upon  which  it  was  to  operate — are  there- 
fore inharmonious  and  incapable  of  reconciliation.''  It  must  then  be 
examined  in  the  light  of  other  provisions  in  the  act  to  ascertain  if 
the  apparently  conflicting  portions  of  this  provision  are  not  capable  of 
a  construction  which  will  give  the  whole  of  the  paragraph  effect. 
Literally  read,  the  paragraph  is  also  irreconcilably  in  conflict  with  the 
provision  of  Article  V  of  said  agreement  regarding  the  title  and  right 
of  the  allottees -in  their,  respective  allotments,  is  inharmonious  with 
the  policy  of  the  government  toward  the  Indians,  as  evidenced  by  the 
whole  system  of  legislation  affecting  allotments  in  severalty,  and  is 
obnoxious  to  all  right  ideas  of  justice  to  and  fair  dealing  with  the 
Indians. 

One  of  the  considerations  promised  the  Indians  for  the  cession  of 
valuable  rights  by  the  tribe  was  that  each  individual  should  receive  one 
hundred  and  sixty  acres  of  land,  to  be  conveyed  to  him  in  fee  simple, 
free  from  all  incumbrances.  The  only  limitation  upon  that  right  of 
selex*'tion,  found  in  the  agreement,  is  in  the  provision  that  no  person 
shall  make  his  selection  of  land  in  any  part  of  said  reservation  used  or 
occupied  for  ^^militarj^  agency,  school,  school  farm,  religious,  or 
other  public  uses,  or  in  section  sixteen  (16)  and  thirty-six  (36),  in  each 
Congressional  township,"  except  where  he  may  have  theretofore  made 
improvements  upon  and  then  occupied  a  part  of  said  sections  sixteen 
and  thirty-six.  A  construction  of  this  provision  of  the  law  which 
would  impute  to  Congress  the  intention  of  violating  the  promises  upon 
which  a  (^ssion  of  these  lands  was  obtained,  and  which  would  work  an 
irreparable  injury,  should  not  be  entertained  if  there  be  any  other  not 
in  conflict  with  the  recognized  canons  of  construction. 

Looking  outside  of  the  mineral  provision  we  find  that  other  portions 
of  the  act  direct  that,  subject  to  certain  reservations  therein  declared, 
the  ceded  lands  shall  be  allotted  in  severalty  to  the  Indians  so  far  as 
necessary  to  give  each  the  requisite  acreage,  and  that  the  lands  remain- 
ing unallotted  shall  be  open  to  settlement.  Thus  there  were  lands  to 
he  allotted  to  the  Indians  or  opened  to  settlement  under  said  act.    This 
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indicates  that  the  words  ''allotted"  and  "opened"  in  the  niineml  pro- 
vision were  used  as  referring  to  the  future  instead  of  to  the  past. 
Understood  in  this  sense,  there  was,  at  the  time  of  the  passage  of  the 
act,  something  upon  which  they  could  operate.  Words  which,  accord- 
ing to  their  letter,  have  reference  to  past  transactions  may  be  and 
should  be  read  as  referring  to  the  future  when  neeessar}'  to  harmonize 
provisions  which  would  otherwise  be  conflicting  and  to  give  effect  to 
portions  of  a  statute  which  would  otherwise  be  meaningless.  (Heyden- 
feldt  r.  Daney  Gold  and  Silver  Mining  Co.,  98  U.  S.,  634,  639.)  A 
consideration  of  the  entire  act  and  of  the  policy  of  the  government  in 
dealing  with. Indian  allotments  and  with  mineral  deposits  in  public 
lands  requires  that  the  mineral  provision  be  read  as  if  referring  to  the 
lands  which  were  to  he  **  allotted  to  said  Indians,  or  opened  to  settle- 
ment under  this  act."  Read  in  this  sense,  it  harmonizes  with  the 
words  ''upon  the  passage  of  this  act,"  "hereby,"  and  "under  this 
act,"  in  the  mineral  provision,  harmonizes  with  the  provision  of 
Article  V  respecting  the  title  and  right  of  the  allottees  to  their  respec- 
tive allotments,  and  gives  to  the  mineral  provision  a  common  sense 
and  just  operation  in  harmony  with  the  system  of  legislation  affecting 
allotments  in  severalt}^  and  with  the  general  operation  of  the  mining 
laws  upon  public  lands. 

Understood  in  this  sense,  the  mineral  provision  does  not  subject  to 
the  mining  laws  or  to  minernl  exploration  or  entry  lands  which  have 
been  allotted  to  Indians  or  lands  to  which  a  homestead  entrvman  has 

ft* 

acquired  fixed  and  vested  rights  by  reason  of  his  compliance  with  the 
homestead  laws.  Understood  in  this  sense,  that  provision,  from  the 
time  of  the  passage  of  the  act,  subjected  to  the  mining  laws  and  to  min- 
eml  exploration  and  entry  the  body  of  lands  which  were  to  be  allotted 
or  opened  to  settlement  under  said  act  so  far  as  the  same  should  be 
found  to  contain  valuable  mineral  deposits.  Even  these  lands  were  not 
always  to  be  subject  to  the  mining  laws  or  to  mineral  exploration  and 
entry,  but,  like  other  lands,  only  so  long  as  they  should  remain  free 
from  any  vested  right  of  ownership  in  an  individual,  Indian  or  white. 
Upon  their  allotment  in  severalty  or  upon  title  thereto  ])eing  earned 
by  a  homestead  entrvman  by  compliance  with  the  homestead  law,  the 
lands  allotted  or  embraced  in  the  homestead  entry  cease  to  be  subject 
to  statutes,  like  this  mineral  provision,  which  prescribe  the  manner  of 
disposing  of  public  lands. 

I  am  therefore  of  opinion  that  valuable  mineral  deposits  which  may 
be  found  upon  land  allotted  in  severalty  to  an  Indian  under  said  act  are 
not  withheld  from  the  allottee  or  reserved  to  the  United  States,  and 
that  they  can  not  be  acquired  under  the  mining  law,  but  that  such  land 
may,  with  your  approval,  ])e  lea.sed  by  the  allottee  under  the  general 
statute  relating  to  the  giving  of  mining  leases  by  Indian  allottees. 

Approved  October  28,  1901: 

E.  A.  Hitchcock,  Secretanj, 
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homestead— additionaiy-section  5,  act  of  march  2,  1889. 
Miller  v.  Northern  Pacific  Ky.  Co. 

A  maniecl  woman  is  not  disc|ualifie<1  to  make  additional  entry  under  section  5  of  the 
act  of  March  2,  1889,  where  prior  to  the  passage  of  said  act,  and  when  possess- 
ing the  necessary  qualifications,  she  made  her  original  entry  and  su])mitted 
final  proof  thereon  showing  due  compliance  with  law. 

Secretary  Hitvhaxik  to  the  QnnmiiOiumer  f{f  tJie  General  Lund  Office^ 
<W.  V.  b.)  October  '29,  1901.  (F.  W.  C.) 

Maria  Miller  ha?^  appealed  from  3'oiir  office  decision  of  May  15,  last, 
rejecting  her  application  to  make  additional  homestead  entry,  under 
the  proyisions  of  section  5  of  the  act  of  March  2, 1889  (25  Stat.,  854),  for 
the  N.  i  of  NE.  i,  Sec.  21),  T.  135  N.,  R.  4  W.,  St.  Cloud  land  district, 
Minnesota,  for  the  reason  that  at  date  of  the  tender  of  her  said  appli- 
cation, April  10,  1895,  she  was  not  qualified  to  make  entry  under  the 
homestead  law,  being  a  married  woman. 

This  tract  is  within  the  indemnity  limits  of  the  grant  made  in  aid 
of  the  construction  of  the  Northern  Pacific  railroad  and  was  included 
in  a  list  of  selections,  filed  on  account  of  said  gi'ant,  July  16,  1885. 
This  list  was  not  accompanied  by  a  designation  of  lost  lands  as  a  basis 
for  the  selections,  but  the  same  was  supplied  in  a  list  filed  April  26, 
1892. 

From  the  statement  of  facts  contained  in  your  said  office  decision  it 
appears  that  Maria  Herckenrath,  now  Maria  Miller,  made  homestead 
entry  No.  2855  on  July  8,  1874,  for  the  W.  k  of  SE.  i  of  Sec.  20, 
T.  135  N.,  R.  45  W.,  adjoining  the  land  here  in  question,  upon  which 
she  mEide  final  proof  and  final  certificate  issued  August  16,  1881. 

The  fifth  section  of  the  act  of  March  2,  1889,  Mf/jn'a,  under  which 
the  application  under  consideration  is  made,  proyides: 

That  any  homestead  settler  who  has  heretofore  entered  less  than  one-quarter  sec- 
tion of  land  may  enter  other  and  additional  land  lying  contiguous  to  the  original 
entry,  which  shall  not,  with  the  land  first  entere<l  and  oi*cupied,  excee<i  in  the  aggre- 
gate one  hundred  and  sixty  acres,  without  proof  of  residence  upon  and  cultivation  of 
the  additional  entry;  and  if  final  proof  of  settlement  and  cultivation  has  been  made 
for  the  original  entry,  when  the  additional  entry  is  made,  then  the  patent  shall  issue 
without  further  proof:  Provided,  That  this  section  shall  not  apply  to  or  for  the  benefit 
of  any  person  who  at  the  date  of  making  application  for  entry  hereunder  does  not 
own  and  occupy  the  lands  covered  by  his  original  entry:  And  jtrovidcd,  That  if  the 
original  entry  should  fail  for  any  reason,  prior  to  patent,  or  should  appear  to  be 
illegal  or  fraudulent,  the  additional  entry  shall  not  be  i)ennitted,  or  if  having  been 
initiated,  shall  be  canceled. 

Where,  prior  to  said  act,  entry  had  been  made  under  the  homestead 
law,  by  a  qualified  homestead  settler,  for  less  than  one-quarter  section, 
and  proof,  had  been  made  thereon  showing  due  compliance  with  law, 
such  person  was  granted  a  right  to  enter  additional  contiguous  land,  in 
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the  aggregate  not  to  exceed  one  hundred  and  sixt\'  acres,  without 
proof  of  residence  on  or  cultivation  of  such  additional  land,  provided 
the  person  at  the  date  of  making  application  for  the  additional  land 
was  still  the  owner  of  and  occupying  the  land  covered  by  the  original 

entrv. 

The  showing  in  support  of  the  present  application  meets  all  these 
requirements,  and  in  the  opinion  of  this  Department  thi^  fact  that  at 
the  date  of  her  application  to  make  additional  entry  she  was  a  married 
woman,  and  therefore  would  not  have  been  entitled  to  initiate  an 
original  entry  under  the  homestead  law,  did  not  dispossess  her  of  her 
riffht  to  the  additional  entrv  granted  bv  said  section.  The  case  of 
Heath  r.  Ilallinan  (21)  L.  D.,  267),  referred  to  in  your  office  decision, 
is  therefore  not  in  point. 

Your  office  decision  rejecting  Miller's  application  is,  therefore, 
reversed.  Thus  considered  it  appears  that  the  conflicting  claims  to 
this  land  are  subject  to  adjustment  under  the  provisions  of  the  act  of 
July  1,  181)8  (30  Stat.,  597,  620),  and  the  record  is  herewith  returned 
for  disposition  of  said  conflicting  claims  under  the  provisions  of  said 
act. 


saline  land— non-saline  arfii>avit. 

Circular. 

Circular  relative  to  non-saline  afl&davits  to  be  required  in  applications  to  ent«r  pub- 
lic lands  under  the  homestead  and  other  laws  providing  for  the  disposal  of  non- 
mineral  lands  in  States  and  Territories  excluded  by  statute  from  the  operation  of 
the  general  mining  laws,  approve<l,  and  directions  given  for  the  amendment  of 
the  regular  non-mineral  affidavit  by  inserting  therein  a  non-saline  clause. 

Seer ctf try  lUtcJicock  to  tlw  Coiniinss!(nterofthe  General  Land  Office^ 
(W.  V.  D.)  Koremht^r  U,  1901.  (A,  B.  P.) 

The  Department  is  in  receipt  of  your  communications  of  October 
12  and  November  14,  1901,  submitting  a  proposed  circular  of  instruc- 
tions to  registers  and  receivers  in  the  matter  of  non-saline  affidavits  to 
be  required  in  applications  to  enter  public  lands  under  the  homestead 
and  other  laws  providing  for  the  disposal  of  non -mineral  lands  in 
States  and  Territories  excluded  by  statute  from  the  opemtion  of  the 
general  mining  laws  and  in  which  the  regular  non-mineral  affidavit 
(form  4-062)  is  not  re(|uired,  and  recommending  that  sjiid  regular  non- 
mineral  affidavit  be  amended  by  inserting  therein,  at  the  proper  place, 
the  words: 

That  the  land  contains  no  salt  spring,  or  deposits  of  salt  in  any  form  sufficient  to 
render  it  chiefly  valuable  therefor. 

The  proposed  circular  has  been  approved,  and  the  same  is  herewith 
returned.  Your  recommendation  as  to  the  amendment  of  the  regular 
non-mineral  affidavit  in  the  manner  stated  is  also  approved,  and  you 
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are  authorized  to  make  such  amendment  and  to  require  the  amended 
affidavit  to  be  used  in  all  future  non-mineral  entries  in  States  and  Ter- 
ritories where  the  general  mining  laws  are  applicable. 


sal,ine  lands-non-salixe  affidavits-nox-mineral  lands. 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 
W<(i*hin(jton^  IJ,  61,  Nt/VHnhtrr  H^  1901, 

Serf  liters  and  Receivers,^  United  States  DIM  net  Land  (Jffict\*i, 

Gentlemen:  Your    attention    is    called    to   an  act  of    Congress 

approved  January  31,  1901  (31  Stat.,  745),  which  declares: 

That  all  unoccupied  public  lands  of  the  United  States  containing  salt  springs,  or 
deposits  of  salt  in  any  form,  and  chiefly  valual)le  therefor,  are  hereby  declared  to  be 
subject  to  location  and  purchase  under  the  provisions  of  the  law  relating  to  placer 
mining  claims:  Provided ,  That  the  same  person  shall  not  locate  or  enter  more  than 
one  claim  hereunder. 

You  will  hereafter  require  persons  making  applications  to  enter  or 
locate  public  lands  under  the  homestead  or  other  laws  providing  for 
the  disposal  of  lands  not  mineral  in  character,  in  States  and  Territories 
excluded  by  statute  from  the  operation  of  the  general  mining  laws,  to 
furnish  an  affidavit  showing  that  the  land  applied  for  contains  no  salt 
springs  or  deposits  of  salt  in  any  form,  sufficient  to  render  it  chiefly 
valuable  therefor. 

Very  respectfully,  Binoer  Hermann, 

0/ni?nij!fSi07ie/\ 

Department  of  the  Interior,  Navemher  i^,  1901, 

Approved: 

E.  A.  Hitchcock,  Secretary. 


saline  lands-mining  L.AWS-ACT  OF  JANUARY  31,  1001. 

Circular. 

Department  or  the  Interior, 

General  Land  Office, 
Washington,  D,  C,  Fchrwmj  13,  190 L 
Registers  and  Receivers,  District  Land  Offices, 

Gentlemen:  Your  attention  is  directed  to  the  following  act  of  Con- 
gress, approved  January  31,  1901  [31  Stat.,  745J,  extending  the  min- 
ing laws  to  saline  lands: 

An  Act  Extending  the  Mining  Laws  to  Saline  Lands. 

Be  it  enacted  by  tfie  Senate  and  House  of  RepresentfUivejf  of  the  United  States  of  America 
in  Confess  assembled,  That  all  unoccupied  x^ublic  lands  of  the  Unite<i  States  containing 
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salt  Rprinps,  or  (le|M>sits  of  salt  in  any  form,  and  chiefly  valuable  therefor,  are  hereby 
(leolare<l  to  )h»  subjoc^t  to  location  and  purcha.*<e  under  the  provisions  of  the  law  relat- 
ing to  placer-niininj;  claims:  I^ffrUkd,  That  the  same  person  tshall  not  locate  or  enter 
more  tlian  one  claim  hereun<ler. 
Ajjprovcd  January  31,  1901. 

1.  Under  this  act  the  provisions  of  the  law  relating  to  placer  mining- 
flainis  are  extended  to  all  States  and  Territories  and  the  District  of 
Alaska,  so  as  to  permit  the  location  and  purchase  thereunder  of  all 
unoccupied  public  lands  containing  salt  springs,  or  dei)osits  of  salt  in 
3Uiy  form,  and  chiefly  valuaMe  therefor,  with  the  proviso,  ''That  the 
Name  person  shall  not  locate  or  enter  more  than  one  claim  lu'reunder.-' 

2.  Rights  obtained  by  location  under  the  placer  mining  laws  are 
sHsignable  and  the  assignee  ma}'  make  the  entry  in  his  own  name;  so, 
under  this  act  a  person  holding  as  assignee  may  make  entr}'  in  his  own 
name,  provided  he  has  not  held  under  this  act,  at  any  time,  either  bs 
locator,  assignee  or  entryman,  any  other  lands;  his  right  is  exhausted 
])y  having  held  under  this  act  any  particular  tract,  either  as  locator, 
assignee  or  entiTinan,  either  as  an  individual  or  as  a  member  of  an 
association.  It  follows,  therefore,  that  no  application  for  patent  or 
entry,  made  under  this  act,  shall  embrace  more  than  one  single 
location. 

3.  In  order  that  the  conditions  imposed  by  the  proviso,  as  set  forth 
in  the  above  paragraph,  ma}'  duly  apjxiar,  the  notice  of  location  pre- 
.sonted  for  record,  the  application  for  patent  and  the  application  to 
])urchase,  must  each  contain  a  specific  statement  under  oath  by  each 
person  whose  name  appears  therein  that  he  never  has,  either  a»  an 
individual  or  as  a  member  of  an  association,  located,  applied  for, 
entered,  or  held  any  other  lands  under  the  provisions  of  this  act. 
Assignments  made  l)y  persons  who  are  not  seveiuUy  qualified  as  herein 
stated  will  not  be  recognized. 

BiNGKR  Hermann,  Oomvutishner. 

Department  oy  Interior,  February  13^  1001, 
Approved: 

E.  A.  Hitchcock,  St'crefary, 


PRIVATE  CLAIM-SUUVEYOR-GEXERAL'S  CERTIFICATE-ACT  OF  MARCH 

»,  1880. 

J.  L.  Bradford. 

The*  right  to  locate  Hurveyor-generars  w^rip  on  land  subject  to  sale  at  private  entry  at 
%\,2h  per  acre,  conferred  l)y  tlie  special  act  of  June  2,  1858,  is  in  no  wise  affected 
])y  the  general  i)rovisionH  of  the  act  of  March  2,  1889,  or  the  absence  of  a  restora- 
tion notice,  where  after  the  passage  of  said  act  the  land  may  have  been  included 
in  a  homestead  entry  that  is  subse(]uently  canceled. 
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Secrttary  Ilifcheoch  to  tlw  Comtn!>ii<!o)U'r  of  titt   G^tural  Land  Officer 

2sin'*^inhcr  IJ^^  IDOL  » 

(W.  V.  D.)  (A,  S.  T.) 

1  am  in  receipt  of  your  letter  of  October  7,  1901,  enclosing  the 
application  of  J.  L.  Bradford  to  locate  the  NE.  \  of  the  NE.  \  of  Bee. 
7,  T.  14  N.,  R.  5  W.,  La.  Mer.,  New  Orleans  land  district,  Louisiana, 
containing  39.33  acres,  with  survey or-generaFs  certificate  No.  973  ''  F^' 
for  43.40  acres,  under  section  3,  of  the  act  of  June  2,  1S58  (11  Stat., 
294),  and  requesting  instructions  from  this  Department  with  reference 
to  certain  matters  relative  to  said  application. 

After  quoting  from  the  decision  rendered  by  this  Department  on 

June  5,  1901,  in  the  case  of  Victor  II.  Provensal  (30  L.  D.,  610)^  ycu 

sav: 

The  (luestion  is  whether  the  application  herewith  for  land  which  is  now  vacant, 
but  which  wa."  included  in  homestead  entrien,  and  which  has  not  been  re-offered,  in 
view  of  prohibitory  legislation,  falls*  within  the  same  rule  as  that  obtaining  in  the 
Provensal  t^ase. 

The  statute  under  which  this  application  is  made  is  the  same  under 
which  Provensal  made  his  application,  and  the  various  statutes  and 
decisions  cited  and  construed  in  that  case  are  equally  applicable  to  the 
present  case. 

The  third  section  of  the  act  of  June  2,  185S,  ,vijyr(u  provides  that 
such  survey or-generars  certificates  "may  be  located  upon  any  of  the 
public  lands  of  the  United  States  su})ject  to  sale  at  private  entr\*  at  a 
price  not  exceeding  one  dollar  and  twenty -five  cents  per  acre." 

By  the  act  of  March  2,  18S9  (25  Stat,  854),  it  is  provided  that: 
"From  and  after  the  passage  of  this  act,  no  public  lands  of  the  United 
States,  fexcept  those  in  the  State  of  Missouri,  shall  be  subject  to 
private  entry."'' 

The  question  in  the  Provensal  case  was,  whether  or  not  said  act  of 
March  2,  1880,  prohibiting  further  private  entries  of  the  public  lands, 
had  the  effect  to  repeal  that  portion  of  the  act  of  June  2,  1S58,  that 
permitted  such  certificiites  to  be  located  upon  public  lands  elsewhere 
than  in  the  State  of  Missouri,  since,  under  the  act  of  March  2,  1S(S9, 
there  are  no  public  lands  su})ject  to  private  entr}'  excerpt  in  the  State 
of  Missouri;  and  it  was  held  in  that  case  that  the  act  of  March  2, 1889^ 
was  intended  only  to  prohibit  private  cash  entries  on  the  ])u))lic  lands, 
and  did  not  affect  the  rights  of  those  holding  such  certificates  to  locate 
the  same  upon  any  lands  which  would  have  })een  sui)ject  to  such 
location  if  that  act  had  not  been  passed. 

It  appeai-s  that  the  land  applied  for  in  this  case,  after  having  been 
offered  at  public  sale  and  l)ecoming  subject  to  private  cash  entr^^  at 
one  dollar  and  twenty -five  cents  per  acre,  was  twice  segn^gated  from 
the  public  domain  by  hom(»st(»ad  entries,  su))sequently  canceled,  and 
that  under  a  regulation  of  the  Department,  obtaining  for  nuun^  years. 
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it  wa.s  necessary,  before  lands  so  segregated  from  the  public  domain 
and  withdrawn  from  private  cash  entry  could  again  be  subjected  to 
such  entry,  that  publication  l)e  made  for  at  least  thirty  da}  s,  notifying 
the  public  that  such  lands  would,  at  a  given  time,  become  subject  to 
private  cash  entry  at  not  less  than  one  dollar  and  twenty -five  cents  per 
acre.  This  notice  was  never  published  with  reference  to  the  land  in 
question  after  the  cancellation  of  said  homestead  entries,  and  hence, 
under  said  regulation,  it  would  not  thereafter  have  been  subject  to 
private  cash  entry  had  the  act  of  March  2,  18S9,  not  been  passed. 

But  the  purix)se  of  the  regulation  requiring  the  pul)lication  of  this 
notice  of  restoration  was  to  afford  a  fair  and  equal  opportunity  to  all 
who  might  wish  to  make  private  cash  entries  for  such  lafids.  It  wtus 
not  intended  to  affect  the  disposition  of  the  land  by  other  means  than 
private  cash  entry,  and,  therefore,  after  the  passage  of  the  act  of 
March  2,  1889,  prohi})iting  further  private  cash  entries,  there  was  no 
longer  any  necessit}'  for  the  regulation;  and  the  fact  that  such  notice 
was  not  published  with  reference  to  the  land  in  question  does  not 
affect  the  rights  of  those  lu)lding  such  surveyor-generaPs  certificates 
to  locate  such  lands  therewith. 

The  land  described  in  the  application  accompanj'ing  your  letter  was, 
at  the  time  of  the  passage  of  the  act  of  March  2,  1889,  "  offered  ■"* 
land  and  subject  to  private  cash  entry  at  not  less  than  one  dollar  and 
twH^nt3-five  cents  per  acre.  It  was  therefore  subject  to  such  location 
as  here  applied  for;  or  it  might  have  been  disposed  of  under  the 
homestead  law,  or  in  any  other  lawful  manner.  The  object  and 
purpose  of  the  act  of  March  2, 1889,  were  to  prohil)it  further  private 
cash  entries  on  the  public  lands,  and  not  to  interfere  with  the  disposi- 
tion of  such  lands  by  anv  other  mode,  and,  therefore,  it  did  not  take 
the  land  in  question  out  of  the  category  of  ^'offered''  lands  within 
the  meaning  of  the  act  of  June  2,'  1858;  therefore,  for  the  puiposes 
of  the  latter  act,  it  remained  as  offered  land  after  the  passage  of  the 
act  of  March  2,  1889. 

The  homestead  entries  were  made  subsequent  to  the  act  of  March 
2,  1889.  Though  the  land  was  not,  at  that  time,  subject  to  private 
cash  entry  at  one  dollar  and  twenty -five  cents  per  acre,  the  making  of 
the  homestead  entries  did  not  change  its  status  as  offered  land  within 
the  meaning  of  the  act  of  June  2,  1858,  Imt  did,  during  their  con- 
tinuance, prevent  the  disposition  of  it  by  any  other  means,  and  the 
cancellation  of  the  homestead  entries  restored  the  land  to  the  same 
condition  in  which  it  was  Ix^fore  thev  were  made,  and  no  order  or 
publication  of  notice  was  necessary  for  that  purpose*. 
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MINERAL   LANI>— NON-MIXERAL   AFFTD A VIT— MISSISSIPPI,    LOUISIANA, 

ARKANSAS,  FLORIDA. 

Instructions. 

Directions  given  that  in  all  non-mineral  entries  of  lands  in  the  States  of  Missisyippi, 
Louisiana,  Arkansas,  and  Florida  the  same  non-mineral  affidavit  be  recjuired, 
before  the  entry  is  permitted  to  go  of  record,  as  is  required  in  other  States  to 
which  the  mining  laws  are  applicable. 

Secretary  IHtchcocJc  to  tlu'  Co)nhUi<Hioner  of  the  Gt-neral  Land  Office^ 
(W.  V.  D.)  Non^riiler  U,  1901.  (A.  B.  P.) 

By  letter  of  May  27,  1JH)1,  you  transniitted,  for  the  consideration 
and  approyal  of  the  Department,  a  draft  of  a  proposed  circular  of 
instructions  to  be  directed  to  the  local  land  oflScers  in  the  State  of 
Louisiana,  requiring  non-mineral  affidayits  to  be  furnished  by  all 
applicants  to  make  entry  of  the  public  lands  in  said  State  under  other 
than  the  mining  laws  of  the  United  States. 

By  act  of  June  21,  1860  (1^1:  Stat.,  GO),  Congress  declared  that  the 
public  lands  in  the  States  of  Alabama,  Mississippi,  Louisiana,  Arkan- 
sas, and  Florida  should  be  disposed  of  under  the  homestead  law  only; 
with  the  proyiso  ''That  no  mineral  lands  shall  be  liable  to  entry  and 
settlement  under  its  proyisions."  This  act  was  subsequently  carried 
into  sections  2302  and  2303  of  the  Reyised  Statutes,  being  part  of  the 
homestead  law  set  forth  in  chapter  5  of  title  82.     Those  sections  read: 

Sec.  2302.  No  distinction  shall  Ije  made  in  the  construction  or  execution  of  this 
cliapter,  on  account  o!  race  or  cnjlor;  nor  shall  any  mineral  lands  In?  liable  to  entry 
and  settlement  under  its  provisions. 

Sec.  2303.  All  the  public  lands  in  the  States  of  Alabama,  Mississippi,  Louisiana, 
Arkansas,  and  Florida  shall  he  disposed  of  in  no  other  manner  than  accordinjf  to  the 
terms  and  stipulations  containeil  in  the  preceding  provisions  of  this  chapter. 

By  section  2318  of  the  Reyised  Statutes  (Act  July  4,  1800,  Sec.  5; 

14  Stat.,  85-80),  it  is  declared  that— 

In  all  cases  lands  valuable  for  minerals  shall  be  reserve<l  from  sale,  except  as 
otherw'ise  directed  by  law. 

By  acts  of  July  20.  1800  (14  Stat.,  251),  July  9, 1870  (10  Stat.,  217), 
May  10,.  1872  (17  Stat.,  1)1),  March  3, 1873  (17  Stat.,  007),  and  sections 
281i)  to  2352,  inclusiye,  commonly  designated  as  the  Ignited  States 
mining  laws,  '^all  yaluable  mineral  deposits  in  lands  belonging  to  the 
United  States,  Iwth  suryeyed  and  unsuryeyed,'*  were  '*de<'lared  to  be 
free  and  open  to  exploration  and  purchase,  by  citizens  of  the  United 
States  and  those  who  haye  declared  their  intention  to  })ec<)me  such," 
etc. ,  and  proyision  was  made  for  the  disposal  of  such  hinds. 

By  acts  of  February  18,  1873  (17  Stat.,  405;  Sec.  2345,  R.  S.),and 
May  5, 1870  (19  Stat.,  52),  the  States  of  Michigan,  Wisconsin,  Minne- 
sota, Missouri,  and  Kansas  were  excluded  frou]  the  operation  of  said 
mining  laws. 
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By  act  of  July  4,  1876  (ID  Stat.,  73),  it  was  enacted: 

That  setticm  two  thousand  three  hundred  and  three  of  the  Revised  Statutes  of  the 
United  States,  confining  the  disposal  of  the  public  lands  in  the  States  of  Alabama, 
Mississippi,  Louisiana,  Arkansas,  and  Florida  to  the  provisions  of  the  homestead 
law,  be,  and  the  same  is  liereby,  repealed. 

By  act  of  March  3,  1883  (22  Stat.,  487),  it  was  provided: 

That  within  the  State  of  Alabama  all  public  lands,  whether  mineral  or  otherwise, 
shall  be  subject  to  disposal  only  as  agricultural  lands. 

It  is  clear,  from  the  foregoing,  that  at  least  since  the  act  of  July  4, 
1876,  whereby  section  2303  of  the  Revised  Statutes  was  repealed,  the 
United  States  mining  laws  have  been  in  force  as  to  all  public  lands 
valuable  for  minerals  in  the  States  of  Mississippi.  Louisiana,  Arkansas, 
and  Florida,  the  same  as  in  other  public-land  States,  except  those 
excluded  by  the  acts  of  February  18,  1873,  and  May  5, 1876;  and  that 
said  laws  were  in  force  in  the  State  of  Alabama,  at  least  from  July  4, 
1876,  until  the  passage  of  the  act  of  March  3,  1883.  A  non-mineral 
affidavit,  in  case  of  a  homestead  or  other  agricultural  entry,  is  just  as 
necessar\',  under  the  law,  in  the  States  of  Mississippi,  Louisiana, 
Arkansas,  and  Florida  as  in  any  other  of  the  public-land  States  to 
which  the  mining  laws  are  applicable. 

For  the  future  guidance  of  the  local  officers  in  the  States  of  Missis- 
sippi, Louisiana,  Arkansas,  and  Florida,  you  are  directed  to  furnish 
said  officers  with  copies  of  this  decision;  and  j-ou  will  hereafter,  in  all 
non-mineral  entries  of  lands  in  said  States,  require  that  the  usual  non- 
mineral  affidavit  (form  4-062)  be  filed  before  the  entry  is  permitted 
to  go  of  record,  the  same  as  required  in  other  States  to  which  the 
mining  laws  are  applicable.  (See  General  Circular,  July  11,  1899^ 
p.  87.) 

It  appearing  that  heretofore  the  practice  has  been  not  to  require 
non-mineral  affidavits  in  agricultural  entries  of  lands  in  some  of  said 
States,  the  negative  answers  of  applicants  and  witnesses  on  final  proof 
to  questions  as  to  whether  there  were  any  indications  of  coal,  salines, 
or  minerals  of  any  kind  in  the  lands  having  been  deemed  a  sufficient 
showing  that  the  lands  were  non-mineral  in  character,  it  is  directed 
that  all  such  entries  heretofore  allowed,  or  w^hich  may  be  hereafter 
allowed  prior  to  the  receipt  of  notice  of  this  decision  at  the  local  land 
offices  in  said  States,  shall  be  adjudicated  under  the  pmctice  which 
heretofore  existed. 
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timber-culture  entry— contest-re linquishment. 

Strader  v.  Goodhue. 

The  preferred  right  of  entry  accorded  a  contestant  is  not  a  vested  right  until  he  has 
** contested,  paid  the  land  office  fees,  and  procured  the  cancellation"  of  the 
entry  attacked. 

An  entryman  may  relinquish  at  pleasure  any  legal  subdivision  of  his  entry,  if  no 
transfer  thereof  has  been  made,  and  such  relinquishment  will  take  effect  imme- 
diately upon  its  filing. 

In  case  of  a  contest  against  a  timber-culture  entry  on  the  ground  of  failure  to  plant 
the  acreage  required  by  law,  the  entryman  may,  prior  to  the  trial,  relinquish 
part  of  his  entry  and  retain  the  remainder,  if  his  compliance  with  law  is  such 
as  to  entitle  him  to  patent  for  the  unrelinquished  tract. 

Secretary  Hitclicock  to  the  ConiDUHHHtner  of  tin'  Gey\eral  Land  Office^ 
(W.  V.  b.)  A^ovemhrr  25,  1901.  (J.  K.  W.> 

May  6,  1901,  departmental  decision  (unreported)  affirmed  your 
office  decision  of  November  24,  1900,  holding  for  cancellation  the 
timber-culture  entr}^  of  Justin  A.  Goodhue,  for  the  SE.  i,  Sec.  14,  T. 
5  N.,  R.  5  W.,  M.  M.,  Boise,  Idaho,  in  the  contest  of  Jerome  B. 
Strader  arainst  said  entrv. 

Goodhue  filed  a  motion  for  review  of  said  departmental  decision, 
which  was  entertained  by  the  Department,  August  13,  1901,  and 
directed  to  be  served.  Service  has  been  made,  response  filed,  and  the 
motion,  arguments,  and  original  record  are  before  the  Department  for 
decision  upon  the  merits. 

No  material  disputed  question  of  fact  exists  in  the  case.  Goodhue 
made  timber-culture  entry  December  17,  1887.  December  28,  1898, 
Strader  filed  a  contest  affidavit  against  the  entry,  charging  that  Good- 
hue has  not  planted  to  trees  ten  acres  of  the  land,  as  recjuired  by  law, 
or  at  all.  April  25,  1899,  there  was  a  hearing  at  the  local  office,  at 
which  contestiiht  appeared  in  person  and  with  counsel,  and  defendant 
by  counsel.  Before  the  trial  defendant's  counsel  filed  a  relinquishment 
for  the  south  half  of  the  tract,  and  demanded  immediate  cancellation 
of  the  entiT  as  to  that  tract,  which  the  local  office  at  contestant's 
objection  refused.  Contestant  amended  his  complaint  to  charge  that 
about  five  acres  of  natural  timber  were  growing  on  the  SW.  i  of  the 
SW.  i  of  said  section  14  at  the  time  of  said  entrv.  Trial  was  had 
June  5,  1899.  February  2,  1900,  the  local  office  found  in  favor  of 
contestant  and  recommended  cancellation  of  the  entrv. 

The  evidence  shows  that  there  was  not  such  a  natural  growth  of 
trees  upon  thirf  section  as  to  exclude  it  from  tim})er-culture  entry;  that 
defendant  had  planted  and  cultivated  but  about  five  acres  of  trees,  and 
by  irrigation  had  on  that  tract  secured  a  vigorous  growth  of  timber, 
stated  to  number  some  15,000;  thirteen  acres  additional  were  broken, 
reclaimed,  and  cultivated  to  alfalfa.     These  results  were  secured  })y  an 
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expenditure  of  about  $2,000,  and  defendant  claimed  that  his  deficiency 
in  area  of  land  successfully  cultivated  to  timber  was  due  to  a  mistake 
and  erroneous  information  that  the  number  of  healthy  living  trees 
would  be  taken  into  consideration,  and  excuse  literal  compliance  with 
the  requirement  of  area.     Your  office  decision  held: 

The  right  of  the  contestant  is  determineci  by  the  status  of  the  land  and  entry  when 
contest  is  institute(.i,  and  his  right  to  procee<l  against  the  entry  cannot  he  defeated  by 
a  subse<iuent  relinquisliment  (9  L.  D.,  440,  461;  29  L.  D.,  471  [171?].  It  is  further 
held  that  a  tiuil^er  culture  entrynian  cannot,  where  contest  is  brought  against  his 
entry,  avail  himself  of  a  partial  compliance  with  the  law  to  retain  a  proportionate 
part  of  the  land  entered  (13  L.  I).,  459) 

It  is  clearly  established — in  fact  is  not  denie<l — that  the  defendant  hB»  not  complied 

w^ith  the  law  in  the  matter  of  the  area  of  trees  planted.     At  best  he  can  be  said  to 

.  have  planted  but  five  acres  in  the  manner  in  which  the  law  required  ten  acres  to  be 

planted.     Whatever  other  expenditure  he  may  have  made  upon  the  tract,  he  was 

clearly  in  default  in  that  material  particular,  a  default  so  serious  as  to  be  fatal. 

There  is  thus  presented  a  record  in  which,  had  the  entry  originally 
made  been  for  the  north  half  only  of  the  quarter  section,  it  would  have 
shown  so  full  and  unquestioned  compliance  with  the  law  as  to  be  not 
only  beyond  attack,  but  to  merit  special  commendation. 

It  is  not  the  opinion  of  the  Department,  on  reconsideration  of  the 
case,  that  any  rule  of  law  or  of  former  decisions  requires  so  severe  a 
decision  of  the  present  case  as  that  under  review. 

The  preference  right  is  not  a  right  vested  until  a  contestant  has 
*' contested,  paid  the  land  office  fees,  and  procured  the  cancellation" 
of  the  entr}^  attacked.  This  is  the  plain  wording  of  the  acts  of  May 
14,  1880  (21  Stat,  140),  and  July  26,  1802  (27  Stat,  270).  The  con- 
testant's preference  right  is  in  the  nature  of  a  reward  offered  to  an 
informer.  The  general  rule  as  to  the  vesting  of  right  under  such 
statutes  accords  with  the  plain  wording  of  this  statute — viz:  that  the 
right  does  not  become  vested  until  judgment,  and  may  be  cut  off  (1) 
by  a  repeal  of  the  statute  (United  States  r,  Connor,»138  U.  S.,  61); 
(2)  by  a  pardon  (United  States  v.  Harris,  1  Abbott,  U.  S.,  110;  United 
States  r,  Lanc*aster,  4  Wa,sh.,  U.  S.,  64;  Brown  r.  United  States,  1 
Wool.,  U.  S.,  li^8);  or  by  remission  of  the  penalty  b}'  competent 
authority  pending  the  proceedings  (United  States  r.  Morris,  10 
Wheat.,  246).  So  in  man}-  decisions  of  the  Department  it  is  held  that 
a  contestant  gets  no  preference  right  unless  the  relinquishment  is  the 
result  of  the  contest. 

An  entryman  may  relincjuish  at  pleasure  to  the  government  any 
governmental  subdivision  of  his  entry,  if  no  transfer  has  been  made. 
(Smith  V.  Crawford,  4  L.  D.,  449;  Joseph  Hurd,  2  L.  D.,  317;  Alfred 
Anscomb,  26  L.D.,  337,  339;  Walters  ?\  Northern  Pacific  R.  R.  Co., 
23  L.  D.,  492,  494.)  A  relinquishment  takes  effect  at  once  upon  its 
filing.  The  local  ofBce,  therefore,  erred  in  not  accepting  and  noting 
the  relin(iuishment  offered. 
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Had  they  done  so,  the  contestant's  preference  right  would  have  at 
once  attached.  He  could  then  have  determined  whether  he  would 
prosecute  the  contest  as  to  the  remainder  of  the  entry. 

A  review  of  published  departmental  decisions  fails  to  disclose  anj^ 
decision  that  a  relinquishment  of  part  of  an  entry  may  not  be  made 
before  trial  of  a  pending  contest.  Webb  ?'.  Loughrey  d  aL,  9  L.  D., 
440;  Brakken  i\  Dunn  /-t  <//.,  t^  L.D.,  4(>1,  and  Hornsby  r.  Carson  ef  a/., 
29  L.  1).,  171,  were  cases  wherein  relinquishments  were  made  of  the 
entire  tract  pending  contest,  thereby  taking  the  entryman  out  of  the 
case  as  no  longer  a  party  in  interest,  and  a  third  party  claimed  right 
to  make  entry.  The  question  determined  in  those  cases  was,  whether 
the  contestant  could  be  defeated  of  his  preference  right.  The  cases 
properly  decided  that  the  contestant  may  prove  his  charge  and  estab- 
lish his  preference  right.  To  hold  that  a  relinquishment  tiled  pending 
contest  defeated  the  preference  right  would  practicalh'  nullify  the 
statute  by  giving  the  entryman  in  every  contest  power  to  do  so. 
Abbott  V.  Willard,  18  L.  D.,  4i3J^  was  where  a  relinquishment  of  part 
of  an  entry  to  save  the  remainder  intact  was  first  applied  for,  after 
trial  in  the  local  office,  on  the  appeal  to  your  office.  It  was  an  attempt 
to  change  the  issue  after  the  trial  was  had.  The  issue  tried,  the  costs 
of  which  the  contestant  had  borne,  was  as  to  the  validity  of  the  entire 
entry.  The  contestant  at  his  own  expense  contested  and  had  procured  a 
cancellation  of  the  entry  as  far  as  the  trial  court  could  go.  The  sub- 
sequent proceedings  were  appellate  only,  and  the  contestant  ought  not 
to  be  defeated  by  defendant's  election  to  relinquish  part  of  the  land 
during  the  appellate  proceedings.  He  is  entitled  to  a  judgment  upon 
the  issues  and  proceedings  had.  The  case  was,  therefore,  correctly 
decided. 

-The  present  case  is  clearly  distinguishable  from  any  of  the  fore- 
going. The  relinquishment  was  tiled  ])efore  trial.  The  contestant, 
before  any  costs  accrued,  got  half  the  land.  He  had  no  vested  right 
by  the  mere  tiling  of  complaint,  })efore  judgment,  to  take  from  defend- 
ant $*2,00()  of  improv(»ments,  which  standing  on  half  of  the  land  he 
could  not  assail,  and  which  the  entryman  seeks  to  save  by  relinquish- 
ment of  half  the  ground. 

Under  the  supervisory  power  of  the  Secretary  of  the  Interior,  as 
head  of  the  land  department,  he  has  all  the  powers  for  protection  of 
equities  arising  from  fraud,  accident,  mistake,  p<frf  prrfonu(inC(\  or 
other  head  of  equitable  jurisdiction,  that  a  court  of  chancery  would 
have.  This  doctrine  is  clearlv  announced  in  Williams  /'.  United  States 
(138  U.  S.,  514,  524),  and  where,  as  in  this  ca^^e,  an  entryman  has 
obviously  strong  e(juities,  and  presents  and  claims  them  before  put- 
ting the  contestant  to  the  costs  of  a  trial,  by  tiling  a  relinquishment, 
so  as  to  conform  his  entry  to  what  he  can  properly  claim  under  the 
law,  then,  independently  of  any  question  of  strictly  Itijal  right  of  an 
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entryman  to  make  such  relinquishment,  it  ought  in  equity  and  good 
conscience  be  allowed  him. 

No  mala  ^f(h>H  existed  in  the  inception,  or  yet  in  the  prosecution  of 
the  entry  after  it  was  made.  The  performance  was  such  as  entitled 
the  entryman  to  hold  half  the  land;  he  might  originally  have  made  his 
entry  for  that  quantity,  and  before  trial  or  incurrence  of  costs  by  the 
contestant  he  oifered  to  relinquish  so  much  as  was  in  excess  of  what 
he  could  rightly  hold.  He,  therefore,  may  be,  and  should  be,  allowed 
to  relinquish  the  excess  of  his  entry  and  save  thereby  the  improve- 
ments and  expenditures  he  ha^s  in  good  faith  made. 

The  departmental  decision  of  May  6,  1901,  is  therefore  recalled  and 
vacated,  your  office  decision  and  the  finding  and  recommendation  of 
the  local  office  are  reversed,  the  relinquishment  for  the  south  half  of 
said  entrv  will  be  noted,  and  the  remainder  of  said  entrv  held  intact. 


mining  claim-application  for  patent— confuct. 

The  Wanda  Gold  Mining  Co.  v.  The  E.  F.  C.  Mining  and 

Milling  Co. 

An  application  for  mineral  patent  which  inchides  ground  embraced  in  a  prior  or 
pending  application  for  patent  should  not  be  received  as  to  the  ground  in  conflict; 
but  where  such  an  application  has  been  received,  and  proceedings  had  thereon, 
and  an  adverse  claim  has  been  filed  and  suit  brought  upon  it  in  a  court  of  com- 
petent jurisdiction,  the  application  will  not  Imj  rejected  and  the  parties  required 
to  begin  proceedings  anew,  but  the  adverse  suit  will  be  recognized  as  a  stay  of 
proceedings  on  the  application  for  patent  until  the  suit  shall  have  been  finally 
determineil,  aft^r  which  the  application  will  be  adjudicated  in  accordance  with 
that  determination. 

Secretary  JL'tchcocl'  to  the  Com mlsx loner  of  the  General  Land  Office^ 
(W.  V.  D.)  ^^oremher  20,  1901.  (A.  B.  P.) 

September  25,  1900,  the  application,  No.  2237,  for  patent  to  the 
Black  Crow  lode  mining  claim,  survey  No.  11, .580,  Pueblo,  Colorado, 
land  district,  was  declared  finally  rejected  and  canceled  of ^  record  in 
y^oiir  office,  pursuant  to  departmental  decision  of  August  7,  1901  (not 
reported),  in  the  case  of  J.  J.  ^liller  et  aL  r.  Thomas  (jardner  et  aL 
The  reason  for  such  rejection  was,  that  the  applicants,  Gardner  et  aL, 
lyid  not  expended,  w^ithin  the  time  provided  by  the  statute  (Sec.  2325, 
E.  S.),  $oOO  in  labor  or  improvements  for  the  development  of  the 
claim. 

Notice  bv  your  office  of  the  final  action  in  that  case  did  not  reach 
the  local  office  until  Septem})er  28, 19O0.  In  the  meantime,  September 
21, 1900,  The  E.  F.  C.  Mining  and  Milling  Company  (hereinafter  called 
The  E.  F.  C.  company)  presented  at  the  local  office  an  application  for 
patent  to  the  Rittenhouse,  E.  F.  C,  Alva,  and  W.  E.  S.  lode  mining 
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claims,  survey  No.  10,456,  each  of  which  elainus  as  applied  for,  except 
the  W.  E.  S.,  embraced  ground  included  in  said  application,  No.  2287, 
for  the  Black  Crow  claim:  and  September  20,  11H)0,  the  Wanda  Gold 
Mining  Company  (hereinafter  called  the  Wanda  company),  theretofore 
one  of  the  co-applicants  with  said  Gardner  but  now  claiming  to  })e  sole 
owner  of  the  Black  Crow  location,  presented  a  new  application  for 
patent  to  that  claim,  embracing  substantially  the  same  ground  included 
in  application  No.  2237.  Notwithstanding  the  local  office  was  yet 
without  advice  of  final  action  in  the  matter  of  said  application.  No. 
2237,  for  the  Black  Crow  claim,  and  that  such  application  was  there- 
fore still  a  matter  of  record  in  that  oflSce,  the  .Aaid  applications  of  Sep- 
tember 21  and  26,  1900,  were  received  })y  the  local  office  on  those 
dates,  respectivel}'. 

The  local  office  subsequently  decided  that  as  the  application  of  The 
E.  F.  C.  company  was  first  received  it  was  entitled  to  precedence,  and 
the  same  was  accordingly  formally  placed  of  record  Octo})er  17,  1900. 
Notice  thereof  by  publication  and  posting  was  begun  October  20, 1900. 
On  the  fomier  of  these  dates  the  notice  previously  submitted  by  the 
Wanda  company  with  its  application  was  returned  by  the  local  office, 
and  the  company  was  required  to  exclude  from  its  application  for 
patent  the  ground  in  conflict  between  the  Black  Crow  and  the  Ritten- 
house,  E.  F.  C,  and  Alva  claims.  From  the  action  of  the  local  office 
adverse  to  the  new  application  for  patent  to  the  Black  Crow  claim  the 
Wanda  company'  appealed,  and  also  in  accordance  with  the  suggestion 
of  the  local  office,  filed  an  adverse  claim  against  The  E.  F.  C.  com- 
pany's application  as  to  the  Rittenhouse,  E.  F.  C,  and  Alva  claims. 
Suit  was  commenced  on  the  adverse  to  detenuine  the  right  of  pos- 
session to  the  ground  in  controversv.  The  suit  is  apparentlv  still 
pending. 

Februar}'  11,  1901,  your  office,  upon  consideration  of  the  appeal  of 
the  Wanda  company,  held  that  neither  company's  application  for  pat- 
ent could  be  recognized  as  valid  for  any  part  of  the  ground  formerlv 
included  in  the  application.  No.  2237,  of  Gardner  et  uL  The  E.  F.  C. 
company's  application  was  accordingly  held  for  rejection  as  to  all  the 
ground  in  controversy  and  the  application  of  the  Wanda  company  was 
held  for  rejection  In  toto.  From  that  decision  the  Wanda  company 
appealed.  The^  E.  F.  C.  ccmipany  subsequently  filed  a  motion  for 
review,  but  the  same  was  not  considered  bv  vour  office,  l)ecause  of  the 
appeal  previously  taken  by  the  Wanda  company.  Under  the  circum- 
stances, the  motion  for  review  will  be  here  considered  as  an  appeal  ])y 
The  E.  F.  C.  company. 

The  receipt  of  the  applications  of  The  E.  F.  C.  and  Wanda  com- 
panies, September  21  and  2(),  1900,  respectively,  and  the  su))sequent 
action  of  the  local  officers,  whereby  all  the  rights  of  pn^cedence  were 
accorded  to  the  former  and  the  burdens  of  subordination  to  the  latter. 
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amounted  to  entertaining  and  giving  full  recognition  to  new  or  junior 
applications  for  patent  when  the  land  was,  at  the  time  of  their  pres- 
entation, embraced  in  an  existing  application  which  was  still  intact 
upon  the  records  of  the  local  office. 

That  action  was  clearly  contrary  to  the  spirit  and  intent,  if  not  the 
letter,  of  the  Mining  Regulations  in  force  at  the  time  (Par.  49,  25 
L.  I).,  577,  and  28  L.  D.,  602;  Aspen  Mountain  Tunnel  Lode  No.  1, 
26  L.  D.,  81)  and  still  in  force  (Par.  44  of  Regulations  approved  July 
2(),  1001,  31  L.  D.,      ),  wherein  it  is  declared: 

Before  receiving  and  filing  a  mineral  application  for  patent,  local  officers  will  be 
particular  to  see  that  it  includes  no  land  which  is  embracetl  in  a  prior  or  pending 
application  for  patent  or  entry,  or  for  any  lands  embraced  in  a  railroad  selection,  or 
for  which  publication  is  pending  or  has  l)een  made  by  any  other  claimants,  and  if, 
in  their  opinion,  after  investigation,  it  should  appear  that  a  mineral  application 
should  not,  for  these  or  other  reasons,  be  accepted  and  filed,  they  should  formally 
reject  the  same,  giving  the  reasons  therefor,  and  allow  the  applicant  thirty  days  for 
appeal  to  this  office  under  the  Rules  of  Practice. 

♦The  applications  in  question,  when  offered  for  filing,  should  not 
have  been  received  by  the  local  officers  for  any  ground  embraced  in 
the  prior  application  No.  2287,  then  still  intact  upon  their  records,  but 
should  have  been  promptly  rejected  as  to  such  ground.  The  chief 
purpose  and  object  of  the  regulations  on  the  subject  are  to  secure  the 
orderly  disposal  of  applications  for  patent  to  mining  claims  and 
thereby  to  prevent  unnecessary  complications.  A  careful  observance 
of  the  regulations  by  the  local  officers  should  be  insisted  upon. 

It  is  not  believed  that  the  best  results  would  be  accomplished  in  this 
case,  however,  by  now  rejecting  The  E.  F.  C.  company's  application 
for  patent  and  requiring  the  parties  to  reti^ace  their  steps  and  begin 
proceedings  anew.  Though  the  application  was,  to  the  extent  stated, 
irregularly  received  at  the  time  it  was  offered,  proceedings  have  been 
had  upon  it  b}^  the  publication  and  posting  of  notice,  an  adverse  claim 
has  been  tiled  by  the  Wanda  company  wherein  possessory  title  to  the 
ground  with  respect  to  which  the  irregularity  arose  is  asserted,  and 
suit  on  the  adverse  has  been  brought  and  is  now  pending  in  the  courts. 
No  reason  is  apparent  why  the  rights  of  the  conflicting  or  adverse 
claimants  to  the  ground  in  controversy'  may  not  be  fully  determined 
in  that  suit,  and,  it  is  l)elieved,  with  as  nearly  an  equal  opportunitj-  to 
each  of  the  contending  parties  as  would  be  secured  if  new"  patent  pro- 
ceedings were  rec^uired  and  a  new  suit  thus  made  necessary. 

The  decision  appealed  from  is  accordingly  reversed,  with  direction 
that  the  Wanda  company's  adverse  suit  be  recognized  as  a  stay  of  pro- 
ceedings in  the  case  until  said  suit  shall  have  been  finally  determined. 
The  E.  F.  C.  application  will  then  be  adjudicated  in  accordance  with 
that  determination. 

The  Wanda  company's  application  will  stand  rejected  unless  the 
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company  should  exclude  therefrom  all  conflict  wifh  the  Rittenhouse, 
E.  F.  C-,  and  Alva  claims,  in  which  event,  if  no  other  objection  shall 
appear,  the  appliaition  may  be  accepted  and  proceedings  had  thereon 
as  in  other  cases. 


APPLICATION  TO   PURCHASE— NON-MINERAL    AND    NON-PROSECUTION 

AFFIDAVIT-SECTION  2,  ACT  OF  JUNE  16,  1S80. 

•  Sierra  Lumber  Co. 

An  application  to  purchane  umler  section  2  of  the  act  of  June  15,  1880,  will  not  be 
alloweii  in  the  absence  of  an  affidavit  showing  the  non-mineral  character  of  the 
land  applied  for  and  that  no  prosecution  or  proceeding  has  l)een  had  against  the 
applicant  on  account  of  any  tres*i)ass  com  nutted  or  material  taken  from  any  of 
the  public  lands  subsecjuent  to  March  1,  1879. 

SecTetftn/  Ilhchcoch  to  the  CommiHHloner  of  the  General  Land  Office,, 
(W.  V.  b.)  Noi^eiiiher  26,  1901.  (J.  R.  W.) 

The  Sierra  I^umber  Company  appealed  from  your  office  decision  of 
April  20,  1901,  requiring  additional  proof  upon  its  application,  as 
transferee  of  Harriett  J.  Shipley,  to  purchase,  under  section  2  of  the 
act  of  June  15,  1880  (21  Stat,  237),  the  S.  i  SW.  i,  Sec.  25,  T.  28  N., 
R.  4  E.,  M.  D.  M.,  Redding,  California. 

October  18, 1875,  Harriett  J.  Shipley,  as  widow  of  John  H.  Shipley, 
made  entry  for  the  tract  as  additional  to  her  original  entry  for  the 
SE.  i  SW.  i  and  SW.  i  SE.  i.  Sec.  32,  T.  22,  R.  29,  made  at  Spring- 
field, Missouri,  October  29,  1874,  which  additional  entry  was  canceled, 
June  20, 1877,  for  the  reason  that  the  alleged  military  service  of  John 
H.  Shipley,  in  Co.  C,  16th  Mo.  Cav.  Vol.,  could  not  be  verified.  In 
the  meantime,  November  24,  1875,  Mrs.  Shipley,  by  deed  in  due  form, 
conveyed  said  land  to  Alvinza  Hay  ward,  who  by  deed,  September  20, 
1877,  conveyed  for  value  to  the  applicant.  June  2,  1900,  the  Sierra 
Lumber  Company  applied  to  enter  the  land.  Your  office  decision 
required  of  the  applicant — 

an  affidavit  showing  the  non-mineral  character  of  the  land  applied  for,  and  that  no 
prosecution  or  pn)ct^ding  has  l>een  had  against  said  transferee,  itfi  employees,  or 
agents,  on  at^'count  of  any  treapai«a  committed  or  materials  taken  from  any  of  the 
public  lands  subsequent  to  March  1,  1879. 

It  is  assigned  for  error  that  a  non-mineral  affidavit  was  in  fact  tiled 
with  the  application;  that  no  non-mineral  affidavit  is  necessary:  and 
that  no  non-prosecution  affidavit  is  requisite  l)ecause  the  fourth  sec- 
tion of  the  act  applies  only  to  the  first  section  and  not  to  entries  under 
the  second  section. 

The  claim  that  a  non-mineral  affidavit  was  in  fact  filed  seems  to  be 
without  foundation  in  fact.  No  such  affidavit  appears  in  the  files, 
except  that  made  October,  1875. 
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That  the  fourth  section  of  the  act  applies  to  the  entire  act  is  the 
express  dechiration  of  the  act  itself.  Mineral  lands  are  expressly 
excepted  from  its  operation,  and  being  excepted  a  non-mineral  atUda- 
A  it  is  required  as  in  cases  of  other  entries  limited  to  non-mineral  lands. 
The  fourth  section  contains  two  distinct  clauses.  The  first  relates  to 
the  character  of  the  land  applied  for,  and  excepts  mineral  land  from 
its  operation;  the  second  clause  relates  to  persons,  and  provides  that: 

No  person  who  shall  be  prosecuted  for  or  j)ro('eede<l  again.st  on  account  of  any 
trespass  coniniitted  or  material  taken  from  any  of  th6  pul)lic  lands,  after  March 
first,  eighteen  hundred  and  seventy-nine,  shall  be  entitled  to  the  benefit  thereof. 

So  far  as  any  provisions  of  the  act  relate  to  persons  this  provision 
must  be  held  to  be  as  applicable  as  is  the  first  clause  to  the  character 
of  the  land.  The  second  clause  can  not  be  limited  in  operation  to  the 
first  section  without  also  so  limiting  the  first  clause.  Such  limited 
oi>e ration  might  have  been  given  by  making  the  fourth  section  a  pro- 
viso upon  the  first,  and  changing  the  word  act  to  section.  But  as 
Congress  expressly  says  that  ''this  act"'  shall  not  apply  to  mineral 
lands,  nor  shall  certain  persons  have  the  benefit "  thereof," — ''thereof" 
referring  to  the  act — no  other  construction  of  this  provision  is  possi- 
ble than  that  given  b}'  your  oflice — 

that  Congress,  while  granting  inmnmity  for  this  class  of  violations  of  the  land  laws 
committed  prior  to  March  1,  1879,  intended  to  deprive  such  persons  as  should  in  the 
future  persist  in  violating  the  law  from  deriving  the  benefit  of  the  act. 

Your  office  decision  is  affirmed. 


oklahoma  lani>-townsite-application  to  commute. 

Arthur  Y.  Bosw-ell. 

The  general  provisions  of  the  town-site  laws  control  in  the  allowance  of  town-site 
entries  ui)on  the  lands  ceded  by  the  Kiowa,  (Comanche  and  Apache  Indians; 
and  the  special  provision,  authorizing  the  commutation  of  homestead  entries  for 
town-site  purposes,  contained  in  the  second  proviso  of  section  22  of  the  act  of 
May  2,  1890,  is  not  applicable  to  entries  made  upon  said  lands. 

Seci'eiary  H'dchcoek  to  the  Coininiiiswner  of  the  General  Land  Office^ 
(W.  V.  b.)  Noveniher  26,  lOOL  (J.  H.  F.) 

The  Department  is  in  receipt  of  your  office  letter  of  November  12, 
1901,  transmitting  for  its  consideration  a  petition,  and  accompanying 
plat,  filed  by  Arthur  Y.  Boswell,  wherein  he  prays  that  he  may  be 
allowed  to  commute,  for  townsite  purposes,  part  of  his  homestead 
entry,  No.  1880,  made  August  2-1,  ll.*01,  for  the  NE.  i,  Sec.  31,  T.  1 
N.,  E.  17  W.,  I.  M.,  in  the  Lawton  land  district,  Oklahoma. 

Boswell's  petition  and  the  accompaining  plat  w^ere  originally  filed 
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in  the  Department  September  4, 1901,  and  were  referred  to  your  oflSce 
for  appropriate  action.  By  your  oflSce  letter  aforesaid  tbe  papers 
were  returned  with  your  report  thereon  to  the  effect  that  the  petition 
and  plat  filed  by  Bos  well  do  not  in  an\'  particular  conform  to  the 
requirements  of  General  Land  Office  Circular  (page  54),  approved 
July  11,  1899,  relating  to  the  commutation  of  homestead  entries  for 
townsite  purfK)ses,  but  you  further  state  the  petition  presents  the 
question  as  to  whether  sluy  portion  of  Boswell's  entry  can  be  com- 
muted for  townsite  purposes  under  the  second  provifeo  contained  in 
section  22  of  the  act  of  May  2,  1890  (26  Stat.,  81),  and  you  accord- 
ingly ask  for  such  instructions  in  the  premises  as  the  Department 
might  deem  advisable. 

The  provision  authorizing  homestead  entrymen  to  commute  their 
homestead  entries,  for  townsite  purposes,  contained  in  the  second  pro- 
viso of  section  22  of  the  act  of  May  2,  1890,  as  distinguished  from  the 
genei-al  provisions  of  the  townsite  laws,  is  special  in  character  and  is 
as  follows: 

That  in  case  any  lands  in  gaid  Territory  of  Oklahoma  which  may  be  occupied  and 
filed  upon  as  a  homestead,  under  the  provisions  of  law  applicable  to  said  Territory, 
by  a  person  who  is  entitled  to  perfect  his  title  thereto  under  such  laws,  are  required 
for  townsit«  purposes,  it  shall  be  lawful  for  such  i)erson  to  apply  to  the  Secretary  of 
the  Interior  to  purchase  the  land:*  embraced  in  said  homestead  or  any  |>art  thereof 
for  to^Tisite  purposes.  He  shall  file  with  the  application  a  plat  of  such  proposed 
townsite,  and  if  such  plat  shall  be  approved  by  the  Secretary  of  the  Interior,  he  shall 
issue  a  patent  to  such  person  for  land  embraced  in  said  townsite,  upon  the  payment 
of  the  sum  of  ten  dollars  per  acre  for  all  the  land  embraced  in  such  townsite,  except 
the  lands  to  be  donated  and  maintained  for  public  pur{)08es  as  provided  in  this 
section. 

The  land  embraced  in  BoswelFs  entry  is  part  of  what  was  formerly 
known  as  the  Kiowa,  Comanche  and  Apache  reservation  opened  to 
settlement  and  entry  August  6,  1901,  in  pureuance  of  the  President's 
proclamation  issued  July  4, 1901.  The  act  of  June  6, 1900  (31  Stat., 
672,  676),  ratifying  the  agreement  with  said  Indian  tribes,  being  the 
act  under  which  the  lands  in  question  were  opened  to  settlement  and 
entr}',  and  the  President's  proclamation  aforesaid,  both  expressly 
provide  that  said  lands  should  be  disposed  of  '^'' under  the  general 
provisions  of  the  homestead  and  townsite  laws  of  the  United  States." 

The  act  of  May  2,  1890,  supra^  also  contains  a  further  special  pro- 
vision to  the  effect  that  "all  persons  who  shall  settle  on  land  in  said 
Territory  under  the  provisions  of  the  homestead  laws  of  the  United 
States  and  of  this  act  shall  be  required  to  select  the  same  in  square 
form  as  nearlv  as  mav  be."  In  the  recent  case  of  Calvert  i\  Wood 
(31  L.  D.,  83),  the  Department  was  called  upon  to  determine  whether 
this  special  provision  was  applicable  to  entries  made  on  the  Kiowa, 
Comanche  and  Apache  lands,  under  the  provisions  of  the  act  of  June 
6,  1900,  above  quoted,  and  it  was  therein  held  that  the  general  provi- 
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sions  of  the  homestead  law,  as  found  in  section  2289  of  the  Revised 
Statutes,  as  amended  by  act  of  March  3,  1891  (26  Stat.,  1095),  would 
control  as  to  the  form  of  entries  made  on  these  lands.  The  ''general 
provisions"  of  the  townsite  laws  of  the  United  States  referred  to  in 
the  act  of  June  6,  1900,  supra^  are  found  in  sections  2380  to  2389, 
inclusive,  of  the  Revised  Statutes,  and  in  view  of  the  ruling  announced 
in  the  case  cited  it  is  evident  that  these  general  provisions  must  govern 
the  allowance  5f  townsite  entries  upon  the  Kiowa,  Comanche  and 
Apache  lands,  and  that  the  special  provision,  authorizing  the  commu- 
tation of  homestead  entries  for  townsite  purposes,  contained  in  the 
second  proviso  of  section  22  of  the  act  of  May  2,  1890,  is  not  appli- 
cable to  entries  made  on  the  lands  in  question.  Conceding  that  the 
special  provision  contained  in  the  act  of  1890,  siipra^  is  broad  enough 
in  terms,  in  the  absence  of  other  legislation  affecting  its  operation,  to 
embrace  lands  in  the  Oklahoma  Territory  acquired  from  the  Indians 
subsequently  to  the  passage  of  that  act,  the  Department  is  of  opinion 
that  the  language,  hereinbefore  quoted,  employed  in  the  act  of  June 
6,  1900,  operated  to  exclude  the  lands  thereby  authorized  to  be  opened 
to  settlement  and  entry  from  any  effect  which  such  special  provision 
might  otherwise  have  had  relative  thereto. 

The  fact  that  it  was  expressly  provided  in  the  act  of  1900,  supra^ 
that  the  lands  therein  designated  should  be  disposed  of  under  the 
"general  provisions"  of  the  homestead  and  townsite  laws  of  the 
United  States  evidenced  a  then  present  intention  on  the  part  of  Con- 
gress to  thereb}^  render  inapplicable  to  said  lands  the  special  provi- 
sion contained  in  the  act  of  1S90  to  which  reference  has  been  made. 

Boswell's  petition  is,  accordingly,  denied  and  the  accompanying 
plat  filed  therewith  is  rejected. 


Arnold  Wink. 

Motion  for  review  of  departmental  decision  of  August  29,  1901,  31 
L.  D.,  47,  denied  by  Secretary  Hitchcock  November  26,  1901. 


!  INDIAN  LANDS-ALLOTMENTS— ACT  OF  JITNE  O,  1900. 

!  Opinion. 

Under  article  three  of  the  agreement  with  the  Shoshone  and  Bannack  Indians,  and 
\  the  act  of  June  6,  1900,  ratifying  and  confirming  said  agreement,  each  member 

of  a  family  of  said  Indians  occupying  and  cultivating,  under  the  sixth  section  of 
!  the  treaty  of  July  3,  1868,  any  portion  of  the  lands  ceded  by  said  act  of  June  6, 

1900,  is  entitled  to  an  allotment  thereunder,  restricted  to  the  lands  occupied  at 
j  the  date  of  agreement,  not  exceding  320  acres  for  any  one  family. 
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AssiMtiint   Aftirrney    General    Vim    Devanter  to  tlw  Sicr<4arif  of  the 

Interior,  Deeemher  4,  1901.  (W.  i\  P.) 

With  his  letter  of  October  3,  11)01,  the  Commissioner  of  Indian 
Affairs  submitted  for  your  approval  a  schedule  of  allotments  to  Indians 
upon  the  ceded  lands  of  the  Fort  Hall  Indian  reservation  in  Idaho,  and 
you  have  referred  the  matter  to  me  for  an  opinion  as  to  whether  said 
allotments  are  in  conformity  with  the  provisions  of  the  act  of  June  0, 
1900  (31  Stat,  072). 

By  the  treaty  of  July  3,  1868,  proclaimed  February  24,  1809  (15 
Stat.,  073),  with  the  Shoshone  and  Bannac*k  tribes  of  Indians  a  reser- 
vation described  by  metes  and  bounds  was  set  apart  for  them  and  by 
Article  VI  it  was  provided  as  follows: 

If  any  individual  belonging  to  said  tribes  of  Indians,  or  legally  incorporate<l  with 
them,  being  the  head  of  a  family,  shall  desire  to  commence  farming,  he  shall  have 
the  privilege  to  select,  in  the  presence  and  with  the  assistance  of  the  agent  then  in 
charge,  a  tract  of  land  within  the  reservation  of  his  tribe,  not  exceeding  three  hun- 
dred and  twenty  acres  in  extent,  which  tract  so  selected,  certified,  and  recorded  in 
the  **land  book,"  as  herein  direc^ted,  shall  cea^se  to  be  held  in  conmion,  but  the  same 
may  be  occupiecl  and  held  in  the  exclusive  possession  of  the  person  selecting  it,  and 
«>f  his  family,  so  long  as  he  or  they  may  continue  to  cultivate  it. 

Any  person  over  eighteen  years  of  age,  not  being  the  head  of  a  family,  may  in  like 
manner  select  and  cause  to  be  certifie<l  to  him  or  her,  for  purposes  of  cultivation,  a 
<]uantity  of  land  not  exceeding  eighty  acres  in  extent,  and  thereuix)n  l)e  entitles!  to 
the  exclusive  possession  of  the  same  as  above  described.  For  each  tract  of  land  so 
.»*elected  a  certificate,  containing  a  description  thereof,  and  the  name  of  the  person 
selecting  it,  with  a  certificate  endorseil  thereon  that  the  same  has  l)een  recorded, 
shall  be  delivered  to  the  jjarty  entitleti  to  it  by  the  agent,  after  the  same  shall  have 
lieen  recorded  by  him  in  a  book  to  be  kept  in  his  office  subject  to  insi)ection,  which 
said  l)ook  shall  Ik*  known  as  the  "Shoshonee  (eastern  band)  and  Bannack  Land 
Hook." 

The  President  mav  at  anv  time  order  a  survev  of  these  reservations,  and  when  so 
surveyed  Congress}  shall  provide  for  protecting  the  rights  of  the  Indian  settlers  in 
these  improvements,  and  may  fix  the  character  of  the  title  held  by  each.  The 
United  States  may  pass  such  laws  on  the  subject  of  alienation  and  descent  of  prop- 
erty as  between  Indians,  and  on  all  subjects  (connected  with  the  government  of  the 
Indians  on  said  reservations,  and  the  internal  police  thereof,  as  may  be  thought 
proper. 

By  an  agreement  ratified  and  confirmed  by  act  of  Congress  approved 
June  6,  li)(X),  sHj}ra^  the  Indians  ceded  to  the  United  States  a  portion 
of  their  reservation  described  bv  metes  and  bounds  for  which  thev 
were  to  be  paid  $600,000.  Article  III  of  that  agreement  reads  as 
follows: 

Where  any  Indians  have  taken  lands  and  made  homes  on  the  reservation  and  are 
now  occupying  and  cultivating  the  same,  imder  the  sixth  section  of  the  Fort  Bridge r 
treaty  hereinbefore  referred  to,  they  shall  not  be  removed  therefrom  without  their  con- 
sent, and  they  may  receive  allotments  on  the  land  they  now  occupy;  but  in  case  they 
prefer  to  remove  they  may  select  land  elsewhere  on  that  portion  of  said  reservation 
not  hereby  cedeii,  granted,  and  relinquished  and  not  occupied  by  any  other  Indians; 
and  should  they  deci<le  not  to  move  their  improvements,  then  the  same  shall  be 
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appraised  under  direction  of  the  Secretary  of  the  Interior  and  sold  for  their  benefit, 
at  a  sum  not  less  than  such  appraisal,  and  the  cash  proceeds  of  such  sale  shall  be 
l)aid  to  the  Indian  or  Indians  whose  improvements  shall  be  so  sold. 

The  ratifying  act  contains  the  following  proWsion: 

That  before  any  of  the  lands  by  this  agreement  ceded  are  opened  to  settlement  or 
entry,  the  Commissioner  of  Indian  Affairs  shall  cause  allotments  to  be  made  of  such 
of  said  lands  as  are  occupied  and  cultivated  by  any  Indians,  as  set  forth  in  article 
three  of  said  agreement,  who  may  desire  to  have  the  same  allotted  to  them;  and  in 
(^ases  where  8U(^h  Indian  occupants  prefer  to  remove  to  lands  within  the  limits  of  the 
reduced  reservation,  he  shall  cause  to  be  prepared  a  schedule  of  the  lands  to  be 
abandoned,  with  a  description  of  the  improvements  thereon,  and  the  name  of  the 
Indian  occupant,  a  dui)licate  of  which  shall  be  filed  with  the  Commissioner  of  the 
(reneral  Land  Ottice. 

It  seems  from  the  protests  tiled  and  the  report  of  the  Commissioner 
of  Indian  Aflfairs,  that  the  allotments  made  within  the  lines  of  the 
ceded  tract  have  not  been  restricted  to  lands  occupied  and  cultivated 
by  Indians.  On  the  other  hand,  where  an  Indian  was  occup3'ing  and 
cultivating  land,  an  allotment  of  eighty  acres,  as  provided  in  the  ^'gen- 
oi-al  allotment  act,"  has  been  awarded  to  him,  and  each  member  of  his 
family  has  also  been  given  a  like  allotment,  sometimes  adjoining  or  in 
the  immediate  vicinit}'  of  the  tract  selected  by  and  for  the  head  of  the 
family,  and  sometimes  several  miles  distant  therefrom. 

The  treaty,  it  will  be  noted,  provides  that  the  land  taken  under  it 
"  may  be  held  in  the  exclusive  possession  of  the  person  selecting  it  and 
of  his  family,"  and  the  evident  purpose  of  the  agreement  was  to  pro- 
tect the  persons  within  the  purview  of  that  provision  in  their  possession 
hy  allowing  them  to  take  allotments  of  such  lands.  To  eflfectuate  this 
purpose,  all  members  of  a  family  so  occupying  a  portion  of  these  lands 
should  be  given  allotments,  with  the  proviso  that  such  allotments  be 
restricted  to  the  lands  occupied,  not  exceeding  three  hundred  and 
twentv  acres  for  anv  one  familv. 

There  is  nothing  in  either  the  agreement  or  the  ratifying  act  to 
warrant  the  concliLsion  that  it  was  intended  to  appropriate  to  the  pur- 
pose of  the  allotments  provided  for  an}^  land  not  occupied  at  the  date 
of  the  agreement.  The  provision  providing  for  these  allotments, 
which  is  a  concession  or  gift  to  the  Indians,  specifically  describes  the 
lands  from  which  the  allotments  may  be  made  as  those  which  they  (the 
Indians)  ''now  occupy."  If  it  had  been  intended  to  allow  lands  not 
occupied  to  be  taken  in  suflScient  quantity  to  provide  each  member  of 
the  family  of  one  coming  within  the  terms  of  said  provision,  without 
regard  to  the  fact  of  occupancy,  words  denoting  that  intention  would 
have  been  inserted.  The  provision  of  the  ratifying  act  respecting 
those  allotments  restricts  them  to  lands  occupied  and  cultivated  by 
Indians,  and  it  contains  nothing  to  indicate  an  intention  to  enlarge  the 
provision  of  the  agreement. 

To  the  extent  that  the  allotments  in  the  schedule  submitted  were 
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made  upon  a  theory  different  from  the  views- herein  expressed,  they 
were,  in  my  opinion,  not  made  in  accordance  with  the  provisions  of 
law. 

Approved,  December  4,  1901: 
£.  A.  Hitchcock,  Se€n4.ary, 


de8ekt  land-act  of  august  18,  1894. 

Instkuctions. 

A  sparse  and  ^^tllnte<l  growth  of  trees  which  may  exist  with  little  moisture  and  \n 
frequently  found  u{K)n  arid  lands  actually  unfit  without  irrigation  for  ordinary 
agricultural  purpose?*,  should  not  l)e  held  as  necessarily  indicative  of  the  non- 
desert  character  of  the  land,  and  hence  exchuling  it  from  selection  under  the 
act  of  August  18,  1894. 

Secretin/  Ilitchcocl'  iff  the  (^fnutilnHiontr  oftlw  (rt^neml  Land  Office 
(W.  V.  b.)  Decenther  J,  1901.  (E.  F.  B.) 

The  Department  is  in  receipt  of  your  report  of  October  1,  1901, 
upon  a  letter  from  the  State  land  agent  of  the  State  of  Oregfon,  ask- 
ing whether  certain  lands  described  therein  would  be  considered  desert 
lands  within  the  meaning  of  the  fourth  section  of  the  act  of  August 
18,  1894  (28  Stat,  372,  422),  providing  for  the  donation  to  certain 
States  of  desert  lands  found  therein. 

It  is  stated  in  said  letter  that  the  State  desires  to  segregate  for  irri- 
gation and  reclamation  under  said  act  a  body  of  lands  the  character  of 
which  is  described  as  follows: 

It  is  entirely  destitute  of  water  and  is  strictly  a  dej^ert,  but  on  certain  portions  of 
it  there  is  a  scatterinjiC  K>'<^wth  of  Junipers.  The  Junii)er,  and  especially  the  scrubby 
variety  growing  on  this  desert,  is  not  suitable  for  lumber,  can  l)e  used  only  for  wood 
and  fence  posts,  and  there  is  no  more  of  such  wood  on  any  quarter-sei'tion  than  will 
be  necessary  for  the  use  of  the  settler  on  that  quarter-section;  it  can  not  be  made 
into  lumber  and  shipped  away,  and  can  be  used  only  in  the  immediate  vicinity  of 
its  growth. 

Referring  to  the  regulations  of  the  Department  controlling  the 
selection  of  desert  lands  under  said  act,  which  provide  that  lands  con- 
taining suiBcient  moisture  to  produce  a  natural  growth  of  trees  are 
not  to  be  classed  as  desert  lands,  you  express  the  opinion  that  said 
rule  should  be  liberally  construed,  for  the  reason  that  the  land  is 
doubtle-ss  unfit  for  cultivation  without  irrigation,  or  else  it  would  have 
been  entered  long  ago.  To  that  end  you  recommend  that  said  regula- 
tions should  be  amended  by  the  following  addition: 

Promded,  That  a  sparse  and  stunted  growth  of  trees  having  no  merchantable  value, 
shall  not  cause  the  land  on  which  they  grow  to  be  classed  as  non-desert. 

The  lands  subject  to  selection  under  the  act  of  August  18,  1894,  are 
desert  lands  as  defined  by  the  act  of  March  3,  1877  (19  Stat.,  377). 
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Hence  the  rules  preseril)ed  by  the  Department  for  determining  the 
character  of  lands  subject  to  entry  under  the  desert-land  law  must  con- 
trol in  determining  the  character  of  lands  subject  to  selection  under 
the  act  of  August  18,  1894,  and  those  rules  are  incorporated  in  the 
regulations  for  carrying  into  effect  the  last-mentioned  act. 

The  rule  referred  to  in  your  report  is  based  upon  the  theory  that 
lands  containing  sufficient  moisture  to.  produce  a  natural  growth  of 
trees  would,  in  ordinary  seasons,  contain  sufficient  moisture  to  pro- 
duce agricultural  crops.  In  the  letter  of  the  Department  of  May  11, 
1888  (6  L.D.,  ^&2,  665),  holding  that  a  growth  of  Mesquite  trees  on 
the  land  will  not  exclude  it  from  entry  under  the  desert-land  law,  if  it 
will  not  produce  an  agricultural  crop  without  irrigation,  it  was  said 
that  the  existence  of  ordinary  timber  trees  on  the  land  •'  is  eyidence  of 
the  fact  that  the  land  is  not  desert.  If  the  ordinary  forest  trees  will 
grow  upon  land  there  is  sufficient  moisture  in  the  soil  to  render  the 
land  non-desert  in  character." 

The  purpose  of  the  act  of  March  3,  1877,  was  to  bring  within  its 
operation  all  lands  in  the  designated  States  and  Territories  that  could 
not  be  successfully  cultiyated  and  made  profitable  for  agriculture  with- 
out irrigation.  The  third  section  of  the  act  declares  that  the  deter- 
mination of  what  may  be  considered  desert-land  shall  be  subject  to  the 
decision  and  regulation  of  the  Commissioner  of  the  (Jeneral  Land  Office. 
While  rules  haye  been  adopted  to  aid  in  determining  whether  lands  are 
desert  or  non-desert  in  chai'acter,  such  rules  should  not  arbitrarily  con- 
trol your  judgment  where  it  clearly  appears  that  lands  are  actuall}' 
desert  and  of  the  character  contemplated  by  the  act,  although  they 
may  not  come  within  the  strict  letter  of  the  rule. 

A  growth  of  ordinary  forest  trees  on  land  in  the  arid  region  may, 
MS  a  general  rule,  be  accepted  as  eyidence  of  the  non-desert  character 
of  the  land.  It  Ls,  howeyer,  a  mere  presumption  that  lands  containing 
sufficient  moisture  to  produce  trees  will  produce  agricultural  crops, 
luit,  like  all  presumptions  of  fact,  it  may  be  rebutted  by  proof  showing 
that  the  land  is  actually  desert  in  (character  and  will  not  produce  agri- 
cultural crops  without  irrigation. 

There  appears  to  be  no  necessity  for  an  amendment  to  the  rule 
I'cferred  to.  It  should  be  construed  by  you  with  a  yiew  to  attain  the 
true  intent  and  meaning  of  the  act  in  accordance  with  the  yiews  atoye 
set  forth. 

A  sparse  and  stunted  growth  of  trees  which  may  exist  with  little 
moisture  and  is  frequently  found  upon  arid  lands  actually  unfit  with- 
out irrigation  for  ordinary  agricultural  purposes,  is  not  within  the 
spirit  and  intent  of  the  rule. 

There  being  no  application  before  the  Department  for  its  approyal 
as  to  any  particular  ti*act  or  tracts,  no  decision  is  hereby  made  with 
reference  to  the  tracts  referred  to  b}^  the  State  agent.     His  letter  is 
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returned  to  your  office  to  be  placed  with  the  files  thereof,  and  you  will 
advise  him  with  reference  thereto  in  the  light  of  the  instructions 
herein  given. 


K^VILROAD  GR^VNT-AC-T  OF  JI^LY  2,  18«W-»JOrNT  RESOLUTION  OF  MAT 

31,  1870. 

Northern  Pacific  Ry.  Co.  v.  Smith  et  al. 

Lands  within  the  overlap  of  the  grant  ina<ie  by  the  act  of  July  2, 18d4,  to  the  Northern 
Pacific  Railroad  Company,  and  the  grant  made  to  the  same  company  by  the 
joint  resolution  of  May  31,  1870,  are  subject  to  indemnity  selection  by  said  com- 
pany under  the  latter  grant. 

Spauldingr.  Northern  Pacific  R.  R.  Co.,  21  L.  D.,  57,  overruled. 

Selections  of  lands  under  the  act  of  June  4,  1897,  while  of  record  and  awaiting  con- 
sideration, bar  indemnity  selection  of  the  same  lands  under  a  railroad  grant. 

In  determining  priorities  of  claims  in  a  controversy  arising  upon  the  filing  by  a  rail- 
road company  of  a  list  of  selections,  regular  in  form,  upon  the  day  the  plat  of 
survey  of  the  township  in  which  tlie  selected  lands  are  situated  was  officially 
filed,  and  the  presentation,  on  the  same  day,  of  homestead  applications  for  said 
lands,  the  actual  time  of  the  presentation  of  the  claims  will  be  recognized. 

Secreto/i'y  Hitchcock  to  the  Commzsshmei*  of  the  General  Land  Office^ 
(W.  V.  D.)  Decemhevb,  1901,  (F.  W.  C) 

The  Northern  Paeitic  Railwa}^  Company,  successor  in  interest  to 
the  Northern  Pacific  Kailroad  Company,  has  appealed  from  3'our  office 
decision  of  July  16,  last,  in  the  matter  of  its  attempted  selection  of 
certain  lands  in  the  Vancouver  land  district,  Washington,  included  in 
indemnity  list  No.  105. 

The  tracts  described  in  said  list  are  in  townships  4  and  5  north, 
range  5  east,  and  are  within  the  indemnity  limits  of  the  grant  made 
by  the  joint  resolution  of  May  31,  1870  (16  Stat.,  378),  in  aid  of  the 
consti-uction  of  that  portion  of  said  road  extending  from  Portland, 
Oregon,  northward  to  Tacoma  in  the  State  of  Washington.  They  are 
also  within  the  limits  of  the  grant  made  b}"  the  act  of  July  2,  1864 
(13  Stat.,  365),  in  aid  of  the  construction  of  that  portion  of  the  main 
line  of  the  Northern  Pacific  railroad  via  the  vallev  of  the  Columbia 
river  to  Portland.  This  portion  of  the  main  line  was  never  con- 
structed and  the  grant  appertaining  thereto  was  forfeited  by  the  act 
of  September  29,  1890  (26  Stat,  496).  The  plats  of  survey  of  said 
townships  were  declared  officially  filed  at  9  a.  m.  on  May  21,  1900, 
and  on  that  day  the  Northern  Pacific  Railway  Company  tiled  its 
indemnity  list  No.  105,  in  which  it  selected  these  lands  in  lieu  of  others 
lost  within  the  place  limits  of  its  grant.  The  local  officers  rejected 
said  list  because  the  lands  were  a  part  of  those  forfeited  by  the  act  of 
September  29,  1890.  From  this  action  the  railway  company  duly 
appealed. 
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The  action  of  the  local  oflScers  was  evidently  based  upon  depart- 
mental decision  in  the  case  of  Spaulding  v.  Northern  Pacific  R.  R.  Co. 
(21  L.  D.,  57). 

Under  date  of  September  20,  last,  the  Attorney-Geneml  enclosed  a 
copy  of  the  decision  of  the  circuit  court  of  the  United  States  in  the 
district  of  Washington,  western  division,  in  the  suit  brought  by  the 
United  States  against  the  Northern  Pacific  Railroad  Company  to  have 
judicially  determined  the  question  as  to  the  rights  of  said  company 
within  the  overlap  of  the  grants  before  described,  which  decision  was 
in  favor  of  the  Northern  Pacific  Railroad  Company,  and  was  based 
upon  the  decision  of  the  supreme  court  in  the  case  of  the  United  States 
V.  the  Oregon  and  California  Railroad  Company  (176  U.  S.,  28).  The 
circuit  court's  decision  appearing  to  be  fully  justified  by  the  supreme 
court  decision  referred  to,  no  appeal  was  taken  from  the  former.  In 
so  far,  therefore,  as  the  rejection  of  said  list  was  based  upon  the  fact 
that  the  lands  were  within  the  limits  of  the  main  line  grant,  the  same 
must  be  set  aside. 

From  the  statement  contained  in  your  office  decision  of  July  IG,  last, 
it  appears,  however,  that  prior  to  the  tiling  of  said  railroad  indemnity 
list  No.  105,  a  large  portion  of  the  lands  included  in  said  list  had  been 
selected  under  the  act  of  elune  4,  1897  (30  Stat,  11,  36).  A  list  of 
these  lands,  the  names  of  the  claimants,  and  the  dates  of  selection  are 
given  in  said  decision. 

It  further  appears  that  on  the  same  day  that  said  indemnity  list 
was  filed,  but  subsequentl}'^  to  the  filing  of  said  list,  a  number  of 
persons  were  permitted  by  the  local  officers  to  make  homestead  entries 
for  portions  of  the  land  included  in  said  indemnity  list.  Each  of  the 
ehtrymen,  however,  alleged  settlement  upon  the  land  prior  to  the  date 
of  his  application.  On  the  day  following  the  filing  of  said  railroad 
indemnity  list  numerous  other  persons  were  permitted  to  make  home- 
stead entries  of  portions  of  the  land  included  in  said  list.  These  per- 
sons, also,  alleged  settlement  prior  to  the  time  of  the  filing  of  the  rail- 
road indemnity  list.  A  full  description  of  the  lands  entered,  including 
the  names  of  the  entrvmen  and  the  numbers  of  the  homestead  entries, 
together  with  the  dates  of  the  allowance  thereof  are  set  forth  in  your 
said  office  decision. 

Said  decision  sustains  the  rejection  of  the  railroad  indemnity  list  as 
to  the  lands  selected  under  the  act  of  June  4,  1897;  also  as  to  the  lands 
entered  on  the  day  of  the  filing  of  said  list,  and  cites  as  authority  for 
giving  precedence  to  such  entries  the  following  cases:  St.  P.,M.  &  M. 
Ry.  Co.  r.  Gjuve  (1  L.  D.,  331);  N.  P.  R.  R.  Co.  v.  Parker  &  Hopkins 
(  2  L.  D.,  569);  Mattson  /'.  St.  P.,  M.  &  M.  Ry.  Co.  (5  L.  D.,  356). 
With  regard  to  the  entries  allowed  on  the  day  following  the  filing  of  the 
railroad  indemnity  list,  said  decision  makes  provision  for  hearings, 
based  upon  the  allegation  of  settlement  made  bj'^  the  entrymen,  in  all 
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cases  except  that  of  Jackson  £.  Montz,  in  which  it  is  held  that  a  hearing 
is  unnecessary  because  Montz  was  pennitted  bv  the  local  oflScers  to  make 
final  proof  upon  his  entry  on  which  final  certificate  issued  September 
10,  IJKX),  which  proof  was  made  after  due  publication  of  notice  and 
shows  continuous  residence  upon  the  land  from  April  30,  1894,  to  the 
date  of  the  offer  of  proof. 

In  its  appeal  the  i*ailway  company  urges  error  in  your  office  decision 
in  holding  that  the  selections  under  the  act  of  June  4,  1897,  were  suffi- 
cient to  bar  the  railroad  indemnity  selection  without  first  considering 
and  deteraiining  the  validity  thereof.  In  the  opinion  of  this  Depart- 
ment the  contention  of  the  company  in  this  respect  can  not  be  sus- 
tained. The  validity  of  the  selections  under  the  act  of  June  4,  1897, 
is  not  questioned  by  the  railway  company  and  said  selections,  while  of 
record  and  awaiting  consideration,  were  sufficient  to  bar  the  selection 
of  the  .same  lands  under  the  railroad  grant. 

With  regard  to  the  entries  allowed  upon  the  day  of  the  tender  of  the 
railroad  indemnity  list,  the  appeal  by  the  railway  company  urges  that 
the  cases  relied  upon  in  your  said  office  decision  do  not  support  the 
action  taken;  that  due  notice  of  the  filing  of  the  township  plats  was 
given,  and  under  departmental  ruling  they  were  considered  as  offi- 
cially filed  at  9  a'  m.  on  May  21,  1900,  at  which  time  the  lands 
embraced  therein  became  subject  to  entry  by  any  qualified  applicant 
or  to  selection  on  account  of  the  railroad  grant,  being  within  the 
indemnity  limits  thereof;  and  that  in  determining  priorities  the  actual 
time  of  presentation  of  the  claim  should  be  recognized  and  the  rights 
of  the  company  should  not  be  suspended  for  a  da}',  as  would  be  the 
claimed  result  of  vour  said  office  decision. 

From  a  careful  consideration  of  the  matter,  it  is  the  opinion  of  this 
Department  that  the  contention  of  the  company  should .  he  upheld. 
The  cases  relied  upon  in  your  said  office  decision  involve  lands  with- 
drawn by  operation  of  law  upon  the  filing  in  the  Department  at  Wash- 
ington of  maps  of  location,  notice  of  which  must  be  conmninicated  to 
the  local  officers  at  a  later  date.  These  cases  merely  give  recognition 
to  claims  initiated  by  settlertient  on  the  land  or  the  filing  of  a  claim  in 
the  local  office  upon  the  day  the  rights  under  the  grant  attached  by  the 
tiling  of  the  maps  before  referred  to. 

It  must  be  held  that  if  selection  list  No.  105  was  regular  in  fonn,  the 
same  should  have  been  accej)ted  upon  its  filing  as  to  the  lands  subse- 
quently included  in  these  entries,  but  as  each  of  the  homestead  appli- 
cants alleged  settlement  prior  to  the  tender  of  the  railroad  indemnitv 
list,  it  will  be  necessary  that  a  hearing  be  ordered,  after  due  notice  to 
the  company,  to  determine  the  truth  of  said  allegations. 

With  regard  to  the  entries  allowed  on  the  day  following  the  filing  of 
the  railroad  indemnity  list,  the  appeal  by  the  railway  company  seems 
to  take  no  exception  to  the  action  taken  by  your  office  decision  in 
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ordering  hearings  except  as  to  the  case  of  Montz.  The  Department 
believes  the  action  of  your  office  should  also  have  been  extended  to  the 
case  of  Montz,  as  the  milway  company,  which  was  then  asserting  a 
claim  to  the  land  as  shown  by  the  local  office  records,  was  not  specific- 
ally cited  to  appear  at  the  time  of  his  offer  of  final  proof,  and  there- 
fore is  not  concluded  by  the  proof  so  made.  In  this  respect  the  deci- 
sion of  your  office  is  disapproved. 

Except  as  herein  modified,  j'our  office  decision  is  affirmed. 


indian  laxd-mining  claim  within  townsite-act  of  june  6,  1900. 

Instructions. 

Tlie  provipion  of  the  act  of  June  6,  1900,  whereby  the  mining  laws  were  extended 
over  the  lands  ceded  to  the  United  States  by  the  Comanche,  Kiowa  and  Apache 
tribes  of  Indians  in  the  Territory  of  Oklahoma,  was  not  intended  to  operate  as 
an  exception  to  the  settled  principles  applied  by  the  land  department  in  the 
administration  of  the  public  land  laws  generally.  Controversies  between  min- 
eral and  agricultural  or  townsite  claimants,  as  to  any  of  said  ceded  lands,  are  to 
be  determined  upon  the  same  principles  which  apply  to  like  controversies  with 
respect  to  the  public  lands  situated  elsewhere. 

Ijands  not  know^n  to  contain  valuable  mineral  deposits  at  the  time  when,  in  the 
absence  of  such  knowledge,  the  rights  of  an  Indian  allottee,  or  of  a  home- 
stead or  townsite  en  try  man,  become  fixed  and  vested,  are  not  thereafter  subject 
to  exploration,  location  or  entry  by  other  parties  under  the  mining  laws. 

Rights  once  vested  in  an  allottee,  or  in  an  entryman  under  the  homestead  or  town- 
site  laws,  or  in  a  town-lot  purchaser,  can  not  be  affected  by  the  subsequent 
exploration  or  location  of  the  lands  for  minerals. 

No  mining  location  of  land  within  the  county-seat  town-sites  of  Lawton,  Anadarko, 
or  Hobart,  made  after  the  speciAl  reservation  of  those  town-sites  on  June  24, 
lr901,  under  the  act  of  March  3,  1901,  is  of  any  validity  or  effect  whatever. 

Congress  having  made  no  provision  for  a  United  States  surveyor-general  for  the  Ter- 
ritory of  Oklahoma,  and  not  having  authorized  the  duties  required  to  be  per- 
formed by  a  United  States  surveyor  or  surveyor-general  in  the  administration  of 
the  mining  laws  generally,  to  be  performed  in  said  Territory  by  any  other  offi- 
cer, it  is  the  duty  of  the  Commissioner  of  the  General  Land  Office,  in  adminis- 
tering tlie  mining  laws  as  extended  over  the  aforesaid  ceded  lands  by  the  act  of 
June  6,  1900,  to  perform,  under  the  direction  of  the  Secretary  of  the  Interior, 
all  executive  duties  appertaining  to  the  surveying  of  mining  claims  located  upon 
said  lands,  with  the  view  of  obtaining  patents  for  such  claims,  and  all  similar 
duties  in  any  manner  respecting  the  conduct  of  proceedings  to  obtain  such 
patentiJ,  and  to  enforce  and  carry  into  execution  any  and  every  part  of  the  pro- 
visions of  the  mining  laws  with  resj^ect  to  said  ceded  lands,  not  otherwise  spe- 
cially provided  for  in  tlie  act  extending  said  laws  over  said  lands. 

Secretary  lUtclimck  to  the  Qytinnlssifpner  of  the  General  Land  Office^ 
(W.  V.  b.)  Deci^niher  6\  1901.  (A.  B.  P.) 

The  Department  is  in  receipt  of  your  communications  of  November 
15  and  2*2,  1901,  relating  to  the  provision  of  the  act  of  June  6,  1900 
(31  Stat.,  ()72,  680),  whereby  the  mining  laws  were  extended  over  the 
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lands  ceded  to  the  United  States  b}'  the  Comanche,  Kiowa,  and  Apache 
tribes  of  Indians  in  the  Territory  of  Oklahoma. 

With  the  communication  of  November  15  a  proposed  letter  of 
instinictions*  to  the  local  officers  having  jurisdiction  in  the  premises, 
on  the  subject  of  receiving  applications  for  patent  to  mining  claims,  is 
submitted  for  the  consideration  of  the  Department. 

The  communication  of  November  22  is  accompanied  b}'  a  letter  of 
November  16,  1901,  addressed  to  your  office  by  the  register  of  the 
local  office  at  Lawton,  Oklahoma,  wherein  it  is  stated,  in  substance, 
that  numerous  notices  of  mineral  locations  have  been  filed  with  the 
Roister  of  Deeds  of  Comanche  county,  Oklahoma,  covering  lands 
within  the  limits  of  the  city  of  Lawton,  which  have  been  purchased 
from  the  government  by  lot  owners  in  said  city;  that  the  entire  city 
is  practically  covered  by  such  mineral  locations,  and  clouds  upon  the 
titles  of  lot  owners  have  thus  been  created,  which  have  l)ecome  a  source 
of  great  annoyance,  and  are  calculated  to  injuriously  affect  the  busi- 
ness interests  of  the  citv. 

The  register  asks  that  he  be  advised  as  to  what  effect,  if  an)',  the 
mineral  claims  thus  asserted  have  or  may  have  upon  the  property 
rights  of  lot  owners  in  said  city. 

You  state  that  numerous  letters  are  being  received  by  your  office. 
calling  attention  to  the  conditions  reported  by  the  register,  and,  with- 
out recommendation,  you  submit  the  matter  for  the  considenition  of 
the  Department. 

The  provision  of  the  statute  referred  to  is  as  follows: 

That  should  any  of  Bald  landn  allotted  to  said  Indians  or  oi)ened  to  Hott lenient  under 
this  act  contain  valuable  mineral  deposits,  such  mineral  deiK>sits  shall  l)e  open  to 
location  and  entry,  under  the  existing  mining  laws  of  the  United  Staten,  ui)on  the 
passage  of  this  act;  and  the  mineral  laws  of  the  United  Statics  are  hereby  extended 
over  said  lands. 

In  an  opinion  by  the  Assistant  Attorney-(ieneral  for  this  Depart- 
ment, dated  October  28,  1901,  wherein  said  provision  was  considered 
and  construed,  it  was  held,  in  substance,  (1)  that  lands  which  have 
been  allotted  to  Indians,  or  lands  to  which  a  homestead  entryman  has 
acquired  fixed  and  vested  rights  by  reason  of  his  compliance  with  the 
homestead  laws,  are  not  subject  to  the  mining  laws  or  to  mineml 
exploration  and  entry;  (2)  that  from  the  time  of  the  passage  of  the 
act  the  body  of  lands  which  were  to  be  allotted  or  opened  to  settle- 
ment under  the  act  were  subjected  to  the  mining  laws,  and  to  minei*al 
exploration  and  entiy,  so  far  as  the  same  »hould  be  found  to  contain 
valuable  mineral  deposits;  (3)  that  such  lands  were  not  always  to  be 
subject  to  the  mining  laws,  or  to  mineral  exploration  and  entry,  but, 
like  other  lands,  only  so  long  as  they  should  remain  free  from  any 
vested  right  of  ownership  in  an  individual,  Indian  or  white;  (4)  that 
upon  their  allotment  in  sevei'alt}^  or  upon  title  thereto  being  earned 
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by  a  homestead  eiitryman  by  compliance  with  the  homestead  law,  the 
lands  allotted,  or  embraced  in  a  homestead  entry,  cease  to  be  subject 
to  said  mineral  provision. 

There  can  be  no  question  that  the  principles  stated  in  said  opinion 
are  applicable  to  lands  as  to  which  vested  rights  of  ownership  have 
been  acquired  under  the  townsite  law,  as  well  as  to  lands  whic^h  have 
been  allotted  to  Indians,  or  which  have  been  earned  bv  entrvmen  under 
the  homestead  law. 

These  principles  are  in  entire  harmony  with  those  long  recognized 
and  uniformly  applied  by  the  land  department  in  fhe  administration 
of  the  public  land  laws  generally.  In  the  case  of  Kern  Oil  Company 
t\  Clarke  (30  L.  D.,  55^)),  where  the  subject  was  discussed  at  length 
and  many  authorities  cited  and  considered,  the  Department,  among 
other  things,  said  (p.  556): 

In  the  disposition  of  the  public  lands  of  the  Tnited  States,  under  the  laws  relatinj: 
thereto,  it  is  settled  law:  (1)  That  when  a  party  has  complied  with  all  the  terms 
and  ci)ndition8  necessary  to  the  securing  of  title  to  a  particular  tract  of  land,  he 
acquires  a  vested  interest  therein,  is  rejrarded  as  the  equitable  owner  theref>f,  and 
thereafter  the  government  holds  the  legal  title  in  trust  for  him;  (2)  that  the  right 
to  a  patent  once  vested,  is,  for  most  purposes,  equivalent  to  a  patent  issue<i,  an<l 
when  in  facrt  i&«ued,  the  patent  relates  back  to  the  time  when  the  right  to  it  Ixvamr 
fixed;  and  (3)  that  the  conditions  with  respect  to  the  state  or  character  (»f  the  land, 
as  they  exist  at  the  time  when  all  the  necessary  re<iuirt»ments  have  lH»en  complied 
with  V)y  a  i)ers()n  seeking  title,  determine  the  (question  whether  the  land  is  suhject 
to  sale  or  other  <lisposal,  and  no  change  in  such  conditions,  suhsetpiently  ixrurring, 
can  impair  or  in  any  manner  affect  his  rights. 

In  view  of  the  opinion  of  the  Assistant  Attoiney  General,  it  is  clear 
that  the  mineral  provision  of  the  act  of  June  t),  IIHX),  was  not  intended 
to  operate  as  an  exception  to  the  settled  principles  applied  by  the  land 
department  in  the  administration  of  the  public  land  laws  generally. 
Controversies  between  mineral  and  agricultural  or  townsite  claimants, 
as  to  any  of  the  lands  over  which  the  mining  laws  were  extended  by 
said  provision,  are  to  be  determined  ui)on  the  same  principles  which 
apply  to  like  controversies  with  respect  to  the  public  lands  situated 
elsew^here. 

Applications  for  patent  to  mining  claims  should  not  bo  received  by 
local  officers  for  anv  of  the  lands  referred  to,  which  mav,  at  the  time, 
be  embraced  in  an  Indian  allotment,  or  in  any  existing  entry  under 
the  homestead  or  townsite  laws;  and  no  protest  by  a  mineral  claimant, 
the  object  of  which  is  to  have  the  land  claimed  determined  to  l)e  sub- 
ject to  entry  under  the  mining  laws,  should  be  accepted,  as  against 
an}^  Indian  allotment,  or  as  against  any  entry  under  the  homestead  or 
townsite  laws  where  the  entr^^nan  has  complied  with  all  of  the  term.s 
and  conditions  necessary  to  entitle  him  to  a  patent,  unless  the  protest 
be  accompanied  by  an  allegation  or  averment,  properh'  verified  and 
corroborated,  to  the  effect  that  the  land  was  known  to  contain  valuable 
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mineral  deposits  at  the  time  when  the  Indian  allotment  wa8  approved, 
or,  as  the  case  may  be,  when  the  terms  and' conditions  necessary  to 
obtain  title  under  the  homestead  or  townsite  laws  were  complied  with. 
Lands  not  known  to  contain  valuable  mineral  deposits  at  the  time 
when,  in  the  absence  of  such  knowledge,  the  rights  of  the  allottee,  or 
of  the  homestead  or  townsite  entryman,  become  fixed  and  vested,  are 
not  thereafter  subject  to  exploration,  location,  or  entry  by  other 
parties  under  the  mining  laws.  Rights  once  vested  in  an  allottee  or 
in  an  entryman  under  the  homestead  or  townsite  laws,  or  in  a  town  lot 
purchaser,  can  not  be  affected  by  the  subsequent  exploration  or  location 
of  the  lands  for  minerals. 

No  mining  location  of  land  within  the  county -seat  townsites  of 
Lawton,  Anadarko,  or  Hobart,  made  after  the  special  reservation  of 
those  townsites  on  June  24, 1901,  under  the  act  of  March  3, 1901  (31  Stat, 
1093),  is  of  an}"  validity  or  effect  whatever.  Where  the  lands  in  these 
three  townsites  were  so  reserved  they  became  appropriated  and  set 
apart  for  a  specific  pui^pose  under  the  law,  and  were  thenceforth  with- 
drawn from  the  operation  of  the  mining  and  other  public  land  laws. 

In  the  matter  of  the  surveying  of  mining  claims  with  the  view  to 
obtaining  patents  therefor,  the  mining  laws  provide  (Sec.  2325,  R.  S.) 
that  such  surveys,  excepting  as  to  placer  claims  located  upon  surveyed 
lands,  and  which  conform  to  legal  subdivisions,  where  no  further  sur- 
vey or  plat  is  required  (Sec.  2321,  R.  S.),  shall  be  made  by  or  under 
the  direction  of  the  United  States  surveyor-general.  It  is  further 
provided  that  at  the  time  of  filing  application  for  patent  to  a  mining 
claim,  or  at  any  time  thereafter,  within  the  sixty  da\\s'  period  of  publi- 
cation, the  claimant  shall  file  with  the  register  a  certificate  of  the  United 
States  surveyor-general  that  five  hundred  dollars'  worth  of  labor  has 
been  expended  or  improvements  made  upon  the  claim  by  himself  or 
grantors,  and  that  the  plat  is  correct,  with  such  further  description  as 
may  be  necessary  to  identify  the  claim  and  furnish  an  accurate  descrip- 
tion to  be  incorporated  in  the  patent,  and  (Sec.  2334,  R.  S.)  that  the 
surveyor-general  of  the  United  States  shall  appoint,  in  each  mining 
district  containing  mineral  lands,  as  many  competent  surveyors  as  shall 
apply  for  appointment,  to  survey  mining  claims. 

The  Congress  has  made  no  provision  for  a  United  States  surveyor- 
general  for  the  Territor}'  of  Oklahoma.  Nor  is  there  any  provision  in 
the  statute  extending  the  mining  laws  over  the  aforesaid  ceded  lands,  or 
in  any  other,  which  specially  directs  or  authorizes  the  duties  required 
to  be  performed  by  the  United  States  surveyor-general  in  the  adminis- 
tration of  the  mining  laws  generally,  as  aforesaid,  to  be  performed  in 
said  Territory  by  any  other  officer.  The  question  arises,  therefore,  as 
to  how  said  laws  are  to  be  executed  with  respect  to  the  lands  in  said 
Territory  over  which  they  were  extended  by  said  act  of  June  6,  1900. 

In  the  absence  of  special  legislation  giving  full  and  complete  direc- 
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tions  in  the  preniiseH,  resort  must  te  had  to  the  general  laws  confer- 
ring upon  the  land  department  jurisdiction  and  power  in  matten* 
relating  to  the  surveying  and  sale  of  the  public  lands. 
Sections  453  and  2478  of  the  Revised  Statutes  provide  as  follows: 

Sec.  453.  The  Conitniseioner  of  the  General  I^nd  Office  shall  perform,  tinder  the 
direction  of  the  Secretary  of  the  Interior,  all  executive  duties  appertaining  to  the 
surveying  and  sale  of  the  public  lands  of  the  United  States,  or  in  anywise  respecting 
such  public  lands,  and,  also,  such  as  relate  to  private  claims  of  land,  and  the  i^uing 
of  paten t«)  for  all  agents  [grants]  of  land  under  the  authority  of  the  government 

Sec.  2478.  The  Commissioner  of  the  (xeneral  Land  Office,  under  the  direction  of 
the  Secretary  of  the  Interior,  is  authorized  to  enforce  and  carry  into  execution,  by 
ai>propriate  regulations,  every  part  of  the  provinions  of  this  title  not  otherwise  spe- 
cially provide<l  for. 

Referring  to  these  sections,  the  supreme  court,  in  the  I'ase  of  Knight 
r.  United  States  Land  Association  (142  U.  S.,  161,  177),  said: 

The  phrase,  "under  the  direction  of  the  Secretary  of  the  Interior,"  as  used  in 
these  sections  of  the  statutes,  is  not  meaningless,  but  was  intended  as  an  expression 
in  general  terms  of  the  power  of  the  Secretary  to  supervise  and  control  the  extensive 
operations  of  the  land  department  of  which  he  is  the  head.  It  ftieans  that,  in  the 
important  matters  relating  to  the  sale  and  disposition  of  the  public  domain,  the  sur- 
veying of  private  land  claims  and  the  issuing  of  patents  thereon,  and  the  administra- 
tion of  the  trusts  devolving  upon  the  government,  by  reason  of  the  laws  of  Congreas 
or  under  treaty  stipulations,  respecting  the  public  domain,  the  Secretary  of  the 
Interior  is  the  supervising  agtmt  of  the  government  to  do  justice  to  all  claimants  and 
preserve  the  rights  of  the  people  of  the  United  States. 

In  Bishop  of  Xesqually  r.  (libbon  (158  U.  S.,  155,  1H7)  the  court, 
speaking  on  the  same  subject,  after  referring  to  and  quoting  from  the 
opinion  in  the  former  case  of  Knight  /'.  United  States  Land  Associa- 
tion, further  said: 

It  may  be  laid  down  as  a  general  rule  that,  in  the  absence  of  some  sj)ecitic  pro- 
vision to  the  contrary  in  respect  to  any  particular  grant  of  public  land,  its  adminis- 
tration falls  wholly  and  absolutely  within  the  jurisdiction  of  the  Commissioner  of  the 
(teneral  Land  Office,  under  the  flUj>ervision  of  the  Secretary  of  the  Interior.  It  h 
not  necessary  that  with  each  grant  there  shall  go  a  direction  that  its  administration 
shall  be  under  the  authority  of  the  land  department.  It  falls  there  unless  there  is 
express  direction  to  the  contrary. 

The  mining  laws  of  the  United  States,  excepting  certain  amend- 
ments and  special  statutes,  not  material  to  be  here  mentioned,  consti- 
tute a  part  of  the  provisions  of  the  title  of  the  Revised  Statutes 
(Title  32)  referred  to  in  said  section  2478,  and  are  therefore  subject  to 
and  fall  within  the  authority  conferred  by  said  section. 

In  view  of  these  general  statutory  provisions,  and  of  the  decisions 
of  the  supreme  court  respecting  the  same,  in  the  cases  referred  to,  it 
is  clearly  the  duty  of  the  Commissioner  of  the  Geneml  Jjand  Office, 
in  administering  the  mining  laws  as  extended  over  the  aforesaid  ceded 
lands  by  the  act  of  June  0,  11)00,  to  perfonn,  under  the  direction  of 
the  Secretary  of  the  Interior,  all  executive  duties  appertaining  to  the 
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surveying  of  mining  claiiuH  located  upon  said  lands,  with  the  view  to 
obtaining  patents  for  such  claims^  and  all  similar  duties  in  any  manner 
respecting  the  conduct  of  proceedings  to  obtain  such  patents;  and  also, 
under  like  direction,  to  enforce  and  carry  into  execution  anj^  and 
every  part  of  the  provisions  of  the  mining  laws  with  respect  to  said 
ceded  lands,  not  otherwise  specially  provided  for  in  the  act  extending 
said  laws  over  said  lands. 

You  are  accordingly  directed  to  appoint  in  each  of  the  land  dis- 
tricts containing  mineral  lands,  wherein  said  ceded  lands  are  situated, 
as  manj^  competent  surveyors  as  shall  apply  for  appointment  to  sur- 
vey mining  claims;  and  you  will  perform  all  the  duties  appeitaining  to 
the  surve3'ing  of  mining  claims  located  upon  said  lands  for  the  puipose 
of  obtaining  patents  from  the  government,  and  with  respect  to  the 
patent  proceedings,  which  would  be  perfoiined  by  the  United  States 
surveyor-general  if  there  were  such  an  officer  for  the  Territory  of 
Oklahoma. 

For  their  guidance  in  the  premises,  you  will  furnish  to  the  registers 
and  receivers  of  the  land  oflSces  having  jurisdiction  of  applications  to 
enter  said  ceded  lands,  copies  of  this  decision.  You  will  also  supply 
said  officers  with  all  necessary  blanks,  with  the  usual  printed  instruc- 
tions relating  to  the  subject  of  applications  for  patent  to  mining 
claims,  and  with  such  special  instructions,  in  accordan<'e  with  the 
views  herein  expressed,  as  may  be  deemed  proper  to  secure  the 
effective  administration  of  the  mineral  provisions  of  said  act  of  June 
6,  1900. 

The  proposed  letter  of  instructions  submitted  by  your  office  is 
herewith  returned,  without  approval. 

The  applications  of  A.  eT.  Meers,  O.  E.  Noble,  and  G.  W.  Vickers, 
surveyors,  for  appointment  to  survey  mining  claims  upon  said  lands, 
transmitted  by  your  letters  of  September  30,  October  8,  and  October 
5,  1901,  respectively,  are  returned  for  your  consideration  and  action 
under  the  directions  herein  given. 


hombsteai>-commutation-ilesidence. 

Fry  v.  Kuper. 

In  the  commutation  of  homestead  entries  constructive  residence  from  the  date  of  the 
entry  will  be  recognized  where  settlement  is  made  and  residence  established 
within  six  months  thereafter. 

Seci^etary  Hitchcock  to  the  Coimnisslonei'  of  the  General  Land  Office^ 
(W.  V.  D.)  Decemler  6,  1901.  (J.  R.  W.) 

Christian  C.  Kuper  appealed  from  your  office  decision  of  August  5, 
1901,  holding  his  commutation  proof  to  be  prematurely  made  on  his 
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homestead  entry  for  the  NW.  i  of  Sec.  27,  T.  103  N.,  R.  48  W., 
Mitchell,  South  Dakota. 

December  2,  1896,  Kuper  made  homestead  entry.  From  Januaiy 
7,  1897,  to  December  2, 1898,  the  entry  was  suspended.  Content  pro- 
ceedings were  then  instituted  by  Isaac  N.  Fry,  which  were  dismissed 
by  departmental  decision  of  November  19,  1900  (unreported).  Octo- 
ber 7,  1899,  Kuper  submitted  commutation  proof,  which  was  held  by 
the  local  office  under  rule  53  of  practice  until  close  of  the  contest.  It 
appears  from  the  commutation  proof  that  Kuper  claimed  residence  on 
the  land  only  from  December  19,  1898,  to  the  time  of  final  proof,  a 
period  of  nine  months  and  eighteen  days.     Your  office  decision  held: 

Commutation  proof  is  premature  when  made  less  than  fourteen  months  after 
actual  residence  on  the  land  was  commenced.  See  act  of  June  3,  1896  (29  Stat, 
197)  ...  .  The  en  try  man,  it  api)ear8,  was  misled  by  the  local  officers,  but  neither 
their  ignorance  of  the  law  nor  the  charge  of  duress  can  cure  this  defect  ....  In 
view  of  the  facts  above  recited,  he  will  be  allowed  thirty  days  from  receipt  of  notice 
to  return  to  the  land  and  complete  a  residence  (which  added  to  his  former  residence) 
will  amount  to  fourteen  months,  after  which  he  may  submit  supplemental  final  proof, 
and  the  same  will  be  duly  considered  by  this  office. 

Kuper  appealed,  and  cites  this  ruling  as  error.  The  argument  is 
that  a  homestead  entrymau  may  commute  his  entry  "after  six  months 
constructive  residence  and  eight  months  actual  residence."  Citation 
is  made  to  circular  of  July  9,  1896  (26  L.  D.,  544),  wherein  it  is  said, 
respecting  the  act  of  June  3,  1896  (29  Stat.,  197),  that: 

The  second  section  of  the  act  modifies  the  provisions  of  section  2301,  ReAdsed 
Statutes,  as  amended  by  the  act  of  March  3,  1891,  mpra,  so  as  to  permit  the  commu- 
tation of  homestead  entries  upon  a  showing  of  fourteen  months*  compliance  with  the 
homeatemi  law  after  the  date  of  settlementy  instead  of  after  the  date  of  entry,  as  for- 
merly required.  Ck)nstructive  residence  from  the  date  of  entry  will  be  recognized 
where  settlement  is  made  and  residence  established  within  six  months  thereafter. 

Section  2  of  the  act  of  June  3, 1896  (29  Stat.,  197),  provides:  ''That 
all  commutations  of  homestead  entries  shall  be  allowed  after  the  expi- 
ration of  fourteen  months  from  date  of  settlement." 

Nothing  in  the  act  indicates,  or  justifies,  a  different  interpretation 
of  it,  where  one  commutes  an  entry  after  fourteen  months'  compliance, 
from  that  given  where  one  consummates  an  entry  in  due  course  after 
five  years'  compliance.  The  Department  in  construing  the  act  in 
question  in  the  circular  of  July  9, 1896,  supra^  gave  it  the  construction 
that  the  fourteen  months'  compliance  of  one  commuting  an  entry  may 
be  of  like  character  as  of  one  consummating  an  entry,  saying  that: 

Constructive  residence  from  the  date  of  the  entry  will  )je  recognized  where  settle- 
ment is  made  and  residence  established  within  six  months  thereafter. 

No  decision  of  the  Department  is  found  holding  othei'wise.  It 
therefore  is  held  that  a  commuting  entryman  is,  equally  with  othei"s, 
entitled  to  credit  for  constructive  residence  during  the  first  six  months 
of  his  entrv. 
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Is  the  entryman  within  the  rule  so  announced? 

January  7,  1897,  being  not  yet  advised  of  Kuper's  entry,  3'our  office 
directed  the  local  office  to  withhold  said  tract  from  disposition  until 
further  advised,  which  the  local  office  received  January  15,  and  the 
same  day  reported  to  your  office  Kuper's  entry.  February  1,  1897, 
William  H.  Fiy  filed  an  application  for  reinstatement  of  his  previous 
timber  culture  entry,  on  the  ground  that  its  cancellation  was  prema- 
ture, which  was,  March  27,  1897,  granted  by  your  office,  and  Kuper 
was  required',  within  sixty  days,  to  show  cause  why  his  entry  should 
not  be  canceled.  This  rule  was  served  April  2,  1897,  and  Kuper 
appealed.  October  18,  1898  (27  L.  D.,  547),  your  office  decision  was 
reversed,  Fry's  application  denied,  and  Kuper's  entry  held  intact. 
December  2, 1898,  Fry  began  contest  against  Kuper's  entry  on  ground 
of  abandonment.  The  contest  was  dismissed  on  Kuper's  appeal  to  the 
Department,  by  its  decision  of  November  19,  1900  (unreported),  upon 
the  ground  that  it  was  prematurely  brought,  it  being  held  by  said 
decision  that  Kuper's — 

entry  was  suspended  during  the  period  from  January  7,  1897,  until  the  decision  of 
the  Department,  October  18, 1898,  denying  Frj'^s  motion  for  reinntatement  and  hold- 
ing Kuper's  entry  intact. 

It  was  adjudicated  that  Kuper,  although  he  did  not  establish  actual 
residence  on  the  tract  until  December  19, 1898,  occupied  the  status  of  a 
resident  on  the  land  Januarv  7, 1897,  when  the  entry  was  suspended, 
and  by  reavson  of  the  suspension  was  excused  from  actual  residence 
until  October  18,  1898,  so  that,  excluding  the  time  of  such  suspension, 
he  established  actual  residence  within  six  months  from  the  date  of  his 
entry,  and  that  he  was  never  in  default,  but  in  view  of  the  law  was 
continuously  resident  of  the  land.  His  expensive  and  persistent  asser- 
tion of  right,  in  face  of  a  contest,  sufficiently  attests  his  good  faith  in 
seeking  the  land  for  a  home.  He  is  therefore  entitled  to  the  benefit 
of  the  six  months'  constructive  residence. 

The  heirs  of  Fry,  the  deceased  contestant,  also  appealed  from  your 
office  decision,  assigning  as  error  therein  that  hearing  is  thereby 
denied  uix)n  their  contest  tiled  Januar\"  22,  1901,  alleging  abandon- 
ment by  Kuper  subsequent  to  October  7, 1899.  Residence  subsequent 
to  final  proof,  found  to  be  satisfactory  and  sufficient,  is  not  required. 

Your  office  decision  rejectin<r  Kuper's  final  proof  is  reversed. 


RAIL.ROAD  GR^VNT— AD.TUSTMENT— ACT  OF  .TFLY  1,  1808. 

Brown  r.  Northern  Pacific  Ry.  Co. 

The  act  of  July  1,  1898,  is  limited  to  conflicting  claims  upon  odd-numbered  sections 
in  either  the  granteil  or  indemnity  limits  of  the  Northern  Pacific  land  grant; 
hence  conflicting  claims  to  lands  in  an  even-numbered  section  are  not  subject  to 
adjustment  under  said  act. 
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Secretary  Hitchcock  to  the  Cotamirnhne^^  of  tloe  General  Land  Office^ 
(W.  V.  D.)  Decemher  6,  1901,  (F.  W.  €.) 

Your  office  letter  of  July  15,  last,  presents  the  facts  with  regard  to 
the  conflicting  claims  of  Benjamin  F.  Brown  and  the  Northern  Pacific 
Railway  Company  to  the  NE.  i  of  Sec.  22,  T.  9  N.,  R.  10  W.,  Helena 
land  district,  Montana,  with  request  for  instructions  as  to  whether 
said  claims  are  subject  to  adjustment  under  the  provisions  of  the  act 
of  July  1,  1898  (30  Stat,  597,  620). 

From  tiie  statements  contained  in  your  said  office  letter  it  appears 
that  this  tract  was  selected  by  the  Northern  Pacific  Railroad  Company 
on  November  14,  1882,  under  the  provisions  of  the  act  of  June  22, 
1874  (18  Stat,  194),  in  lieu  of  the  E.  i  of  SE.  i.  Sec.  19,  T.  13  N., 
R.  11  W.,  and  the  S.  i  of  SW.  \  of  Sec.  29,  T.  11  N.,  R.  3  W.,  State 
of  Montana. 

On  October  20,  1897,  Brown  tendered  a  homestead  application  for 
said  NE.  i  of  Sec.  22,  which  was  rejected  by  the  local  officers  for  con- 
flict with  the  pending  selection  by  the  Northern  Pacific  Railroad 
Company,  from  which  action  he  duly  appealed,  and  on  June  6,  1899, 
he  filed  his  election  to  retain  said  tract  under  the  provisions  of  the  act 
of  July  1,  1898,  SHjyra^  alleging  that  he  settled  upon  the  tract  in 
November,  1893,  and  that  he  has  made  improvements  thereon  to  the 
value  of  about  $600. 

The  act  of  July  1,  1898,  is  limited  to  conflicting  claims  upon  odd- 
numbered  siections  in  either  the  gmnted  or  indemnity  limits  of  the 
Northern  Pacific  land-gi-ant,  and  in  the  opinion  of  this  Department 
the  case,  as  submitted  by  your  office  letter,  is  not  subject  to  adjust- 
ment under  said  act  and  you  are,  therefore,  directed  to  adjudicate  said 
case  without  regard  thereto. 


oklahoma  laxd-homksti5ai>-excess  area— act  of  may  17,  1900. 

Robert  F.  Boyce. 

The  act  of  May  17,  1900,  known  as  the  free  homestead  act,  operated  to  abrogate  the 
general  rule  recognized  in  departmental  j)ractice,  that  requires  payment  to  be 
made  for  the  excess  area  embraced  in  homestead  entries  containing  more  than, 
one  hundred  and  sixty  acres,  in  so  far  as  such  rule,  prior  to  the  passage  of  said 
act,  affected  the  entry  of  lands  designated  therein. 

Secretary  Hitchcock  to  the  Comnustiloner  of  the  General  Land  Office,^ 
(W.  V.  D.)  December  7,  1901,  (J.  H.  F.) 

This  case  is  before  the  Department  on  appeal  by  Robert  F.  Boyce 
from  your  office  decision  of  June  5,  1901,  requiring  him  to  make  pay- 
ment of  one  dollar  per  acre  for  15.76  acres  of  land,  being  the  area  in 
excess  of  160  acres,  embraced  in  his  homestead  entry,  No.  2105,  made 
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October  24,  1893,  for  the  NE.  i  Sec.  6,  T.  24  N.,  R.  12  W.,  I.  M.,  in 
the  Alva,  Oklahoma,  land  district,  on  which  entry  final  proof  was  made 
and  final  certificate  issued  August  23,  1900. 

The  payment  mentioned  appears  to  have  been  required  by  your  office 
in  pui'suance  of  a  general  rule  which  has  obtained  in  the  established 
practice  of  the  land  department  whereby  an  entryman,  whose  entry 
embraces  more  than  160  acres  of  land,  is  required  to  pay  the  govern- 
ment price  per  acre  for  the  excess  area  included  therein  although  the 
land  covered  by  such  entry  ma}^  constitute  only  a  technical  quarter- 
section. 

Boyce's  appeal  is  based  upon  the  contention  that  he  should  not  l)e 
required  to  make  payment  for  the  excess  acreage  embraced  in  his 
entry  for  the  reason  that  the  express  provisions  contained  in  the  act 
of  Ma}'  17,  I9i)0  (31  Stat.,  179),  known  as  the  free  homestead  act, 
operated  to  relieve  him  from  any  payment  for  such  excess  which  might 
otherwise  have  been  exacted. 

The  land  involved  is  a  part  of  what  was  formerly  known  as  the 
Cherokee  Outlet  and  was  opened  to  settlement  and  entry  under  the 
provisions  of  the  act  of  March  3, 1893  (27  Stat.,  612,  642).  By  section 
10  of  that  act  it  was  provided  that — 

each  settler  on  the  lands,  so  to  be  opened  to  settlement  as  aforesaid,  shall,  before 
receiving  a  patent  for  his  homestead,  pay  to  the  United  States  for  the  lands  so  taken 
by  him,  in  addition  to  the  fees  provided  by  law,  the  sum  of  two  dollars  and  fifty 
cents  per  acre  for  any  land  east  of  ninety-seven  and  one  half  degrees  west  longitude, 
the  sum  of  one  dollar  and  a  half  per  acre  for  any  land  between  ninety-seven  and  one 
half  degrees  west  longitude  and  ninety-eight  and  one  half  degrees  west  longitude, 
and  the  sum  of  one  dollar  per  acre  for  any  land  west  of  ninety-eiij;ht  and  one  half 
degrees  west  longitude  and  shall  also  pay  interest  upon  the  amount  so  to  be  paid  for 
said  land  from  the  date  of  entry  to  the  date  of  final  payment  therefor  at  the  rate  of 
four  per  centum  per  annum. 

The  tract  in  controversy  is  situated  west  of  ninety-eight  and  one 
half  degrees  west  longitude  and  is,  therefore,  of  the  class  of  lands  the 
price  of  which  was  fixed  at  one  dollar  per  acre. 

Bj^  the  act  of  May  17,  1900,  suj/ra^  however,  it  is  provided — 

That  all  settlers  under  the  homestead  laws  of  the  United  States,  upon  the  agricul- 
tural public  lands,  which  have  already  l)een  opened  to  settlement,  accjuired  prior  to 
the  passage  of  this  act  by  treaty  or  agreement  from  the  various  Indian  tribes,  who 
have  resided  or  shall  hereafter  reside  upon  the  tract  entered  in  good  faith  for  the 
period  re<|uired  by  existing  law,  shall  be  entitled  to  a  patent  for  the  land  no  entered 
upon  the  payment  to  the  local  land  officers  of  the  usual  and  customary  fei»s,  and  no 
other  or  further  charge  of  any  kind  whatsoever  shall  be  recjuired  from  such  settler 
to  entitle  him  to  a  patent  for  the  land  covered  by  his  entry. 

This  latter  act  contains  a  further  provision  whereby  the  payment  of 
all  sums  of  money  thereby  released  and  which,  if  not  released,  would 
belong  to  any  Indian  tribe,  is  assumed  by  the  United  States,  and,  it  is 
also  therein  provided  "that  all  acts  or  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  are  here))y  repealed." 
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It  will  be  noted  that  the  act  of  March  3,  1893,  in  addition  to  the 
requirement  of  residence,  also  exacted  payment  by  the  homestead 
entryman  of  the  price  per  acre  therein  specified  ''for  the  lands  so 
taken  by  him,"  irrespective  of  the  acreage  of  the  tmct  entered,  such 
payment  l)eing  exacted  for  all  the  land  covered  by  his  entry  regaixiless 
of  whether  the  area  embraced  therein  was  more  or  less  than  160  acres. 
Prior  to  the  passage  of  the  act  of  May  17, 1900,  therefore,  the  require- 
ment to  make  payment  for  land,  in  excess  of  160  acres,  embraced  in 
homestead  entries,  made  upon  the  Cherokee  Outlet,  rested  not  alone 
upon  the  established  rule,  hereinbefore  referred  to,  which  has  obtained 
in  the  matter  of  excess  payments  generally,  but  also  upon  the  express 
statutory  provision  contained  in  the  act  of  1893,  aupra. 

The  decision  from  which  the  appeal  herein  was  taken  proceeds  upon 
the  theory  that,  while  the  act  of  1900,  s^upra.,  repealed  the  provisions 
contained  in  section  10  of  the  act  of  1893,  sujyra^  in  so  far  as  the  same 
exacted  payment  by  the  entryman  for  the  land  so  entered  by  him,  it 
did  not  operate  to  change  the  force  and  effect  of  the  established  rule 
which  has  obtained  requiring  payment  to  be  made  for  the  excess  acre- 
age contained  in  all  entries  embi'acing  more  than  160  acres  of  land.  In 
this  decision  the  Department  is  unable  to  concur. 

By  the  express  terms  of  the  act  of  May  17,  1900,  every  homestead 
settler  upon  the  lands  therein  designated,  who  had  resided  or  who 
should  thereafter  reside  upon  the  tract  entered  for  the  period  required 
by  existing  law,  was  to  be  entitled  to  a  patent  ''for  the  land  so  entered 
upon  payment  to  the  local  officers  of  the  ''  usual  and  customary  fees. 
The  land  involved  herein  is  of  the  class  designated  in  that  act  and  Boyce 
perfected  final  entry  thereof  after  making  proof  of  residence  thereon 
for  the  full  i)criod  of  live  years  and  has  paid  to  the  local  officers  the 
usual  and  custoinary  fees.  He  has,  therefore,  apparently  complied 
with  all  the  express  recjuirements  prescribed  by  the  act  in  question  to 
entitle  him  to  a  patent  for  the  land  entered,  and  those  express  pro- 
visions, if  standing  alone,  would  appear  to  furnish  sufficient  evidence 
of  an  intention  on  the  part  of  Congress  to  relieve  entrymen,  coming 
within  the  purview  thereof,  from  making  pa^'ment  for  any  part  of  the 
land  entered.  But  as  additional  evidence  that  such  was  the  legislative 
purpose,  it  will  be  noted  that  it  was  also  enacted  that  ''no  othei*  or 
further  charge  of  any  kind  whatsoever-'  should  be  required  from  the 
settler  to  entitle  him  to  a  patent  '''for  the  land  covrred  hy  his  cjitry^^'^ 
and  all  acts  and  parts  of  acts  inconsistent  with  the  provisions  so  enacted 
were  expressly  repealed.  This  language  is  not  of  doubtful  import. 
Aside  from  the  repealing  clause  referred  to.  it  clearly  discloses  that 
Congress  intended  to  therein'  exempt  homestead  settlers  on  the  lands 
designated,  who  perfected  title  thereto  by  residing  thereon  for  the  full 
period  required  by  existing  law,  from  making  any  payment  for  the 
tracts  covered  by  their  respective  entries  without  regard  to  the  area 
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of  the  land  embraced  therein,  and,  when  the  fort'e  and  effect  of  the 
repealing  clause  is  considered,  it  only  renders  more  certain  the  legisla- 
tive purpose  which  is  otherwise  sufficiently  manifest. 

The  general  rule,  estaMished  by  settled  practice,  requiring  payment 
to  be  made  for  excess  acreage  embraced  in  entries  made  under  the 
general  provisions  of  the  homestead  laws,  in  so  far  as  the  same  may 
have  affected  the  land  in  ([uestion  prior  to  the  passage  of  the  act  of 
11M)0,  snpni^  certainly  could  not  have  been  of  any  greater  force  and 
effect  than  the  s{)ecial  statutory  provision  relating  thereto  contained 
in  the  act  of  1SU8,  which  exacted  payment  not  only  for  the  excess 
acreage  but  for  all  the  land  entered,  and  Congress,  by  the  later  act, 
having  expressly  repealed  all  acts  and  parts  of  acts  inconsistent  there- 
with, it  is  unreasonable  to  conclude  that  it  intended  to  leave  in  force, 
as  to  the  lands  designated,  the  rule  mentioned,  which  is  not  only 
equalh"  inconsistent  with  the  express  provisions  of  the  later  act,  i)ut 
would,  if  given  effect,  put  in  operation,  to  the  extent  of  the  excess 
lands,  a  provision  similar  to  that  contained  in  the  act  of  1893,  ftffj/r(f, 
^vhich  was  expressly  repealed. 

The  Department  is,  therefore,  of  opinion  that  the  act  of  May  17, 
lOOO,  ifffjmu  operated  to  abrogate  the  rule  in  question  in  so  far  as  the 
same  affected  the  lands  designated  therein  and  that  Boyce  should  not 
be  required  to  make  payment  for  an}'  part  of  the  land  embraced  in  his 
entr3\     Your  office  decision  is,  accordingly,  reversed. 


homestead-soldiers'  ^vdditional-sections  «304,  ^305,  «30e,  k.  s. 

Leslie  M.  Hamilton. 

The  provisions  in  section  2305,  R.  S.,  with  respect  to  soldiers  **  discharges!  on 
account  of  wounds  received  or  disability  incurred  in  the  line  of  duty,"  were 
made  solely  with  respect  to  the  credit  that  should  be  allowed  a  soldier  for  his 
military  service  in  computing  the  period  of  his  residence  under  an  original 
entry,  and  in  no  way  can  be  invoked  as  bearing  upon  the  qualifications  of  an 
applicant  under  section  2306,  whose  status  in  that  respect  must  l)e  det<?rmined 
under  limitations  found  in  section  2304. 

Seeret(ff\i/  Ilitehcoch  to  the  OnuinixMlontr  of  the  General  Land  Ojfice^ 
(W.  V.  b.)  Deamher  7,  1901.  (C.  jl  G.) 

Leslie  M.  Hamilton,  assignee  of  the  claimed  soldiers^  additional 
homest'Cad  right  of  James  V.  lladley,  appeals  from  your  office  deci- 
sion of  August  26,  1901,  rejecting  his  application  to  enter,  under  sec- 
tion 2306  of  the  Revised  Statutes,  the  SE.  \  SE.  i,  Sec.  12,  and  NE.  i 
NE.  i.  Sec.  13,  T.  16  N.,  R.  14  E.,  Lewiston,  Montana,  land  district.  " 

The  basis  of  vour  said  office  decision  is  that — as  shown  bv  the  rec- 
ords  of  the  War  Department — the  soldier  served  less  than  ninety  days 
during  the  civil  war,  and  was  not  discharged  for  disability  incurred 
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in  the  line  of  duty,  "  even  if  in  that  case  he  would  be  entitled  to  the 
additional  right." 

Section  2306  of  the  Revised  Statutes  is  expressly-  limited  to  the 
particular  class  mentioned  in  section  2304,  namely,  those  who  have 
served  in  the  Array,  Navy,  or  Marine  Corps  of  the  United  States  dur- 
ing the  war  of  the  rebellion,  for  ninety  days.  The  provisions  in  sec- 
tion 2305  of  the  Revised  Statutes  with  respect  to  soldiers  '•  discharged 
on  account  of  wounds  received  or  disabilitv  incurred  in  the  line  of 
duty "  were  made  solely  with  respect  to  the  credit  that  should  be 
allowed  a  soldier  for  his  military  service  in  computing  the  period  of 
his  residence  under  an  original  entry,  and  in  no  way  can  lie  invoked 
as  bearing  upon  the  qualifications  of  an  applicant  under  section  2306, 
whose  status  in  that  respect  nuist  be  determined  under  limitations 
found  in  section  2304. 

With  this  modification  vour  said  office  decision  is  affirmed. 


HOMESTEAD-QUALIFICATIOX— OWNERSHIP  OF  LAND. 

BiCKFORD  r.  McCloskey. 

One  owning  one  hundre<i  and  sixty  acres  of  land  in  his  own  rij^ht,  and  also  holding 
the  title  to  other  land,  in  trust  for  another,  without  any  beneficial  interest  in 
himself,  is  not  for  that  reason  (iis(|ualifie<l  to  make  entry  under  the  general  pro- 
visions of  the  homestead  law. 

Stn^etary  Ilitc/tcock  to  the  CommiHmmin'  of  the  General  Land  Office^ 
(W.  C.  P.)  Decemher  9,  1901.  (J.  R.  W.) 

William  H.  McCloskey  appealed  from  your  office  decision  of  July 
9,  1901,  holding  for  cancellation  his  homestead  entrv  for  lots  2  and  3, 
SW.  i  NE.  i  and  SE.  \  NW.  i.  Sec.  3,  T.  117  N.,  R.  65  W.,  5th  P.  M., 
Huron,  South  Dakota. 

September  16,  1899,  McCloskey  made  homestead  entry  for  the  land. 
March  15,  1900,  Harr}^  Bickford  tiled  a  contest  affidavit,  alleging  that 
McCloskey  was  owner  of  more  than  one  hundred  and  sixtv  acres  of 
land  when  he  made  the  entry.  Notice  issued  March'  15,  was  served 
June  4,  for  hearing  at  the  local  office  July  10,  1900,  when  both  parties 
appeared  and  fully  participated  in  the  hearing. 

The  entryman  admitted  that  at  the  time  of  his  entry  he  held  legal 
title  to  two  hundred  and  forty  acres  of  land,  but  set  up  the  affirmative 
defense  that  eighty  acres  of  the  land  so  held  were  held  in  trust  for  his 
brother,  Peter.     Tpon  the  fact  the  finding  of  tlie  local  office  was  that: 

In  April,  1897,  after  liis  father's  death,  he  entered  into  an  atjreenient  with  hiH 
brother  Peter,  the  nihior,  to  the  effect  that  if  he,  Peter,  **  would  do  what  was  right 
until  he  was  twenty-one  years  of  age,  he  would  give  him  that  piece  of  land  free  from 
all  incundirances."  Peter  is  said,  and  himself  admits,  having  agreed  to  such  arrange- 
ment.    It  ap|)ea]>'  that  in  pursuance  of  the  agreement,  \yilliam  H.  McCloskey,  this 


DECISIONS    RELATING   TO   THE    PUBLIC    LANDS.  167 

defendant,  entered  into  negotiation  with  one  Watkins,  in  May,  1899,  for  the  pur- 
chase of  ''that  piece  of  land''  for  the  minor  brother.  That  after  stating  the  case  to 
Watkins,  McCloskey  being  unable  to  pay  the  entire  purchase  price  for  the  land,  the 
former  declined  to  entertain  the  proposition  that  he  deed  the  land  to  said  minor  and 
from  him  accept  a  mortgage  for  the  remaining  and  unpaid  part  of  the  purchase  price, 
because  it  is  said  he  could  not  protect  himself  as  against  the  minor,  and,  therefore, 
suggested  that  William  H.  McCloskey  himself  purchase  the  land  and  take  title  in  his 
own  name.  It  appears  that  upon  that  suggestion  the  deal  was  closed  with  William  H. 
McCloskey,  as  the  purchaser  of  the  land  in  fee  simple,  and  at  the  same  time  remain- 
ing tenant  in  mortgage  to  said  AVatkins  ....  April  10,  1900,  evidenced  by  the 
instrument  itself  and  marked  for  purposes  of  identification  Exhibit  A,  William  H. 
McCloskey,  by  warranty  deed,  in  consideration  [recited]  of  the  sum  of  Four  Hun- 
dred Dollars  to  him  in  hand  paid  by  the  party  of  the  second  part  (Peter  McCloskey), 
conveyed  to  him  and  to  his  heirs  and  assigns  forever  the  S.  J  of  the  SE.  J  of  8ec.  26, 
Tp.  118  N.,  R.  65  W.,  5th  P.  M. 

These  facts  are  found,  and  examination  of  the  evidence  shows  that 
they  are  fully  substantiated  by  all  of  the  parties  in  interest,  Watkins, 
who  sold  the  land  to  McCloskey,  William  H.  who  made  the  purchase, 
Peter  for  whom  he  purchased,  and  a  brother  Edward,  who  was  con- 
sulted and  as  friend  and  advisory  party  took  part  in  the  transaction. 
No  attempt  was  made  to  rebut  the  fact  that  the  land  was  avowedly 
purchased  for  the  minor;  that  conveyance  to  the  entryman  was  made 
merely  because  the  vendor  refused  to  accept  the  minor's  mortgage  for 
the  unpaid  purchase  money. 

Upon  William  fell  the  charge  of  the  family  aflfairs  at  his  father's 
death.     He  testified: 

My  mother  is  a  widow,  and  he  [Peter]  and  I  had  both  been  living  at  home,  and 
I  was  nmning  the  home  place  and  have  been  since  my  father's  death  three  years 
ago  last  April  [1897],  and  I  told  him  that  if  he  would  do  what  was  right  until  he 
was  twenty-one  years  of  age  that  1  would  give  him  that  piece  of  land  free  from  all 
incumbrances.  I  bought  it  of  one  Watkins,  in  pursuance  of  that  agreement,  and 
stated  the  case  to  him  and  he  said  it  w&^  as  good  a  thing  as  I  could  do. 

Pomeroy's  Equity  Jurisprudence,  section  1031,  thus  defines  ^'  Result- 
ing Trusts:" 

Resulting  trusts,  therefore,  are  those  which  arise  where  the  legal  estate  in  prop- 
erty is  disposed  of,  conveyed  or  transferred,  but  the  intent  appears  or  is  inferred 
from  the  terms  of  the  disposition,  or  from  the  accompanying  facts  and  circumstances, 
that  the  beneficial  interest  is  not  to  go  or  be  enjoyed  with  the  legal  title.  In  such 
case  a  trust  is  implied  or  results  in  favor  of  the  person  for  whom  the  equitable  inter- 
est is  assumed  to  have  been  intended  and  whom  equity  deems  to  be  the  real  owner. 
This  person  is  the  one  from  whom  the  consideration  actually  comes,  or  who  repre- 
sents, or  is  identified  with  the  consideration;  the  resulting  tnist  follows  or  goes  with 
the  real  consideration. 

Whether  William  "  was  running  the  home  place"  in  the  interest  of 
the  family,  or  on  his  own  account,  does  not  appear  in  the  evidence. 
In  the  one  case  he  would  stand  in  loco  parentis  to  his  minor  ])rother, 
and  a  purchase  in  his  name  would  be  supported  as  an  advancement. 
Perry  on  Trusts,  Sec.  144;  Harris  r.  Elliott,  45  W.  Va.,  245.     The 
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purchase  was  made  in  Peter's  name,  avowedW  for  him,  and  though 
the  paj-ment  was  made  of  William's  money,  it  was  paid  for  Peter,  and 
must  be  regarded  as  paid  by  him.  Had  William  first  handed  the 
money  to  Peter,  in  consideration  of  love  and  affection,  as  an  advance- 
ment, no  one  but  a  creditor  of  William  could  have  questioned  the 
transfer.  If  it  had  been  handed  over  as  payment  upon  two  years' 
labor  on  William's  farm,  no  doubt  could  arise.  That  William  merelv 
handed  it  himself  to  Watkins  in  a  purchase  for  Peter  did  not  make 
it  the  l(vs.<  Peter's  monev.  The  deed  was  made  to  William  merelv 
because  Watkins  erroneously  supposed  that,  because  Peter,  the  real 
grantee,  was  a  minor,  he  could  not  make  a  valid  purchase -money  mort- 
g-age  for  the  remainder  of  the  purchase  price.  Neither  the  manner  of 
payment,  nor  the  conveyance  to  William  because  of  a  mistake  about 
the  capjicity  of  a  minor  to  make  a  valid  purchase-money  mortgage, 
affected  the  real  intention  of  the  parties,  nor  can  affect  the  nature 
of  the  transaction.  These  circumstances  onlv  affect  the  nature  and 
degree  of  proof  recjuisite  to  show  that  the  real  transaction  was  not 
truly  evidenced  by  the  written  instruments.  The  proof  is  adequate, 
clear,  cogent,  persuasive,  and  convincing.  William,  as  the  result, 
held  the  legal  title  as  mere  dry  trustee  for  Peter,  with  no  beneficial 
interest  in  himself.  April  10,  1900,  before  any  notice  of  the  contest, 
and  without  any  consideration  of  value  in  fact  paid,  he  conveyed  to  the 
beneficiarv.  That  fact  is  material  onlv  as  a  corroborative  circumstance 
that  he  had  in  fact  no  interest  or  ownership  in  the  land,  and  that  such 
conveyance  was  not  in  the  nature  of  a  self-serving  declaration. 

It  remains  to  consider  whether  legal  title  held  only  in  the  capacity 
of  dry  trustee  is  within  the  inhibition  of  the  statute  and  disqualifies 
the  holder  from  making  a  homestead  entrv.  In  Gourley  r.  Countrv- 
man  (2?  L.  D.,  702,  and  28  L.  D.,  108),  it  was  held  that  complete 
equitable  title  to  land,  and  right  to  the  legal  title,  in  excess  of  the 
amount  limited  by  the  act  of  Ma}'  2,  1890  (26  Stat.,  91),  disqualified 
the  holder,  and  is  within  the  meaning  of  that  act  a  fee  simple.  In  Myers 
r.  Croft,  13  Wall.,  291,  297,  it  was  held  that  the  statute  invalidating 
conveyances  of  land  by  a  pre-emptor  before  issuance  of  patent  did 
not  inhibit  a  conveyance  after  final  proof,  when  the  law  had  been  com- 
plied with  and  the  entire  equitable  right  was  vested. 

The  object  of  the  law  in  question  was  to  prevent  the  obtaining  of 
public  land  in  excess  of  the  amount  limited  and  to  promote  the  policy 
of  distribution  of  the  public  lands  to  citizens  in  small  holdings.  The 
holding  of  title  to  land  in  which  the  pei-son  has  no  beneficial  or  real 
ownership  is  not  obnoxious  to  this  polic\\  and  can  not  be  held  to  be 
within  the  purpose  of  the  statute.  To  hold  that  it  is  not  is  the  neces- 
sarv  coroUarv  to  the  decision  in  Ciourlev  v.  Countryman,  supra. 
Logically,  if  the  ownership  of  the  entire  equitable  estate  without  the 
legiil  estate  is  within  the  statute,  obviously  the  ownership  of  the  dry 
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legal  estate  without  any  beneficial  interest  is  not.     The  statute  must 
be  equitably  construed  to  eflfectuate  the  legislative  intent 

Your  office  decision  is,  therefore,  reversed,  the  contest  is  dismissed, 
and  the  entry  will  stand  intact. 


HOMESTEAI>-RESlDEXCE-ACT  OF  .JVXE   16,  1898. 

Murray  r,  C  hapman. 

The  default  of  a  homej^tead  entryman  in  the  matter  of  estahlishing  repidence  ia  not 
cured,  under  the  act  of  June  Ifi,  1898,  by  hiH  enlistment  in  the  military  or  naval 
8ervi<:^  of  the  government  in  time  of  war. 

Stf^retanj  IHtcheorJ^  t(t  the  Conttii!f<stonrr  ({f  the  (j rubral  Lnad  ^^Jfi('f\ 
(W.  V.  b.)  Dectmhrr  12,  1901.  (C.  J.  (x.)   ' 

Moroni  Murray  appealed  from  your  office  decision  of  August  14, 
liHjl, dismissing  his  contest  against  Herl)ert  J.  Chapman's  homestead 
entry  for  the  S.  i  NE.  i,  SE.  i  NW.  i  and  NE.  iSE.  i,  Sec.  25,  T.  6 
N.,  R.  J^4  W,,  Glen  wood  Springs,  Colorado. 

August  6,  181)»),  Chapman  made  homestead  entr3\  August  1,  1900^ 
Murray  filed  contest  affidavit,  alleging  failure  to  establish  residence 
and  abandonment  since  date  of  the  entry,  not  due  to  employment  in 
the  army  or  nav}"  of  the  United  States.  September  24,  1900,  hearing 
was  had  at  the  local  office,  after  service  by  publication,  defendant 
making  default.  Evidence  adduced  by  contestant  showed  that  defend- 
ant never  resided  on,  cultivated,  or  improved  the  land,  which  default, 
to  the  best  knowledge  and  information  of  the  witnesses,  w-as  not  due 
to  military  or  naval  service.  The  local  office  found  for  the  contestant 
and  recommended  cancellation  of  the  entry.     No  appeal  was  taken. 

January  31, 1901,  pending  consideration  of  the  record  in  your  office, 
John  Chapman,  father  of  Herbert  J.  Chapman,  filed  affidavit  that  the 
entryman  was  then  serving  in  the  army  of  the  United  States  in  the 
Philippines.  Upon  inquiry  by  your  office,  the  War  Department 
reported  that: 

Herbert  J.  Chapman  was  enlistee!  on  the  3rd  day  of  July,  1899,  at  Denver,  Colo., 
and  was  assigned  to  Company  L,  4th  rej^iment  of  U.  S.  Infantry.  Muster  roll  for 
Nov.  and  Dec,  1900  (latest  on  file),  shows  him  "present  in  the  Philippines  a  pvt." 
No  record  of  discharge. 

Contestant  was  notified  by  direction  of  your  office  letter  of  April 
5,  1901,  of  this  report,  and  that  unless  he  applied  within  thirty  days 
for  a  further  hearing  the  contest  would  be  dismissed  for  the  reason 
thatr- 

Under  the  act  of  June  16,  1898  (30  Stat.,  473),  a  settler  who  enlists  in  the  U.  S. 
Army,  Navy,  or  Marine  Corps,  is  held  to  be  constructively  upon  his  homestead,  and 
therefore  a  contest  against  his  entry  while  in  such  service  cannot  be  entertained. 
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May  20, 1901,  the  local  oflBce  having  asked  instructions  upon  the  con- 
testant's application  for  a  further  hearing,  3'our  office  limited  the 
scope  of  the  hearing  to  evidence  that  the  entryman  was  not  serving 
in  the  United  States  army  in  the  Philippines  or  elsewhere.  The  con- 
testant protested  against  so  limiting  the  hearing,  alleging  that  he 
could  prove  that  the  entryman  abandoned  the  land  long  before  the 
Spanish  War:  that  John  Chapman,  November  10,  1898,  initiated  con- 
test against  the  entry,  charging  abandonment  ''during  the  past  year," 
which  was  allowed  to  lapse  because  John  Chapman  sold  improvements* 
he  had  put  on  the  land  to  contestant  and  put  him  in  possession. 

June  21,  1901,  your  office  dismissed  the  protest  and  adhered  to  the 
former  ruling  as  to  the  scope  of  the  inquiry.  July  29,  1901,  Murray 
filed  motion  for  a  final  decision,  admitting  inability  to  disprove  that 
.  the  entryman  was  then,  and  at  initiation  of  the  contest,  so  engaged  in 
the  military  service  of  the  United  States.  August  14,  1901,  your 
office  decision  dismissed  the  contest,  from  which  Murray  appealed  to 
the  Department. 

The  evidence  conclusivelv  shows  that  the  entrvman  never  established 
residence  on  the  land  and  was  in  default  nearlv  two  and  a  half  vears 
prior  to  his  enlistment.  The  sole  quCvStion  presented  is,  whether 
default  of  establishing  residence  is  cured  by  enlistment  in  the  military 
or  naval  service  of  the  government  in  time  of  war. 

By  reference  to  former  legislation  on  the  same  subject,  it  will  be 
seen  that  the  act  of  June  16,  1898  (30  Stat.  ,473),  is  in  large  part 
modeled  upon  sections  2308  and  2305  of  the  Revised  Statutes,  which 
are,  respectively,  a  codification  of  sections  4  and  1  of  the  act  of  June 
8,  1872  (17  Stat.,  333).     The  act  of  June,  1898,  provided: 

That  in  every  case  in  which  a  settler  on  the  public  land  of  the  United  States  under 
the  homestead  laws  enlistaor  is  actively  engaged  in  the  army,  navy,  or  marine  corps 
of  the  United  States  as  a  private  soldier,  officer,  seaman,  or  marine,  during  the  exist- 
ing war  with  Spain,  or  during  any  other  war  in  which  the  United  States  may  be 
engaged,  his  sermce^  therein  shall^  in  llie  administration  of  the  homestead  Ixiivs,  be  con- 
strued to  be  equivalent  to  all  intents  and  purposes  to  residence  and  cultivation  for  the  same 
length  of  time  upon  the  tract  entered  or  settled  upon;  ....  Provided,  That  no 
patent  shall  issue  to  any  homestead  settler  who  has  not  resided  upouy  improved  and  culti- 
vated his  homestead  for  a  period  of  at  least  one  year  after  he  shall  have  commenced  his 
imprifvements. 

It  will  be  seen  that  the  matter  first  above  italicized  is,  with  two 
ver})al  changes,  taken  from  section  2308  of  the  Revised  Statutes,  and 
the  concluding  portion  italicized  is  from  section  2305  of  the  Revised 
Statutes.  In  other  words,  the  act  in  question  is  a  re-enactment  of  the 
act  of  June  8,  1872,  with  changes  and  additions,  (1)  making  it  general, 
to  apply  to  the  then  existing  or  any  future  war,  and  (2)  to  impose  a 
rule  of  pleading  and  proof  calculated  to  assure  its  greater  efliciency. 
The  first  of  these  changes  was  necessary  because  the  act  of  1872  had 
been  construed  to  be  ephemeral,  applying  only  to  soldiers  in  the  army 
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of  the  Union  during  the  War  of  the  Rebellion.  Jeff  C.  Davis  (26  L. 
&  R.,  342);  W.  A.  Jones  (1  L.  D.,  98):  Owen  v,  Lutz  (14  L.  D.,  472); 
Opinion,  May  13,  1898  (26  L.  D.,  672).  It  will  be  seen  that  the  act 
followed  closel^y  upon  the  opinion,  mipr'a^  of  the  preceding  month,  and 
is  the  legislative  response  to  that  opinion. 

It  is  a  familiar  rule  for  statutory  construction  that  a  stjitute,  when 
re-enacted,  or  provision  of  statute  adopted  into  another,  is  to  receive 
the  same  construction  that  such  statute  or  provision  had  previously 
received.  This  rule  is  of  so  strong  force  that  where  the  legislature  of 
one  State  adopts  a  statute  from  another  State  previous  judicial  con- 
struction of  the  statute  is  deemed  to  be  thereby  adopted.  Obviously, 
where  the  legislature  re-enacts  its  own  fonner  act,  or  embodies  fonner 
provisions  in  a  new  act  on  the  same  general  su))ject,  it  does  so  in  view 
of  the  former  construction,  and  adopting  it,  unless  something  in  the 
new  act  indicates  a  different  intention.  In  the  light  of  this  rule,  and 
with  reference  to  its  history  and  origin,  a  construction  of  the  act  of 
June  16,  1898,  must  be  sought. 

In  Hall  V.  Wade  (6  L.  D.,  788),  in  construing  this  provision  in  the 
act  of  June  8,  1872,  at  page  791,  it  was  said; 

He  never  established  his  residence  on  the  land,  and  for  that  reason  his  enlistment 
and  service  in  the  United  States  anny,  as  claimeil,  even  if  proven,  could  not  avail 
him.  SerN-ice  in  the  army  of  the  United  States  cannot  be  construed  to  be  equivalent 
to  a  residence  on  land  claimed  under  the  homestead  law,  during  the  time  of  such 
service,  in  cases  where  no  residence  has  ever  been  established. 

The  case  of  Hall  v.  Wade,  mipriu  uiight  properly  have  been 
decided  on  other  grounds,  as  the  entryman's  militaiT  service  was 
subsequent  to  the  War  of  the  Rebellion.  In  Graham  v.  Hastings 
and  Dakota  Railway  Company  (1  L.  D.,  362,  366),  and  St.  Paul, 
Minneapolis  and  Manitoba  Railroad  Company  v.  Forseth  (3  L.  D., 
446,  448),  it  was  held  that  one  of  the  objects  of  the  act  was  to  cure 
defective  entries  which,  under  an  erroneous  construction  of  the  act  of 
March  21,  1864  (13  Stat,,  35;  Sec.  22i>3  R.  S.),  had  been  allowed 
without  residence.  In  Owen  v.  Lutz,  HKjyrd^  page  474,  it  was  held 
that  the  establishment  of  residence  is  essential. 

That  Congress  did  not  intend  to  cure  existing  defaults,  or  make 
enlistment  a  cure  for  pre-existing  default,  is  clear  from  changes  in 
the  wording  of  the  former  act  in  the  re-enactment.  The  act  of  June 
8,  1872,  provided  that:  *"'  Where  a  party  at  the  date  of  his  entry  of  a 
tract  of  land  ....  wiis  actually  enlisted  and  employed  .  .  .  . 
his  services  therein  shall  be  ....  equivalent  to  ....  a 
residence."  The  act  of  June  16,  18*)8,  ditTerently  provides:  ''  That  in 
every  case  in  which  a  aetflrr  on  the  /)tfh/!r  f/f/H/-^  of  the  United  States 
under  the  homestead  laws  enlists  or  is  actually  engaged  .... 
his  services  therein  shall  ....  be  equivalent  ....  to 
residence,"  &c.,  and  in  the  rule  for  pleading  and  proof  the  words  are, 
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''  the  settler^s  alleged  absence,""  and  the  provisos  sj^eak  of  ''  such  setth-r^^ 
and  '^  homestead  .settler/"'  The  change  from  '''  a  party  "  to  ''  a  settler" 
is  significant,  and  the  term  "settler''  four  times  repeated  indicates 
that  Congress  had  in  view,  not  the  preservation  of  claims  without 
merit  by  curing  existing  defaults  of  those  who  had  never  established 
residence,  or  who  had  abandoned  their  claims,  but  the  relief  of  meri- 
torious cases,  where  a  patriotic  settler,  in  good  faith  complying  with 
the  law,  offered  his  service  to  the  government.  ^ 

In  Chesser  t\  O'Neil  (8U  L.D.,  2^4),  the  Department  held  that  a 
default,  existing  before  the  outbreak  of  war  and  continuing  after  a 
state  of  war  exists,  is  presumed  to  be  due  to  the  same  motive  or  cause. 
The  legal  presumption  of  the  continuity  or  motive  is  applicable  here, 
where  it  is  shown  that  prior  to  the  war,  and  during  a  state  of  war, 
there  was  for  nearlv  three  vears  an  entire  failure  of  the  entrvman  to 
establish  residence  or  to  make  an  actual  settlement. 

The  act  was  not  intended  to  grant  or  confei'  rights  or  to  reinstate 
rights  abandoned  or  forfeited.  It  is  not  a  curative  statute.  Its  words 
are  not  apt  to  such  purpose.  On  the  contrary,  its  purpose  was  to  pre- 
serve rights  existing  and  being  asserted.  It  is  a  conserving  statute, 
intended  to  prevent  defaults  from  arising.  In  Harris  ?'.  Radcliffe 
{^1  L.  D.,  147),  in  a  somewhat  similar  ca.se  of  absence  b}-  an  officer 
engaged  in  public  duty,  the  Department  held  that: 

A  rule  which  sanctions  tl^e  constructive  iwrformance  of  a  duty,  upon  whicli  rights 
are  dependent  by  force  of  ix)sitive  law,  may  be  properly  employed  to  save  rights 
acquired  by  a  partial  performance  of  such  duty,  but  not  to  confer  rights  upon  one  who 
has  made  no  effort  to  perform  it. 

That  such  was  the  purpose  of  Congress,  and  that  it  so  understood  the 
measure,  appears  by  the  report  of  the  Committee  on  Public  Lands, 
which  reported  the  bill,  and  that: 

The  object  of  this  bill  is  apparent  on  its  face.  It  simply  provides  that  homesteaders 
who  enter  the  military  or  naval  service  of  the  United  States  shall  have  time  they  are 
absent  in  such  service  counted  in  making  their  final  proof,  the  same  as  if  they  can- 
tinned  to  reside  on  the  land. 

And  in  the  debates  upon  the  bill  it  was  ^stated  that: 

This  bill  is  intended  to  protect  and  cover  the  rights  of  ^ettltrs  who  enlist  in  this  war — 
men  who  had  hornet  and  who  sinre  extabJMing  them  have  enlisted  in  defense  of  their 
country. 

« 

It  is,  therefore,  the  opinion  of  the  Department  that,  upon  a  proper 
construction  of  the  act  of  June  16,  1898,  a  default  in  the  matter  of 
establishing  residence  is  not  cured  by  enlistment  in  the  military  or  naval 
service  of  the  government  in  time  of  war. 

Your  office  decision  is  reversed  and  Chapman's  entry  will  be  canceled. 
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FOREST   RESERVATION— ITSE   OF  TIMBER  AND   STONE-PARAGRAPH   «1 

of  rules  and  regulations  amended. 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 
Washington.  D.  C,  Decemhei^  m,  1901. 
Paragraph  21   of   the  Rules  and   Regulations  Governing  Forest 
Reserves,  issued  April  4,  1900,  and  amended  Maivh  19,  1901,  is  further 
amended  so  as  to  read  as  follows: 

FREE   use   OF  TIMBER  AND  STONE. 

21.  The  law  provides  that — 

The  Secretary  of  the  Interior  may  pennit,  under  regulations  to  be  prescribed  by 
him,  the  use  of  timber  and  stone  found  upon  such  reservations,  free  of  chaise,  by 
!)(w«  ^rf«  settlers,  miners,  residents,  and  prosi)ector8  for  minerals,  for  firewood,  fencing, 
buildings,  mining,  prospecting,  and  other  domestic  puriwses,  as  may  be  needed  by 
8uch  persons  for  such  purposes;  such  timber  to  be  used  within  the  State  or  Territory, 
respectively,  w^here  such  reservations  may  be  located. 

This  provision  is  limited  to  persons  resident  in  the  State  or  Terri- 
tory where  the  forest  reservation  is  located  who  have  not  a  sufficient 
supply  of  timber  or  stone  on  their  own  claims  or  lands  for  the  purposes 
enumerated,  or  for  necessary  use  in  developing  the  mineral  or  other 
natural  resources  of  the  lands  owned  or  occupied  by  them.  Such 
persons,  therefore,  are  permitted  to  take  timber  and  stone  from  public 
lands  in  the  forest  reservations  under  the  terms  of  the  law  above 
quoted,  stricth'  for  their  individual  use  on  their  own  claims  or  lands 
owned  or  occupied  by  them  within  the  Stiite  or  Territory  where  such 
reservation  is  located,  but  not  for  sale  or  dis})osal.  or  use  on  other 
lands,  or  by  other  persons:  7^/y//vV/<y/,  homrnr^  That  the  provisions  of 
thi.s  paragraph  shall  not  apply  to  companies  or  corporations.  Before 
any  timber  or  stone  can  be  taken  hereunder  from  the  forest  reserves, 
the  person  entitled  thereto  nuist  first  make  application  to  the  forest 
supervisor  in  charge  of  the  reservation,  or  part  of  reservation,  setting 
forth  his  residence  and  post-otiice  addres.s,  designating  the  location, 
amount,  and  value  of  the  timber  or  stone  proi)os(^d  to  be  taken,  the 
place  where  and  the  purpose  for  which  the  said  tim})er  or  stone  will 
be  used,  stating,  in  case  the  application  is  for  timber,  what  sawmill  or 
other  agent,  if  any,  will  be  employed  to  do  the  cutting,  removing,  and 
sawing,  and  pledging  that  no  more  shall  be  cut  from  the  reservation 
than  he  actually  needs  for  honn  -fide  use  on  his  own  land  or  claim;  and 
that  none  shall  be  sold,  disposed  of,  nor  used  on  any  other  than  his 
own  land  or  claim;  and  guaranteeing  to  remove  and  dispose  of  all  tops, 
brush,  and  refuse  cutting  beyond  danger  of  fire  therefrom.  Upon 
receipt  of  the  application,  the  supervisor  will  immediately  makeinves- 
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tigation  of  the  facts  in  the  ca-se.  If,  in  his  judgment,  the  application 
be  meritorious,  and  no  injury  to  the  forest  cover  will  result  from  the 
removal  of  such  timber,  he  will  thereupon  approve  such  application, 
giving  the  party  permisnion  to  remove  the  timber  under  the  super- 
vision of  a  forest  officer:  Prorided^  That  where  the  stumpage  value 
of  the  timber  exceeds  twenty  dollars,  permission  must  be  obtained 
from  the  Department,  and  for  this  purpose  the  supervisor,  in  all  such 
cases,  will  submit  the  application  to  the  Commissioner  of  the  Genei^al 
Land  Office,  with  his  recommendation  thereon.  In  ca*ie  the  applica- 
tion be  approved,  the  supervisor  will  be  notified  and  the  cutting  will 
])e  allowed,  under  supervision,  as  in  cases  where  the  amount  involved 
is  less  than  twenty  dollai>».  Every  forest  supervisor  having  charge 
and  supervision  of  the  cutting  of  timber  under  the  foregoing  regula- 
tions will  submit  quarterly  repoi*t8  to  the  Commissioner  of  the  Gen- 
eral Land  Office  for  transmission  to  the  Department,  in  order  that  the 
Secretary  of  the  Interior  may  be  advised  of  the  quantity  of  timber 
cut  and  whether  the  privilege  granted  is  being  abused.  These  reports 
should  show  the  names  of  the  persons  who  have  applied,  during  the 
quarter,  for  permission  to  cut  timber  free  of  charge,  the  kind  of  timber 
applied  for,  the  quantity,  the  stumpage  value  of  the  same,  and  the 
purpose  for  which  the  applicant  desired  to  use  it.  In  cases  of  emer- 
gency, where  needy  persons  require  immediate  relief  in  the  form  of  a 
load  of  dry  firewood,  the  supervisor  has  authority  to  grant  such  priv- 
ilege without  marking  or  measuring  the  material  beyond  assigning  to 
the  applicant  the  particular  area  where  to  cut  this  material;  all  cases 
of  this  kind  to  appear  in  the  usual  monthly  report. 

BiNGER  Hermann,  Commluoner, 
Approved,  December  12,  1901.    • 
E.  A.  Hitchcock, 

Secretary  ({f  (hv  Interior, 


WACtON  road  grant— ADJUSTMENT-ACT  OF  .lUNE  3«,  1874. 

Eastern  Oregon  Land  Co. 

The  provisions  of  the  act  of  June  22,  1874,  relating  to  the  adjustment  of  railroad  land 
grants,  can  not  be  applied  in  the  adjustment  of  conflicting  claims  to  lands 
within  the  limits  of  a  wagon  road  grant. 

Roberta  x\  Oregon  Central  Military  Road  (/<).,  19  L.  D.,  591,  overrule<l. 

Seen  f (try  IL'tc/icod'  to  th*.    OniuiiUmancr  of  the  General  Land  Office^ 
(W.  V.  b.)  A'cv mher  U.  1901.  (F.  W.  C.) 

The  Department  has  considered  the  letter  from  resident  counsel  for 
the  Eastern  Oregon  Ijand  Company,  successor  in  interest  to  The  Dalles 
Military  Road  Company,  in  which  attention  is  called  to  a  number  of 
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entries  which  it  claims  were  erroneously  allowed  and  patented  for 
lands  within  the  limits  of  the  grant  made  by  the  act  of  February  25, 
1867  (14  Stat.,  409),  and  in  which  it  is  further  stated  that  the  land 
company  will,  upon  proper  request  from  3'our  office,  relinquish  all  its 
rights  title  and  interest  in  and  to  said  lands  provided  the  company  is 
permitted  to  select  other  lands  in  lieu  thereof  within  the  limits  of  ith 
grant,  under  the  provisions  of  the  act  of  June  22, 1874  (18  Stat.,  194). 

The  act  referred  to  is  one  relating  to  the  adjustment  of  railroad  land 
grants  and  being  thus  specifically  limited  in  its  operation  it  is  the 
opinion  of  this  Department  that  its  provisions  can  not  be  applied  in 
the  adjustment  of  conflicting  claims  to  lands  within  the  limits  of  a 
wagon  road  grant.  The  Department  is  aware  that  the  provisions  of 
said  act  were  applied  in  the  case  of  Roberts  v.  The  Oregon  Central 
Military  Road  Company  (19  L.  D.,  591),  but  with  the  views  above 
expressed  it  must  refuse  to  follow  said  decision. 

The  letter  referred  to  is  herewith  inclosed  for  the  files  of  your  oflice 
relating  to  the  wagon  road  grant  and  you  will  advise  the  attorneys  for 
the  wagon  road  company  of  the  holding  herein  made. 


forest  reservation-lieu  selection— act  of  june  4,  1887. 

Mary  E.  Coffin. 

Where  the  owner  of  lands  covered  by  a  patent,  acting  under  the  act  of  June  4,  1897, 
exe<*uted  a  deed  of  relinfjuishnient  thereof  to  the  United  States  and  recorded  the 
same  in  the  proper  county  office  conformably  to  existing  departmental  regula- 
tions, while  the  lands  were  within  the  limits  of  a  forest  reservation,  he  l)ecame 
entitled,  within  a  reasonable  time,  to  complete  the  transaction  by  the  selection 
of  public  lands  in  lieu  of  those  relinquished,  notwithstanding  the  subsequent 
exclusion  from  the  reservation  and  restoration  to  the  public  domain  of  the 
relinquished  lands. 

Directions  given  for  the  preparation  of  appropriate  regulations  covering  contingen- 
cies such  as  presented  in  this  case. 

S^cretart/  Illtc/u^ock  to  the  Oomial^nloner  of  the  General  Land  Office^ 
(W.  V.  D.)  jDecenJfer  19,  IDOL    -  (J.  R.  W.) 

Mary  E.  Coffin  appealed  from  your  office  decision  of  May  24,  1901, 
rejecting  her  forest  lieu  land  selections  for  lots  2  and  15,  Sec.  1,  and 
lot  3,  Sec.  8,  T.  64  N.,  R.  U  W.,  and  lot  4,  Sec.  31,  T.  63  N.,  R.  16 
W.,  4th  P.  M.,  in  lieu  of  NE.  \  NW.  \  and  SW.  i  NW.  i,  Sec.  24, 
and  SE.  \  NE.  i.  Sec.  23,  T.  28  N.,  R.  14  W.,  W.  M.,  presented  April 
13,  1900;  for  lot  1,  Sec.  21,  T.  64  N.,  R.  14  W.,  4th  P.  M.,  in  lieu  of 
lot  6,  Sec.  1,  T.  29  N.,  R.  13  W.,  W.  M.  presented  April  14,  1900; 
and  for  lot  1,  Sec.  1,  lot  5,  Sec.  21,  NE.  \  NW.  i,  Sec.  12,  and  SE.  \ 
SE.  i.  Sec.  9,  T.  64  N.,  R.  14  W.,  4th  P.  M.,  in  lieu  of  S.  k  SE.  i  and 
NW.  i  SE.  i.  Sec.  23,  and  NE.  \  NE.  i.  Sec.  25,  T.  28  N.,  R.  14  W., 
presented  April  13, 1900,  —  all  in  lieu  of  relinquished  or  base  lands  in 
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the  Olympic  forest  reservation,  Washington.  The  sele<*ted  lieu  landi< 
are  in  the  Duluth  land  district,  Minnesota. 

The  three  deeds  of  Mrs.  Coffin,  relinquishing  the  base  lands  to  the 
United  States,  were  executed  at  St.  Louis  county,  Minnesota,  March 
23,  24,  and  26,  1900,  respectively,  and  were  filed  for  record  in  the 
office  of  the  register  of  deeds  in  Clallam  count\',  Washington,  wherein 
the  relinquished  lands  lay,  March  27,  28,  and  30,  1900.  April  7,  1900 
(31  Stat.,  1962),  the  President,  b}"  proclamation,  excluded  from  said  res- 
ervation and  restored  to  the  public  domain  that  portion  of  the  resen'a- 
tion  embracing  the  relinquished  lands,  used  as  bases  for  said  selections, 

The  lieu  land  provision  in  the  act  of  June  4, 1897  (30  Stat.,  36),  reads: 

That  in  cases  in  which  a  tract  covered  by  an  unperfected  hoiMi  fide  claim  or  by  a 
patent  is  included  within  the  limite  of  a  public  forest  reservation,  the  settler  or  owner 
thereof  may,  if  he  desires  to  do  so,  relinquish  the  tract  to  the  government,  and  may 
select  in  lieu  thereof  a  tract  of  vacant  land  open  to  settlement  not  exceeding  in  area 
the  tract  covered  by  his  claim  or  patent;  and  no  charge  shall  be  made  in  such  cases 
for  making  the  entry  of  reconi  or  issuing  the  patent  to  cover  the  tract  selected: 
Promded  further y  That  in  cases  of  unperfected  claims  the  requirements  of  the  law 
respecting  settlement,  residence,  improvements,  and  so  forth,  are  complied  with  on 
the  new  claims,  credit  being  allowed  for  the  time  spent  on  the  relinquished  claims. 

This  provihiion  was  amended  by  the  act  of  June  6,  1900  (31  Stat., 
614),  but  the  amendment  i.s  not  here  material. 

June  80,  1807  (24  L.  1).,  5H\))y  instructions  were  issued,  partially 
prescribing,  among  other  things,  the  method  of  proceeding  under  the 
lieu  land  provision  in  the  act  of  June  4,  1897.  Paragraph  16  of  these 
instructions  roads: 

Where  final  certificate  or  patent  has  it^sued,  it  will  be  necessary  for  the  entryman 
or  owner  thereunder  to  execute  a  (luitclaim  deed  to  the  United  States,  have  the  same 
recorded  on  the  county  records,  and  furnish  an  abstract  of  title,  duly  authenticated, 
showing  chain  of  title  from  the  j^overnment  back  again  to  the  United  States.  The 
abstract  of  title  should  aci!ompany  the  application  for  change  of  entry,  which  must 
be  filed  a.s  required  by  paragraph  15,  without  the  affidavit  therein  called  for. 

This  was  repeated  in  the  instructions  of  April  4,  1900  (30  L.  D., 
23,  28). 

At  the  time  of  the  execution  and  recording  of  the  deeds  of  relin- 
quishment to  the  United  States  the  lands  relinquished  were  included 
within  the  limits  of  a  public  forest  reservation.  In  executing  and 
recording  the  deeds  Mrs.  Coffin  was  proceeding  to  bring  herself  within 
the  terms  of  the  act  of  June  4, 1807,  and  this  in  the  manner  prescribed 
in  existing  departmental  regulations.  Before  selections  could  be  made, 
deeds  of  relinquishment  had  to  be  executed,  transmitted  to  the  proper 
recording  office,  there  recorded,  and  then  transmitted  to  the  local  land 
office,  where  the  lands  to  be  selected  were  subject  to  disposition. 
Upon  the  recording  of  the  deeds  of  relinquishment  abstracts  of  title 
had  to  be  o))tained  and  also  transmitted  to  the  local  land  office  where 
the  selections  were  to  be  made.     In  every  instance  the  performance  of 
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these  prerequisites  to  a  lieu  selection  requires  some  time,  and  in  many 
instances  it  requires  a  considerable  time.  Generally,  the  local  land 
office  is  not  in  the  same  place  or  town  where  the  deed  of  relinquish- 
ment must  be  recorded  and  the  abstract  of  title  made.  Oftentimes 
they  are  so  widely  apart  that  some  days  are  required  in  the  transmis- 
sion of  the  necessary  papers  from  the  one  place  to  the  other.  Here, 
the  place  of  recording  the  deeds  of  relinquishment  and  obtaining  the 
abstracts  of  title  was  in  the  county  seat  of  Clallam  county^,  Washing- 
ton, while  the  loc^il  land  office  was  in  Duluth,  iVfinnesota. 

Mrs.  Coffin  could  not  have  known,  and  could  not  have  been  required 
to  anticipate,  at  the  time  of  executing  and  recording  the  deeds  of 
relinquishment,  that  the  President  would,  by  proclamation,  within  a 
few  days  thereafter,  change  the  boundaries  of  the  forest  reserv'ation 
in  such  manner  as  to  exclude  the  relinquished  lands  from  the  limits 
of  the  reservation.  Until  her  deeds  of  relinquishment  were  recorded 
the  matter  was  whollv  within  her  control,  but  after  that  was  accom- 
plished  the  title  to  the  land  appeared,  by  the  records  of  the  county, 
to  be  in  the  United  States.  Even  if  the  deeds  of  relinquishment  have 
to  be  accepted  by  the  proper  officers  of  the  land  department  before 
thev  will  be  fuUv  effective  as  convevances  to  the  United  States,  never- 
iheless  the  record  of  the  deeds  in  the  recording  office  of  the  county 
where  the  lands  are  situate  constitutes  a  serious  cloud  upon  Mrs. 
Coffin's  title  and  will  seriously  impair  her  opportunities  to  sell  or  other- 
wise dispose  of  the  lands.  Congress  has  provided  no  means  for  recon- 
veying  the  lands  to  her,  and  she  cunnot,  without  the  permission  of 
Congress,  which  has  not  been  granted,  bring  a  suit  against  the  United 
States  to  cancel  the  deeds  or  remove  the  cloud  from  the  title.  The 
situation  here  disclosed  should  have  been  anticipated  and  provided  for 
in  the  instructions  or  regulations  issued  under  the  lieu  land  act,  })ut 
this  was  not  done  and  the  case  must  therefore  be  dealt  with  in  a  man- 
ner which  will  do  justice  in  this  unexpected  contingency,  if  that  can 
be  done  without  violating  any  provision  of  the  lieu  land  act  or  other 
act  of  Congress.  As  Mrs.  Coffin  can,  under  existing  legislation,  neither 
obtain  a  reconveyance  from  the  United  States  nor  a  decree  canceling 
her  deeds  of  relincjuishment,  the  only  course  open  is  to  permit  her  to 
complete  the  exchange  of  land,  which  was  ])ogun  by  her  and  partially 
completed,  in  full  conformity  with  the  lieu  land  act  and  the  regula- 
tions thereunder,  and  which  would  have  })een  carried  to  completion 
within  a  rea,sonable  time  but  for  the  proclamation  of  the  Piesident 
excluding  from  the  forest  reservation  that  portion  thereof  which 
included  the  relinquished  lands.  It  is  l)elieved  that  it  is  within  the 
competency  of  the  Secretary  of  the  Interior  to  give  effect  to  the  e(iui- 
ties  of  Mrs.  Coffin's  claim  and  to  permit  a  completion  of  this  exchange 
(Williams  r.  United  States,  138  U.  S.,  514:,  524),  and  your  office  is 
directed  to  carry  the  same  to  completion,  if  there  are  no  other  objections. 

6855— Vol.  31—02 12 
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Your  ofBee  is  also- directed  to  prepare  and  submit  appropriate  regu- 
lations covering  contingencies  like  the  one  here  disclosed,  so  that  the 
owners  of  tracts  covered  by  a  boika  fide  claim  or  patent,  within  the 
limits  of  a  public  forest  reserve,  as  well  as  the  officers  of  the  several 
local  land  offices,  may  be  correctly  informed  in  the  premises.  Such 
regulations  should  require  the  selections  to  be  perfected  within  a  rea- 
sonable time. 


mining  claim-notice-section  «8«4,  r,  s. 
The  Golden  and  Cord  Lode  Mininq  Claims. 

Section  2324,  R.  S.,  is  a  statute  of  forfeiture  and  should  be  strictly  construed. 

Said  section  authorizes  proceedings  to  be  had  against  a  delinquent  co-owner  of  a  min- 
ing claim,  only  by  "the  co-owners  who  have  performed  the  labor  or  made  the 
improvements  "  required.  A  co-owner  who  has  not  made  the  required  expendi- 
tures is  not  within  the  terms  of  the  statute  and  is  not  in  a  position  to  take  advan- 
tage of  its  forfeiture  provisions. 

Sect'etary  Hitchcock  to  the  CommiHsloner  of  the  General  Land  Office^ 
(W.  V.  D.)  December  W,  1901.  (A.  B.  P.) 

July  9,  1900,  John  C.  Miller  filed  application  for  patent  to  th^ 
Golden  and  the  Cord  lode  mining  claims,  survey  No.  13,698,  Lead- 
ville,  Colorado.  Notice  of  the  application  appears  to  have  been  pub- 
lished and  posted  as  required  b}'  law.  No  adverse  claim  was  tiled,  and 
on  December  20,  1900,  Miller  was  allowed  to  make  entry  for  the 
claims. 

May  24,  1901,  Edward  Bingaman  tiled  his  protest  against  the  issu- 
ance of  patent  upon  the  entry  in  Miller's  name,  alone,  alleging  that  he 
is,  and  has  been  ever  since  1893,  the  owner  of  an  undivided  one-half 
interest  in  the  claims  embraced  in  the  entrv,  and  asking  that  a  rule  be 
laid  upon  Miller  requiring  him  to  show  cause  why  protestant's  name 
should  not  be  inserted  in  the  patent  when  issued  upon  said  entry. 

It  appears  from  the  record  that  said  claims  were  originally  located 
as  follows:  The  Cord,  July  23,  1891,  by  Miller;  and  the  Golden,  June 
14,  1893,  by  Miller  and  Bingaman.  May  10,  1893,  Miller  conveyed  to 
Bingaman  a  one-half  interest  in  the  Cord  claim.  A  relocation,  amenda- 
tory of  the  original,  was  made  of  each  claim  by  Miller,  alone,  Novem- 
ber 21,  1899,  under  section  3160  of  Mills'  Annotated  Statutes  of  Col- 
orado.    Said  section  provides: 

Re-location  by  owner — amendatory  or  additional  certificate — conditions.  If  at  any 
time  the  locator  of  any  mining  claim  heretofore  or  hereafter  located,  or  his  assigns, 
shall  apprehend  that  his  original  certificate  was  defective,  erroneous,  or  that  the 
requirements  of  the  law  had  not  l>een  complied  with  l^efore  filing,  or  shall  be  de«*irous 
of  changing  his  surface  boundaries,  or  of  taking  in  any  part  of  an  over-lapping  claim 
which  has  been  abandoned,  or  in  ca.se  the  original  certificate  w^as  made  prior  to  the 
passage  of  this  law,  and  he  shall  be  desirous  of  securing  the  benefits  of  this  act,  such 
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locator,  or  his  assigns,  may  file  an  additional  certificate,  subject  to  the  provisions  of 
this  act:  Praiidedf  That  such  re-location  does  not  interfere  with  the  existing  rights 
of  others  at  the  time  of  such  re-location,  and  no  such  re-lot^tion  or  other  record 
thereof  shall  preclude  the  claimant  or  claimants  from  proving  any  8uch  title  or  titles 
as  he  or  they  may  have  held  under  previous  location. 

It  further  appears  that  in  1898  Miller  caused  to  be  published  in  a 
daily  newspaper  at  Leadville,  Colorado,  for  ninety  days,  consecutively, 
commencing  May  20,  1898,  the  following  notice. 

Notice  of  Forfeiture. 

State  of  Colorado,  \ 
County  of  Lake,   /*** 

To  Edward  Bin^^an  and  Walter  Lyons,  their  heirs  and  assigns:  You  are  hereby 
notified  that  I  have  expended,  in  labor  and  improvements,  for  the  years  1895  and 
1897,  the  sum  of  $100  for  each  of  these  years  upon  what  is  known  as  the  **Cord" 
lode  and  the  ''Golden  Cord''  lode,  all  in  the  Little  English  gulch,  California  mining 
district,  Lake  county,  Colorado,  in  order  to  hold  said  claims  under  the  provision  of 
section  2324  of  the  revised  statutes  of  the  United  States  and  the  amendment  thereto, 
approved  January  22nd,  1880,  concerning  annual  labor  upon  mining  claims,  being 
the  amount  required  to  hold  said  claims  for  said  year;  and  if,  within  ninety  days 
from  date  of  last  publication  of  this  notice,  you  fail  to  pay  me  your  proportion  of  said 
expenditures,  your  interest  in  said  proj^rties  will  have  ))een  forfeited  to 

John  C.  Miller. 

Section  2324  of  the  Revised  Statutes,  referred  to  in  said  not  ice,  pro- 
vides with  respect  to  annual  expenditure  upon  mining  claims,  among 
other  things,  as  follows: 

On  each  claim  located  after  the  tenth  day  of  May,  eighteen  hundred  and  seventy- 
two,  and  until  a  patent  has  been  issued  therefor,  not  le^s  than  one  hundred  dollars' 
worth  of  labor  shall  be  performed  or  improvements  made  during  each  year.  On  all 
claims  located  prior  to  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  ten 
dollars'  worth  of  labor  shall  be  performed  or  improvements  made  by  the  tenth  day 
of  June,  eighteen  hundred  and  seventy-four,  and  each  year  thereafter,  for  each  one 
hundred  feet  in  length  along  the  vein  until  a  patent  has  l)een  issued  therefor;  but 
where  such  claims  are  held  in  common,  such  expenditure  may  Ije  made  u])on  any 

one  claim Upon  the  failure  of  any  one  of  several  co-owners  to  contribute  his 

proportion  of  the  expenditures  required  hereby,  the  co-owners  who  have  i)erfornied 
the  labor  or  made  the  improvements  may,  at  the  expiration  of  the  year,  give  such 
delinquent  co-owner  personal  notice  in  writing  or  notice  by  publication  in  the  news- 
paper published  nearest  the  claim,  for  at  least  once  a  week  for  ninety  days,  and  if  at 
the  expiration  of  ninety  days  after  such  notice  in  writing  or  by  publication  such 
delinquent  should  fail  or  refuse  to  contribute  his  proportion  of  the  exi)enditure 
required  by  this  section,  his  interest  in  the  claim  shall  become  the  property  of  his 
co-owners  who  have  made  the  required  expenditures. 

The  protestant  further  alleges  that  a  second  or  supplemental  notice 
under  section  2324  was  published  by  Miller  after  he  had  made  entry; 
that  within  the  time  limited  by  the  statute  the  protestant  paid  the  cost 
of  said  second  publication,  and  tendered  to  Miller  and  to  his  alleged 
assignee  of  said  claims  the  sum  of  $200,  one-half  of  the  expenditure 
claimed  in  the  notice  to  have  been  made  by  Miller  upon  said  claims; 
and  that  said  tender  was  refused  b}^  both  Miller  and  his  said  assignee. 
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The  protest  is  accompanied  by  what  purports  to  be  a  copy  of  the  sec- 
ond or  supplemental  notice,  together  with  certain  affidavits  showing 
the  publication  thereof,  the  payment  by  the  protestant  of  the  cost  of 
publication  and  the  tender  by  him  of  the  amount  called  for  in  the 
notice,  and  the  refusal  of  such  tender  by  both  Miller  and  his  assignee, 
as  alleged.  The  following  explanatory  statement  is  contained  in  the 
notice: 

An  original  notice  of  forfeiture  was  published  to  Edward  Binginau  and  Walter 
Lyons  in  The  News  Reporter,  a  daily  newspaper  published  at  Leadville,  Colorado, 
from  to  wit:  May  20th  to  August  20th,  (both  inclusive)  A.  D.  1898;  therein  the 
** Golden"  lode  above  mentioned  was  erroneously  called  the  ** Golden  Cord"  lotie. 
This  additional  and  supplemental  Notice  of  Forfeiture  being  published  for  the 
express  purpose  of  correcting  the  above  named  error. 

B\'  decision  of  June  12,  1901,  your  office  held  that  the  notice  pub- 
lished in  ISIKS  was  a  sufficient  compliance  with  the  statute,  and  dis- 
missed the  protest.     The  protestant  thereupon  appealed  here. 

The  appeal  was  served  upon  the  parties  claiming  under  the  entry, 
and  they  have  appeared  and  filed  a  brief  in  answer  thereto. 

There  is  no  denial  that  a  second  notice  was  published  b}^  Miller,  as 
set  forth  in  the  protest,  or  that  payment  of  the  cost  thereof  and  tender 
of  the  amount  called  for  therein  were  made  as  alleged. 

The  appellant  contends  that  the  notice  of  1898  was  not  in  accordance 
with  the  requirements  of  the  stiitute;  that  it  was  insufficient  for  the 
purpose  intended,  and  could  not  and  did  not  affect  his  interest  in  said 
mining  claims.  This  contention  is  combatted  by  the  appellees,  who 
insist  that  said  notice  was  in  all  respects  in  due  compliance  with  the 
law,  and  that  in  view  thereof,  and  by  reason  of  appellant's  failure  to 
contribute  his  proportion  of  the  expenditure  therein  stated  to  have 
been  made,  and  in  the  manner  therein  required,  he  has  forfeited  the 
interest  he  formerly  had  in  said  claims.  The  question  of  the  sufficiency 
of  this  notice  is  the  controlling  (question  in  the  case.  It  is  not  shown 
whv  the  name  of  Walter  Lvons  was  included  in  the  notice,  nor  is  anv 
question  raised  in  respect  thereto. 

The  supreme  court  of  the  United  States  has  held  that  the  statute 
under  which  said  notice  was  published  is  one  of  forfeiture  and  should 
be  strictlv  construed  (Turner  i\  Sawyer,  150  U.  S.,  578,  585).  To  the 
same  effect  are  the  cases  of  Brundy  v.  Mayfield  et  aL^  decided  l)}^  the 
supreme  court  of  MonUma  (38  Pac  Kep.,  1067,  1008),  and  Royston  r. 
Miller,  decided  bv  the  United  States  circuit  court  for  the  district  of 
Nevada  (7(»  Fed.  Rep.,  50,  54). 

In  Lindley  on  Mines  (Vol.  2,  Sec.  (UG,  p.  820)  the  author,  speaking 
of  this  statute,  says: 

All  courts  agree  that  the  statute  must  be  strictly  construed.  Certainly  no  presump- 
tions of  cither  fact  or  law  will  l^e  indulj^^ed  in  when  its  ai)plication  is  invoke<l. 

The  stiitute  authorizes  proceedings  to  be  had  against  a  delinquent 
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co-owner,  only  by  "the  co-owners  who  have  performed  the  labor  or 
made  the  improvements"  required.  A  co-owner  who  has  not  made  the 
required  expenditures  is  not  within  the  terms  of  the  statute  and  is  not 
in  a  position  to  take  advantage  of  its  forfeiture  provisions. 

In  the  notice  of  1898  Miller  onl}'^  claimed  to  have  expended  $1(X)  in 
labor  and  improvements  upon  the  two  mining  claims  therein  men- 
tioned, for  each  of  the  yeai*s  1895  and  1897.  The  sum  of  J8200  was 
the  total  expenditure  made  by  Miller,  according  to  his  own  showing, 
upon  the  two  claims  for  the  two  years  with  respect  to  which  contribu- 
tion by  Bingaman  is  called  for  in  the  notice.  The  provision  of  the 
statute  bearing  upon  this  matter  is  as  follows: 

On  each  claim  located  after  the  tenth  day  of  May,  eighteen  hundred  and  seventy- 
two,  and  until  a  patent  has  l3een  issued  therefor,  not  less  than  one  hundred  dollars* 
worth  of  labor  shall  be  performed  or  improvements  made  during  each  year,  .  .  . 
but  where  such  claims  are  held  in  common,  such  expenditure  may  be  made  upon 
anv  one  claim. 

In  Chambers  v.  Harrington  (111  U.  S.,  350,  353)  the  supreme  court, 
referring  to  the  provisions  allowing  the  annual  expenditure  to  be  made 
upon  one  of  several  claims  held  in  common,  said: 

But  obviously  on  this  one  the  expenditure  of  money  or  labor  must  equal  in  value 
that  which  would  be  required  on  all  the  claims  if  they  were  separate  or  independent. 

The  expenditures  made  by  Miller,  as  stated  in  his  notice  of  1S98, 
were  not  equal,  by  one  half,  to  the  amount  required  for  either  the 
year  1895  or  the  year  1897.  Judged  by  his  own  statements,  he  was 
not  a  co-owner  who  had  made  the  required  expenditures  upon  the 
daims  which  were  the  subject  of  the  notice,  for  the  years  with  respect 
to  which  contribution  was  called  for  from  Bingaman,  and  was  not, 
therefore,  in  a  position  to  invoke  the  forfeiture  provisions  of  the 
statute  under  consideration. 

Another  objection  to  the  notice  of  1898  is  the  fact  that  one  of  the 
claims  is  erroneously  described  as  the  '^Golden  Cord,"  when  refer- 
ence was  intended  to  be  had  to  the  '^Golden."  Undoubtedly,  notices 
under  this  statute  should  so  describe  all  claims  intended  to  be  affected 
thereby  that  they  may  be  readily  identified,  but  whether  this  error  in 
this  notice  would  in  itself  be  fatal  need  not  be  decided. 

It  is  unnecessarv  to  consider  what  would  have  been  the  effect  of  said 
second  notice,  published  after  Miller  had  made  entry  of  the  claims,  if 
payment  of  the  cost  thereof  and  tender  of  the  amount  called  for  therein 
had  not  been  made  as  hereinbefore  stated.  The  second  notice  is  not 
relied  upon  here,  but  even  if  it  were,  the  payment  and  tender  there- 
under were  sufficient  to  prevent  any  forfeiture  as  against  Bingaman 
by  reason  thereof,  even  if  it  were  held  to  have  been  in  all  respects  a 
legal  notice,  a  matter  as  to  which  no  opinion  is  intended  to  be  here 
expressed. 

The  notice  upon  which  the  claimants  under  the  entr^^  rely  is  the  one 
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of  189vS.  As  that  notice  was  fatally  defective,  its  publication,  even 
though  for  the  length  of  time  prescribed  in  the  statute,  was  and  is 
insufficient  to  establish  a  forfeiture  by  Bingainan  of  his  interest  in 
said  claims,  or  to  show  title  in  Miller  to  such  interest. 

It  follow\s  from  what  has  been  said  that  Miller  is  not,  and  was  not 
at  the  time  of  his  said  entrv,  the  sole  owner  of  the  claims  in  contro- 
versy,  and  that  Bingaman  still  retains  whatever  interest  he  had  in  said 
claims  prior  to  the  notice  of  1898,  in  so  far  as  that  notice  is  concerned. 
The  entr}'  w^as  erroneously  allowed  upon  the  proofs  submitted.  Such 
proofs  did  not  show  full  title  in  Miller  and  for  that  reason  should  have 
been  rejected.  The  relocations  b}'  Miller,  in  view  of  the  statute  upon 
which  they  are  based,  do  not  affect  the  rights  of  Bingaman  under  the 
original  locations.  The  entry  will  therefore  have  to  be  canceled, 
unless  Miller  shall  agree  that  the  same  ma}^  be  amended  by  including 
therein  the  name  of  Bingaman  as  a  co-owner  with  him  of  said  claims. 

As  the  claimants  under  the  entry  have  alreadj^  appeared  and  pre- 
sented their  contentions  with  respect  to  the  notice  of  1898,  it  is  unnec- 
essary that  a  rule  be  laid  upon  them  as  praj^ed  for  in  the  protest.  You 
w  ill  call  upon  said  claimants  to  elect  whether  the  entry  may  be  amended 
in  the  manner  herein  stated,  or  canceled.  If  they  shall  elect  that  the 
entry  may  be  so  amended,  it  wnll  be  done  accordingly  and  approved 
for  patent,  unless  other  objection  appears.  In  the  event  of  their  fail- 
ure to  so  elect  within  a  reasonable  time  after  notice,  the  entry  will  l)e 
canceled. 

In  the  absence  of  a  decision  of  the  matter  here  in  controversv  bv  a 

ft     • 

court  possessing  jurisdiction  of  the  subject  matter  and  parties  no 
other  conclusion  seems  possible,  and  the  decivsion  appealed  from  is 
reversed  accordingly. 


FOREST  RESERVATION— PASTURING  OF  LIVE  STOCK— PARAGRAPH  13  OF 

RULES  AND  REGULATIONS  AMENDED. 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 
Washhu/t/m^  I).  C.^  Dtcenibei*  23^  1901. 
Paragraph  13   of   the   Rules   and   Regulations   Governing  Forest 
Reserves  is  hereby  amended  so  as  to  read  as  follows: 

pasturing  of  live  stock. 

13.  The  pasturing  of  sheep  and  goats  on  the  public  lands  in  the  for- 
est reservations  is  prohibited:  Provided^  That  in  the  States  of  Oregon 
and  Waijhington,  where  the  continuous  moisture  and  abundant  rain- 
falls of  the  Cascade  and  Pacific  Coast  ranges  make  rapid  renewal  of 
herbage  and  undergrowth  possible,  the  Commissioner  of  the  General 
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Land  OflSce  may,  with  the  approval  of  the  Secretary  of  the  Interior, 
allow  the  limited  grazing  of  sheep  within  the  reserves,  or  parts  of 
reserves,  within  said  States:  And  also  provldrd^  That  when  it  shall 
appear  that  the  limited  pasturage  of  sheep  and  goats  in  a  reserve,  or 
part  of  a  reserve,  in  anj'  State  or  Territory  will  not  work  an  injury  to 
the  reserve,  that  the  protection  and  improvement  of  the  forests  for 
the  purpose  of  insuring  a  permanent  supply  of  timber  and  the  con- 
ditions favorable  to  a  continuous  water  flow,  and  the  water  supply 
of  the  people  will  not  be  adversely  affected  by  the  presence  of  sheep 
and  goats  within  theM*eserve,  the  Commissioner  of  the  General  Land 
Office  may,  with  the  approval  of  the  Secretary  of  the  Interior,  also 
allow  the  limited  grazing  of  sheep  and  goats  within  such  reserve. 
Permission  to  graze  sheep  and  goats  within  the  reserves  will  be  refused 
in  all  cases  where  such  grazing  is  detrimental  to  the  reserves  or  to  the 
interests  dependent  thereon,  and  upon  the  Bull  Run  Forest  ReseiTe 
in  Oregon,  and  upon  and  in  the  vicinity  of  Crater  Lake  and  Mount 
Hood,  or  other  well  known  places  of  public  resort  or  reservoir  sup- 
ph\  The  pasturing  of  live  stock,  other  than  sheep  and  goats,  will  not 
be  prohibited  in  the  forest  reserves  so  long  as  it  appears  that  injury 
is  not  being  done  the  forest  growth  and  water  supply,  and  the  rights 
of  others  are  not  thereby  jeopardized.  Owners  of  all  live  stock  will 
be  required  to  make  application  to  the  Commissioner  of  the  General 
Land  Office  for  permits  to  graze  their  animals  within  the  reserves. 
Permits  will  only  be  granted  on  the  express  condition  and  agreement 
on  the  part  of  the  applicants  that  they  will  agree  to  fully  comply  with 
all  and  singular  the  requirements  of  any  law  of  Congress  now  or  here- 
after enacted  relating  to  the  grazing  of  live  stock  in  forest  reserves, 
and  with  all  and  singular  the  requirements  of  any  rules  and  regfula- 
tions  now  or  hereafter  adopted  in  pursuance  of  any  such  law  of  Con- 
gress; and  upon  failure  to  comply  therewith  the  permits  granted  them 
will  be  revoked  and  the  animals  removed  from  the  reserves.  Permits 
will  also  be  revoked  for  a  violation  of  any  of  the  terms  thereof  or  of 
the  tenns  of  the  applications  on  which  based.  Annual  permits  may  be 
granted  by  the  supervisor  in  charge  of  the  reserve  to  persons  living 
within  the  limits  of  the  reserve,  where  the  total  number  of  cattle  and 
horses  involved  in  the  permit  does  not  exceed  one  hundred  head. 

BiNGER  Hermann,  C(niun!fiHlfmn\ 
Approved,  December  23,  1901. 
E.  A.  Hitchcock, 

Secretary  of  the  Interior, 
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BESERT-LAND  ENTRY-ASSTGNMENT-EXECUTION  OF  AFFIDAVIT. 

Anna  I.  Dool. 

The  affidavit  of  the  assignee  of  a  desert-land  entry  required  by  the  regulations  must 
be  Hworn  to  before  one  of  the  officers  of  the  local  land  office,  a  United  States 
commissioner,  or  a  judpe  or  clerk  of  a  court  of  record  in  the  county  wherein  the 
land  in  question  is  situated;  and  where  such  affidavit  is  executed  l)efore  an 
officer  other  than  those  enumerated,  the  assign'uent  will  not  be  Tecognize<i. 

SeiTetary  Ilitchmch  to  the  ConinilHshner'  of  the  G enteral  Land  Office^ 
(W.  V.  D.)  Decemher  27,  1901.  (A.  S.  T.) 

Anna  I.  Dool  has  appealed  from  your  office  decision  of  May  29, 
1901,  declining  to  recognize  the  assignment  made  to  her  by  William 
H.  Rook,  on  March  4, 1901,  of  the  desert  land  entry  No.  1394,  made  by 
said  Rook  on  February  27,  1901,  for  the  S.  i  of  Sec.  7,  T.  17  S.,  R.  14 
E.,  Los  Angeles  land  district,  California,  on  the  ground  that  the  affi- 
davit of  the  assignee  required  by  the  regulations  was  not  sworn  to 
before  any  officer  authorized  to  administer  oaths  in  such  cases. 

The  law  (20  Stat.,  121)  and  the  departmental  regulations  (Circular 
of  July  11,  1899,  page  42)  seem  to  require  that  such  affidavits  shall 
be  sworn  to  before  one  of  the  officers  of  the  local  land  office,  or  before 
a  United  States  commissioner,  or  a  judge  or  clerk  of  a  court  of  record 
in  the  county  wherein  the  land  in  question  is  situated. 

The  affidavit  in  this  case  was  not  sworn  to  before  either  of  said 
officers,  but  was  sworn  to  before  the  clerk  of  the  county  court  of 
Mercer  county,  Illinois,  and  your  said  decision,  declining  to  recognize 
the  assignment  for  that  reason,  is  correct,  and  is  affirmed. 

The  papers  are  herewith  returned. 

Your  attention  is  called  to  the  lars^e  number  of  desert  land  entries 
in  the  Los  Angeles  land  district,  California,  all  made  on  February  27, 
1901,  and  all  signed  on  March  4, 1901.  The  simultaneous  making  and 
assignment  of  so  many  desert  land  entries  in  the  same  district  is  cal- 
culated to  excite  suspicion  as  to  the  good  faith  of  the  entries,  and  your 
attention  is  called  to  the  matter,  to  the  end  that  you  may  consider  the 
expediency  of  directing  an  investigation  of  tKe  matter. 


FOREST  RESERVATION-LIEU   SELEC*TION— ACTS    OF  JUNE  4,  18»7,  AND 

JUNE  «,  lOOO. 

Arden  L.  Smith. 

The  owner  of  lands  within  a  forest  reservation,  who,  acting  under  the  act  of  June  4, 
1897,  executed  and  delivered  to  the  United  States  a  deed  therefor,  and  prior  to 
C)ctol)er  1,  1900,  made  application  for  specific  tracts  of  misurveyed  land  in  lieu 
thereof,  is  excepted  from  the  provision  of  the  act  of  June  6,  1900,  restricting  lieu 
selections  thereunder  to  surveye<l  land. 
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An  application  to  make  lieu  selection  under  the  act  of  June  4,  18&7,  Hhould  not  be 
received  during  the  pendency  of  a  prior  similar  application  for  the  same  land; 
but  where  a  second  application  was  so  received  prior  to  October  1,  1900,  and 
held,  awaiting  disposition  of  the  prior  application,  until  after  that  date,  it  will, 
upon  the  final  rejection  of  such  prior  application,  ]ye  treated  as  within  the  excep- 
tion or  saving  clause  of  the  act  of  June  6,  1900. 

Secretary  IlHeficock  to  the  C<yifwii^t<lm}er  of  the  General  Land  Office^ 
(W.  V.  D.)  Decemler  27,  1901.  (J.  R.  W.) 

Arden  L.  Smith  appealed  from  your  office  decision  of  May  31, 1901, 
rejecting  his  selection  of  the  SEI  i  Sec.  8,  T.  6  N.,  R.  3  E.,  W.  M., 
unsurv'eyed,  Vancouver,  Washington,  in  lieu  of  the  SE.  \  of  Sec.  2, 
T.  2  S.,  R.  5  E.,  W.  M.,  in  the  Bull  Run  forest  reservation,  Oregon. 

September  16,  1900,  Smith  presented  his  selection  at  the  local  office 
under  the  act  of  June  4:,  1897  (80  Stat./3H),  which  the  local  officers 
received  and  held  waiting  final  action  on  a  similar  and  prior  selection 
of  the  same  land  by  C.  W.  Clarke.  June  11,  1900,  your  office  rejected 
Clarke's  selection,  allowing  the  usual  time  for  appeal.  Clarke  did 
not  appeal,  and  the  time  for  him  to  do  so  having  expired,  the  rejection 
bv  your  office  of  his  selection  was  formally  noted  upon  the  records 
of  the  local  office  January  28,  1901. 

Your  office  decision,  appealed  from  by  Smith,  held  that  his  selection 
could  not  be  accorded  any  effect  prior  to  the  formal  notation  upon  the 
records  of  the  local  office  of  the  rejection  of  Clarke's  selection,  and 
as,  before  that  time,  the  act  of  June  6, 1900  (31  Stat,  614),  had  restricted 
lieu  selections  under  the  act  of  June  4, 1897,  to  surveyed  lands.  Smith's 
selection,  which  was  of  unsurve\'ed  lands,  would  have  to  be  rejected. 

The  act  of  June  6,  1900,  declared  - 

that  nothing  herein  contained  shall  be  construed  to  affect  the  rights  of  those  who 
previous  to  October  first,  nineteen  hundred,  shall  have  delivered  to  the  United  States 
deeds  for  lands  within  forest  reservations  and  make  application  for  specific  tracts  of 
lands  in  lieu  thereof. 

With  both  of  these  conditions  Smith  complied  prior  to  October  1, 
1900,  that  is,  he  delivered  to  the  United  States  a  deed  for  his  lands 
within  a  forest  reservation,  and  made  application  for  a  specific  tract  of 
land  in  lieu  thereof.  By  the  terms  of  the  act  he  was  thus  excepted  from 
it8  provision  restricting  lieu  selections  to  surveyed  land,  unless  it  be 
true,  as  held  by  your  office,  that  the  application  of  Smith  was  of  no 
effect  while  the  prior  selection  of  Clarke  stood  undisposed  of  upon  the 
records  of  the  local  office. 

The  selection  by  Smith  of  land  included  within  a  prior  and  pending 
selection  by  Clarke  should  have  ))een  prompth^  rejected  by  the  local 
officers  for  that  reason  alone.  Good  administration  requires  that  not 
more  than  one  selection  of  this  character  be  entertained  at  the  same 
time  for  the  same  land,  but  the  matter  is  sufficiently  within  the  control 
of  the  Secretar}^  of  the  Interior  to  enable  him  to  do  justice  in  an  excep- 
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tional  instance  like  that  here  presented.  By  receiving  Smith's  selec- 
tion and  holding  it  to  await  action  on  the  prior  and  pending  selection 
of  Clarke,  the  local  officers,  in  effect,  justified  Smith  in  believing  that 
if  Clarke's  selection  should  be  eventually  rejected  Smith's  selection 
would  be  recognized  and  given  effect,  if,  upon  examination,  no  other 
objection  appeared.  Had  Smith's  selection  been  promptly  rejected  on 
account  of  the  prior  and  pending  selection  of  Clarke,  as  ought  to  have 
been  done.  Smith  would  then  have  been  at  libertv  to  exercise  his 
right  of  exchange  under  the  act  of  June  4, 1897,  upon  any  other  vacant 
lands  open  to  settlement,  surveyed  or  unsurveyed,  and  if  advantageous 
to  him  to  do  so  he  would  probably  have  exercised  the  right  upon  other 
unsurveved  lands  l>efore  October  1,  1900.  Under  the  circumstances 
shown  it  is  believed  that  Smith's  application  should  be  treated  as  within 
the  exception  or  saving  clause  of  the  act  of  June  6,  1900,  and  for  that 
reason  your  office  decision  is  reversed,  and  the  selection,  if  otherwise 
regular,  will  be  approved. 


FOREST  RESERVATION— LIEU  SELECTION— ACTS  OF  JUNE  4,   1897,  AND 

JUNE  6,  1900. 

Gary  B.  Peavey. 

The  act  of  June  6,  1900,  restricting  lieu  selections  under  the  act  of  June  4,  1897,  to 
surveyed  lands,  does  not  prevent  the  owner  of  lands  within  a  forest  reservation, 
who,  acting  under  the  act  of  June  4,  1897,  executed  and  delivered  to  the  United 
States  a  deed  therefor,  and,  prior  to  October  1,  1900,  made  application  for  specific 
tracts?  of  unsurveyed  land  in  lieu  thereof,  but  failed  to  file  therewith,  or  prior  to 
October  1,  1900,  the  required  proofs  showing  the  condition  and  character  of  the 
selected  lands,  from  subsequently,  if  the  condition  and  character  of  the  lands 
then  permit,  perfecting  his  selection  by  supplying  the  requisite  proofs,  the  right 
of  the  selector  to  be  determined  as  of  the  date  when  the  selection  is  thus  completed. 

Secretary  Ifltchcock  to  the  ConiinwHumer  of  th^  General  Land  Office^ 
(W.  V.  D.)  Jarmaini  ^,  1902.  (J.  R.  W.) 

The  Department  is  in  receipt  of  3'our  communication  of  August  23, 
1901,  transmitting,  for  action  by  the  Department,  the  selection  of 
Gary  B.  Peavey  for  what  will  be,  when  surveyed,  the  N.  i,  the  SE.  i, 
and  the  E.  \  of  the  SW.  \  of  Sec.  25,  T.  33  N.,  R.  9  E.,  Seattle, 
Washington,  in  lieu  of  the  S.  \  of  the  SW.  \  of  Sec.  10,  the  W.  \  of 
the  NW.  i  of  See.  15,  T.  28  N.,  R.  13  W.;  the  W.  \  of  the  SE.  i  and 
SW.  i  of  Sec.  26,  the  E.  \  of  the  SE.  \  of  Sec.  27,  and  N.  \  of  SE.  i 
of  See.  9,  T.  28  N.,  R.  14  W.,  Willamette  Meridian,  within  the  limits 
of  the  Olympic  forest  reservation,  Washington,  a^j  created  by  execu- 
tive order  of  February  22,  1897  (29  Stat,  901). 

Juh'  15,  1899,  Peavey  selected  the  above-named  lieu  lands,  then 
unsurveyed,  under  the  act  of  June  4,  1897  (30  Stat,  36).     With  the 
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selection  was  filed  a  proper  non-mineral  affidavit,  but  there  was  no 
affidavit  that  the  lands  were  unoi'cupied. 

Unsurveyed  public  lands  having  ceased,  on  October  1,  1900,  to  be 
subject  to  selection  in  exchange  for  private  lands  in  a  forest  reserva- 
tion relinquished  to  the  government,  the  question  presented  is,  whether 
the  applicant  may  perfect  the  selection  here  under  considemtion  by 
now  presenting  the  requisite  proofs  showing  the  condition  and  charac- 
ter of  the  land  selected.  The  applicant  has  been  heard,  oi*ally  and  by 
brief. 

The  act  of  June  6,  1900  (81  Stat.,  H14),  restricting  lieu  selections 
under  the  act  of  June  4:,  1897,  to  surveyed  lands,  provides  that — 

nothing  herein  contained  shall  l)e  (construed  to  affect  the  rijrhts  of  thope  who,  previous 
to  October  tiret,  nineteen  hundred,  shall  have  delivered  to  the  United  States  deeds 
for  lanclH  within  forest  reservations  and  make  application  for  Hi)ecific  tracts  of  land 
in  lieu  thereof. 

The  word  ''application,"  used  in  the  statute,  is  not  without  signifi- 
cance. The  word  ^'selection"  is  not  used,  and,  may  be,  purposely  to 
avoid  the  construction  that  no  other  cases  were  excepted  than  per- 
fected applications,  that  is,  selections  entitled  to  be  approved  and  to 
be  regarded  as  effective.  But,  apart  from  this,  the  statute  names  two 
essential  conditions,  upon  compliance  with  which,  prior  to  October  1, 
1900,  the  rights  of  one  making  selection  of  unsurveyed  lands  should 
not  >>e  affected:  (1)  He  must  have  delivered  to  the  United  States  a  deed 
for  lands  within  a  forest  reservation;  and  {2)  he  must  have  made  appli- 
cation for  a  specific  tract  of  lieu  land.  Peavey  is  within  both  these 
conditions.  His  right  to  perfect  his  selection  can  be  denied  only  by 
the  insertion  in  the  act  of  words  of  restriction  or  limitation  not  con- 
tained therein,  such  as  would  make  it  read: 

nothing  herein  contained  shall  be  construed  to  affect  the  rights  of  those  who,  pi*e- 
vious  to  October  first,  nineteen  hundred,  shall  have  delivered  to  the  United  States 
deeds  for  lands  within  forest  reservations  and  shall  have  pierfected  a  selection,  con- 
formably to  existing  regulations,  of  specific  tracts  of  land  in  lieu  thereof. 

In  Newhall  v.  Sanger  (92  U.  S.,  761)  the  court  had  under  consider- 
ation the  act  of  March  3,  1853  (10  Stat.,  245),  which  excepted  from 
pre-emption  and  sale  *' lands  claimed  under  any  foreign  grant  or 
title,"  and,  construing  the  statute,  held  (p.  765): 

This  section  expressly  excludes  from  pre-emption  and  sale  all  lands  claimed  under 
any  foreign  grant  or  title.  It  is  said  this  means  "lawfully"  claimeil;  but  there  is  no 
authority  to  import  a  word  into  a  statute  to  change  its  meaning. 

But  for  the  act  of  June  6, 1900,  mq^ra,  restricting  the  right  of  selec- 
tion to  surveyed  lands,  Peavey  would  have  a  right  now  to  perfect  his 
selection  of  these  unsurveyed  lands,  if  they  are  otherwise  subject  to 
selection.  The  statute  expressly  says  that  if,  previous  to  October  1, 
1900,  he  shall  have  delivered  to  the  United  States  a  deed  for  his  lands 
within  the  forest  reservation  and  shall  have  made  application  for  a 
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specific  tract  of  lands  in  lieu  thereof,  the  change  in  the  law  shall  not 
affect  his  right.  The  right  of  which  the  act  of  June  6, 1900,  evidently 
speaks  is  a  right  to  carry  to  completion,  as  if  that  act  had  not  been 
passed,  an  incomplete  selection  initiated  in  the  manner  named  in  the 
act  and  pending  undisposed  of  October  1,  1900,  when  the  prohibition 
against  the  selection  of  unsurvej-ed  lands  became  effective.  This  is 
the  right  which  is  not  to  be  affected.  The  applicant  has  brought  him- 
self within  the  conditions  named  in  the  act.  His  application  is  there- 
fore excepted  from  its  operation.  The  case  is  apparently  one  between 
the  applicant  and  the  government.  If,  therefore,  the  condition  and 
character  of  the  selected  lands  now  permit  and  he  perfects  his  selec- 
tion within  a  reasonable  time,  to  be  fixed  bv  vour  office,  he  is,  under 
the  statute,  entitled  to  have  the  selection  approved  as  of  the  time  when 
it  shall  be  perfected.  (Gray  Eagle  Oil  Co.  v.  Clarke.  30  L.  D.,  570, 
581.) 

The  papers  are  herewith  returned,  and  the  case  will  be  further  con- 
sidered and  disposed  of  in  conformity  to  this  decision. 


school  land— lease  of  school  land-act  of  june  «1,  1808. 

Territory  of  New  Mexico. 

The  act  of  March  20,  1901,  of  the  legislative  asf^embly  of  New  Mexico,  amending: 
section  twelve  of  the  teiritorial  act  of  March  16,  1899,  by  striking  out  the  i)ara- 
graph  thereof  which  provides  that  all  lands  to  be  leased  under  section  ten  of  the 
act  of  Congress  of  June  21,  1898,  shall  first  be  appraised,  is  not  in  terms  or  by 
necessary  implication  retroactive;  hence  leases  executed  under  said  section  ten 
while  said  section  twelve  as  originally  enacted  was  in  force  can  not  be  approved 
without  proof  of  the  appraisal  of  the  lands  covered  thereby  prior  to  their 
execution. 

The  "lands  that  may  })e  leased  only'*  referred  to  in  section  ten  of  the  act  of  June  21, 
189S,  embrace  sections  sixteen  and  tliirty-six  granted  for  the  use  of  common 
schools,  and  the  "lands  to  the  extent  of  two  townships  in  quantity"  granted 
for  university  purposes.  There  is  no  authority  in  said  act  to  sell  any  of  these 
lands  or  the  standing  timber  thereon. 

Secretary  IlitcJuvck  to  the  Oymmimioner  of  the  General  Land  Ojfice^ 
(W.  V.  D.)  January  S,  1902.  (G.  B.  G.) 

Your  office  communication  of  April  11, 1901,  calls  the  attention  of  the 
Department  to  the  act  of  June  21^  1898  (30  Stat.,  484),  which  makes 
certain  grants  of  land  to  the  Territory  of  New  Mexico  for  school  and 
other  purposes,  the  act  of  the  legislative  assembly  of  said  Territory 
"establishing  a  board  of  public  lands,  assigning  their  duties,  and  for 
leasing  and  managing  public  lands  and  funds,"  approved  March  16, 
1899  (Laws  of  New  Mexico,  1899,  page  156),  and  an  act  of  said  legis- 
lative assembly,  a  certified  copy  of  which  is  transmitted,  amending 
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said  act  of  March  16,  1899,  approved  March  20,  1901.  The  attention 
of  the  Department  is  especially  directed  to  certain  provisions  of  these 
acts  relative  to  the  leasing  and  sale  of  the  lands  granted  the  Territory 
for  common  school  and  university  puiposes,  and  it  is  requested  that 
the  jurisdiction  of  the  Department  over  the  '^  lands  which  niaj'  be 
leased  only"  be  defined.  Specifically,  j^our  office  asks  also  to  be 
advised  whether  certain  leases  on  file  in  your  office  awaiting  appmisal 
of  the  leased  lands  may  be  approved  without  further  delay,  in  view  of 
certain  provisions  of  the  act  of  March  20,  1901,  supra. 

In  accordance  with  permission  given  by  this  Department,  the  Solic- 
itor-General for  said  Territorv  has  filed  a  brief  on  behalf  of  the  Ter- 
ritory,  urging  that  the  territorial  legislation  be  upheld,  and  that  the 
Department  decide  that  by  virtue  of  such  legislation  said  leases  may  be 
approved,  without  proof  that  the  leased  lands  had  been  appraised  prior 
to  the  execution  of  the  leases,  and  that  it  be  further  held  that  the  Ter- 
ritory has  authority  to  sell  the  *'  down,  mature,  and  large  growth  tim- 
ber "on  sections  sixteen  and  thirty-six,  granted  to  the  Territory  as 
school  lands. 

Section  one  of  the  act  of  June  21, 1898,  ^npra,  grants  to  the  Territory 
of  New  Mexico  sections  sixteen  and  thirty-six  (with  certain  exceptions 
not  necessary  to  notice),  for  the  support  of  common  schools.  Section 
3  thereof  grants  ''lands  to  the  extent  of  two  townships  in  quantity," 
and,  in  addition,  sixty -five  thousand  acres,  together  with  all  saline 
lands,  for  university  purposes,  and  grants  one  hundred  thousand  acres 
for  the  use  of  an  agricultural  college,  and  provides,  as  to  the  lands 
ganted  by  that  section: 

That  the  proc'eeds  of  the  sale  of  said  lands,  or  any  portion  thereof,  nhall  constitute 
permanent  funds  to  be  safely  invested,  and  the  income  thereof  to  be  used  exclusively 
for  the  purposes  of  such  university  and  agricultural  college,  reHj)ectively. 

The  lands  granted  by  section  one  for  the  support  of  common  schools 
and  the  ''  lands  to  the  extent  of  two  townships  in  (|uantity  "  granted 
by  section  3  for  university  purposes,  had  been  previous!}^  '"  reserved" 
for  such  purposes  by  sections  5  and  (j  of  the  act  of  July  22,  18o4  (10 
Stat.,  308,  309).  Section  (>  of  said  act  of  June  21,  1S9S,  makes  grants 
of  lands  for  various  objects  of  internal  improvenients.  Section  10 
thereof  is  in  part  as  follows: 

That  the  lands  reserved  for  university  purposes,  including?  all  saline  lands,  and 
sections  sixteen  and  thirty-six  reserved  for  public  schools,  may  be  leased  under  such 
laws  and  rej^ulationa  as  may  be  hereafter  prescrilnnl  by  the  legislative  assembly  of 
said  Territory;  ....  And  it  shall  be  unlawful  to  cut,  remove  or  ai)i)ropriate  in 
any  w^ay  any  timber  growing  upon  the  lands  leased  under  the  j)rovision8  of  tins 
act,  ....  The  remainder  of  the  lands  granted  by  this  act,  except  those  lands 
which  may  be  leased  only  as  al)ove  provide<l,  may  Ixj  sold  under  such  laws  and 
regulations  as  may  be  hereafter  prescribed  by  the  legislative  assembly  of  said  Terri- 
tory; .  •  .  .  Provided^  That  such  legislative  assembly  may  provide  for  leasing  all 
or  any  part  of  the  lands  granted  in  this  act  on  the  same  terms  and  under  the 
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same  limitations  prescribed  above  as  to  the  lands  that  may  be  leased  only,  but  all 
leases  made  under  the  provisions  of  this  act  shall  be  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  and  all  investments  made  or  securities  purchased  with  the 
proceeds  of  sales  or  leases  of  land  provided  for  by  this  act  shall  be  subject  to  like 
approval  by  the  Secretary  of  the  Interior. 

The  territorial  act  of  March  16,  1899,  supra ^  constitutes  the  Gov- 
ernor, Solicitor-General,  and  Commissioner  of  Public  Lands  of  the 
Territory  a  board  for  the  leasing,  sale,  general  management,  and  con- 
trol of  all  public  lands  granted  to  said  Territory,  and  section  12  thereof 
provides  ''  that  all  lands  to  be  leased  shall  first  be  appraised  by  the 
board." 

The  territorial  act  of  March  20,  1901,  %xq>ra^  amends  section  12  of 
the  act  of  March  16,  1899,  by  striking  out  the  paragraph  quoted,  and 
by  adding  thereto  authorization  to  the  board  "to  sell  the  down, 
mature,  and  large  growth  timber  on  any  of  the  sixteenth  and  thirty- 
sixth  sections  of  said  land  granted  as  school  lands,"  and  providing 
specifically  the  manner  of  sale,  but  does  not  provide  that  these  sales 
shall  be  subject  to  the  approval  or  supervision  of  the  Secretary  of  the 
Interior  or  any  other  federal  officer. 

Your  office  states  that  there  are  now  pending  therein  a  number  of 
leases  awaiting  repoi-ts  of  appraisal  before  submission  for  approval, 
and  requests  instructions  as  to  whether  the  territorial  act  of  March  20, 
1901,  ''obviates  the  necessit}^  of  requiring  reports  of  appraisal  of  lands 
leased  prior  to  its  enactment." 

In  an  opinion  rendered  by  the  Assistant  Attorney-General  for  this 
Department,  June  5,  1900  (15  Assistant  Attorneys-Generars  Opinions, 
234),  it  was  held,  in  view  of  the  provision  in  section  12  of  the  act  of 
March  16,  1899,  above  cited,  "that  the  appraisal  of  the  lands  to  be 
leased  is  a  necessary  prerequisite  to  such  leasing  and  to  the  approval 
of  the  lease  by  the  Secretarv  of  the  Interior." 

In  this  view,  the  leases  on  file  in  your  office  cannot  be  approved 
without  proof  of  the  appraisal  of  the  leased  lands  before  the  execution 
of  the  leases.  Appraisal  being  a  necessary  prerequisite  to  the  leasing 
of  the  lands,  if  these  lands  were  not  appraised  before  the  leases  were 
executed,  then  the  leases  were  invalid  from  the  beginning,  and  the 
repeal  of  the  law  in  force  at  the  date  of  the  execution  of  the  leases 
would  not  make  them  valid.  It  is  probably  true,  and  ma}"  be  con- 
ceded for  the  purposes  of  this  opinion,  that  the  territorial  legislature 
might  have  given  validity  to  the  leases  executed  in  violation  of  that 
provision  of  the  act  of  March  16,  1H99,  requiring  an  appraisement  of 
the  land  as  a  condition  precedent  to  the  leasing  thereof,  but  it  has  not 
done  so  either  in  terms  or  by  necessaiT  implication,  and  the  presump- 
tion of  law  is  that  such  cfi'ect  was  not  intended.  There  is  nothing  in 
the  act  of  March  20,  1901,  which  permits  an  interpretation  giving  to 
it  a  retroactive  operation  or  which  warrants  the  conclusion  that  it  was 
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intended  to  apply  to  other  than  future  contracts  for  the  lea-sing  of 
these  land8.  In  other  woixis,  the  language  used  does  not  include  con- 
tiuctM  then  existing  for  the  leasing  of  these  lands,  and  in  the  inteipre- 
tation  of  a  statute  language  nia\'  not  be  imported  into  it  to  give  validity 
to  past  transactions.  I  have  therefore  to  advise  vou  that  the  leases  on 
file  in  your  office  cannot  be  approved  without  proof  of  appraisal  before 
thev  were  executed. 

The  ''lands  that  mav  be  leased  onlv"  referred  to  in  section  10  of  the 
act  of  June  21,  1898,  tnipra^  embrace  sections  sixteen  and  thirty-six 
granted  for  the  use  of  common  schools,  and  the  "lands  to  the  extent 
of  two  townships  in  quantity  "  granted  for  university  pui*poses.  These 
lands  are  referred  to  in  section  10  as  "'  reserved''  lands,  and  the  word 
reserved  as  there  used  does  not  refer  to  a  condition  created  by  that 
act,  but  to  the  lands  which  had  been  previously  reserved  by  the  act  of 
July  22,  1854,  supra.  There  were  no  reservations  of  land  made  by 
the  act  of  June  21,  1898.  This  act  made  a  grant  in  prei<rnti  of  lands 
for  the  support  of  common  schools  and  for  university  purposes,  among 
which  were  sections  sixteen  and  thirty -six  and  the  two  townships 
which  had  been  previously  reserved.  See  Territorj'  of  New  Mexico 
(29  L.  D.  364). 

There  is  no  express  authority  given  to  the  Territory  in  the  granting 
act  to  sell  sections  sixteen  and  thirt3'^-8ix  or  the  two  townships  reserved 
for  university  pui^poses.  These  lands  are  there  referred  to  as 
" reserved  for  public  schools,"  as  "reserved  for  university  purposes," 
and  as  lands  '"that  may  be  leased  only,"  as  contradistinguished  from 
those  lands  granted  b)'^  said  act,  which  may  be  either  leaded  or  sold. 
The  provision  in  section  10  making  it  unlawful  *'to  cut,  remove,  or 
appropriate  in  any  way  any  timber  growing  upon  the  lands  leased 
under  the  provisions  of  this  act,"  is  inconsistent  with  unrestricted 
right  of  sale,  whether  it  refers  to  the  grantee  or  the  lessee,  or  both, 
and  can  only  be  held  to  apply  to  such  of  said  lands  as  may  l)e  '*  leased 
only."  Of  such  are  sections  sixteen  and  thirty-six.  There  is  no 
authority  in  the  granting  act  to  sell  these  sections,  such  sales  })eing 
impliedly  inhibited.  It  results  as  matter  of  law  that  there  is  no 
authority  to  sell  the  standing  timber  thereon,  it  being  part  of  the 
realty,  and  j'our  office  is  directed  to  notify  the  proper  officers  of 
the  Territory  that,  in  the  opinion  of  this  Department,  so  much  of  the 
territorial  act  of  March  20,  1901,  as  authorizes  the  sale  of  standing 
timber  on  sections  sixteen  and  thirty -six  is  in  violation  of  the  spirit  of 
the  granting  act,  and  that  it  will  be  my  dutv  at  the  proper  time  to  call 
the  attention  of  Congress  to  said  territorial  act  and  to  reconnnend  that 
it  be  disapproved  by  that  body,  in  the  exercise  of  the  authority  con- 
ferred by  section  1850  of  the  Revised  Statutes.  If,  in  the  meantime, 
it  be  brought  to  the  attention  of  your  office  that  the  territorial  authori- 
ties shall  have  taken  steps  to  carry  said  act  into  effect,  the  Department 
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should  l>e  advised  thereof,  to  the  end  that  the  Secretary  of  the  Interior 
may  exercise  such  authority  as  may  be  vested  in  him  by  law  to  prevent 
the  cutting  and  removal  of  timber  from  these  lands. 


indian  lands-railroad  right  of  way— section  6,  act  of 

february  18,  1888. 

Opinion. 

The  rijjht  of  dissent  accorded  by  section  five  of  the  act  of  February  18, 1888,  from  the 
8tatut(^ry  allowance  to  the  tribe  or  nation  provided  for  by  said  act  on  account  of 
right  of  way  granted,  is  limited  to  a  dissent  by  the  general  council  of  either  the 
nation  or  tribe  name<i,  and  there  is  no  authority  for  the  accei)tance  of  a  dissent 
by  the  principal  chief  of  such  nation  or  tril)e;  nor  is  the  Department  of  the 
Interior  authorized  to  extend  the  time  within  which  such  dissent  may  be  certified. 

Assistant  xMtorney  General   Vom   Dt^ranter   t-o   the  Stcretai^y  of  the 

Interior,  Ja7uiary  8,  1002.  (F.  W.  C.) 

I  am  in  receipt,  by  reference  from  the  Acting  Secretary  under  date 
of  the  4th  instant,  of  a  letter  from  the  CommlsHioner  of  Indian  Affairs, 
dated  December  31,  last,  transmitting  a  communication  from  the  prin- 
cipal chief  of  the  Choctaw  nation  in  the  matter  of  the  allowance  to  said 
nation  on  account  of  the  right  of  way  granted  by  ac*t  of  Congress 
approved  February  IS,  18S8  (25  Stat., 35),  to  the  Choctaw,  Oklahoma 
and  Gulf  Railroad  Company,  in  which  letter  the  principal  chief  of 
said  nation  states  that  the  general  council  will  not  convene  before  the 
first  of  October  next  and  for  that  reason  he  assumes  the  right  to  dis- 
sent from  the  statutory  allowance  of  $50  per  mile,  as  provided  for  in 
section  5  of  said  act  of  February  18, 18S8,  for  that  portion  of  the  road 
shown  upon  the  map  of  definite  location  approved  by  this  Department 
on  Novem])er  2t>,  last.  In  said  reference  my  opinion  is  desired  as  to 
"  w^hether  said  dissent  of  the  principal  chief  can  be  accepted  as  within 
the  provisions  of  said  sectioTi  5,  and  also  whether  said  section  maj'  be 
construed  to  allow  the  general  council,  at  its  regular  session,  the 
right  to  dissent  from  said  statutory  allowance,  without  regard  to  the 
time  when  the  maps  of  the  railroad  company  are  filed  in  the  Depart- 
ment and  approved.'' 

In  said  section  5  of  the  act  of  Februaiy  18,  1S88,  it  is  provided: 

That  if  the  general  council  of  either  of  the  nations  or  trilx*s  throutrh  whose  lands 
said  railway  may  be  located  nlmll,  within  four  months?  after  the  lilinp;  of  maps  of 
definite  location  as  f^et  forth  in  section  six  of  this  act,  dissent  from  the  allowance 
hereinbefore  provided  for,  and  shall  certify  the  same  to  the  Secretary  of  the  Inte- 
rior, then  all  compensation  to  1h»  paid  to  such  dissenting  nation  or  trilxj  under  the 
provisions  of  this  act  shall  Ik*  determined  as  provided  in  section  three  for  the  deter- 
mmation  of  the  compensation  to  l)e  j)aid  to  the  individual  occupant  of  lands,  with 
the  right  of  appeal  to  the  courts  upon  the  same  terms,  conditions,  and  requirementa 
ae  therein  provided. 
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It  will  be  noted  that  the  right  of  dissent  from  the  statutory  allow- 
ance of  $50  per  mile  to  the  nation  or  tribe  through  whose  lands  the 
said  railway  may  be  located,  is  limited  to  a  dissent  by  the  general 
council  of  either  of  the  nations  or  tribes,  and  I  am  of  opinion  that  the 
mere  fact  that  such  genei^al  council  may  not  in  regular  course  be  in 
jisession  within  the  time  limited  in  the  act  for  the  certification  of  a  dis- 
sent from  the  statutory  allowance,  will  not  authorize  the  acceptance 
of  a  dissent  by  the  principal  chief  of  such  nation  or  tribe,  nor  is  this 
Department  authorized  to  extend  the  time  within  which  such  dissent 
may  be  certified. 

Approved,  January  8,  1902: 
E.  A.  Hitchcock, 

Secretary, 


ABANDONED  MILITABY  RESERVATION-^rURISDICTION-WITHDRAWAIi. 

Allen  H.  Cox  (On  Re-review). 

So  long  afi  the  title  to  public  land  remains  in  the  governmenti  the  land  department, 
and  the  Secretary  of  the  Interior  as  the  head  of  that  department,  are  authorized 
to  try  and  determine  the  rights  of  claimants  therefor;  and  this  power  of  necessity 
carries  with  it  the  power  and  involves  the  duty  of  determining  whether  such 
title  remains  in  the  government  or  has  been  granted  away  from  it. 

An  authoritative  order  by  the  proper  executive  department  of  the  government,  direct- 
ing the  withdrawal  of  public  lands  from  disposition,  is,  while  in  force,  a  bar  to 
the  appropriation  of  the  land  under  the  public  land  laws. 

Withdrawals  of  public  lands  may  be  made  for  present  public  uses,  or  disposition  in 
a  special  way,  or  in  anticipation  of  future  uses  or  disposal. 

Secretary  Hitchcfjck  to  the  Commissioner  of  the  General  Land  Office^ 
QN,  V.  D.)  January  10,  1902,  (G.  B.  G.) 

This  is  a  motion  by  Allen  H.  Cox,  for  himself  and  thirteen  other 
persons,  asking  a  review  of  departmental  decision  of  October  15, 1901 
(31  L.  D.,114),  involving  certain  lands  in  the  abandoned  Fort  Ha3's 
military  reservation,  State  of  Kansas.  Said  decision  referred  to  the 
acts  of  July  5, 1884  (23  Stat.,  103),  and  August  23, 1894  (28  Stat.,  491), 
providing  for  the  disposal  of  abandoned  military  reservations,  and  set 
out  certain  executive  orders  affecting  the  disposal  of  the  lands  in  con- 
troversy, notably  the  order  of  March  22, 1895,  withdrawing  the  lands 
in  said  reservation  "from  settlement  and  entry,"  the  order  of  June  13, 
1899,  vacating  the  order  of  March  22, 1895,  andcontaining  the  explana- 
tory statement  that  the  action  therein  taken  would  open  to  "settle- 
ment" all  of  the  lands  in  said  reservation,  except  those  covered  by 
improvements,  and  the  order  of  August  24,  1899,  again  withdrawing 
said  lands  from  disposition  under  the  acts  mentioned.  And  upon  a 
study  of  said  acts  and  executive  orders  it  was  held  that  these  lands 
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were  open  to  settlement,  but  not  to  entry,  between  June  13,  1899,  and 
August  24,  1899;  that  an  application  to  enter  said  lands,  presented  at 
the  local  office  between  said  dates,  did  not  initiate  a  claim  sufficient 
to  except  the  land  applied  for  from  the  grant  of  said  reservation  to  the 
State  of  Kansas  made  by  the  act  of  March  28, 1900  (31  Stat,  52),  and 
your  office  was  directed  to  take  steps  in  accordance  with  the  decision 
to  clear  the  record  of  all  entries  allowed  of  lands  in  the  reservation 
resting  alone  upon  applications  presented  at  the  local  office  between 
said  dates. 

This  decision  was  rendered  upon  the  petition  of  the  State  of  Kansas 
asking  the  review  of  a  former  departmental  decision  herein  of  June 
26,  1900  (30  L.  D.,  90),  wherein  it  had  been  held  that  the  lands  within 
said  reservation  were  subject  to  both  settlement  and  entry  between 
June  13,  1899,  and  August  24,  1899,  and  that  the  homestead  applica- 
tion of  Cox  for  a  tract  of  land  therein  presented  between  said  dates 
was  the  initiation  of  a  valid  claim  to  the  land  applied  for,  and  defeated 
to  that  extent  the  grant  to  the  State.  Cox  and  his  associates  in  the 
pending  motion  claim  under  homestead  entries  allowed  pursuant  to 
the  Department's  said  decision  of  June  26,  1900. 

It  is  urged  in  the  pending  motion  that  the  departmental  decision  of 
October  15,  1901,  was  and  is  void  for  want  of  jurisdiction  in  the 
Department  to  render  it,  in  that  the  decision  of  June  26, 1900,  became 
final  under  the  rules  of  the  Department,  and  the  State  of  Kansas  was 
bound  thereby;  that  the  '*  departmental  orders  attempting  to  suspend 
the  operation  of  the  acts  of  July  5,  1884,  and  August  23,  1894,"  were 
nugatory  and  void,  and  did  not  withdraw  said  lands  from  the  opera- 
tion of  said  acts  of  Congress;  and,  generally,  that  the  decision  of 
October  15,  1901,  was  contrary  to  law  and  the  well-established  rules 
of  the  Department. 

So  long  as  the  title  to  public  land  remains  in  the  government,  the 
land  department  and  the  Secretary  of  the  Interior,  as  the  head  of  that 
department,  are  authorized  to  try  and  determine  the  rights  of  claim- 
ants therefor,  and  this  power  of  necessity  carries  with  it  the  power 
and  involves  the  duty  of  determining  whether  such  title  remains  in 
the  government  or  has  been  granted  away  from  it.  The  present  case 
arose  upon  the  application  of  (]ox  to  enter  a  tract  of  land  lying  within 
the  limits  of  the  said  abandoned  Fort  Hays  military  reservation,  the 
rejection  of  that  application  by  the  local  officers,  and  the  appeal  of 
Cox  therefrom. 

The  State  of  Kansas  had  not  been  heard  and  was  not  a  party  to  the 
proceeding.  The  Department's  decision  of  June  26,  1900,  was  ren- 
dered in  an  ex  parte  proceeding,  and  while  that  decision  referred  to 
the  grant  to  the  State  made  by  the  act  of  March  28, 1900,  the  claim  of 
Cox  might  have  been  denied  without  reference  to  that  act,  because 
that  claim  rested  upon  a  homestead  application  for  land  in  reservation 
at  the  date  of  its  presentation.    A  motion  for  review  of  that  decision 
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was  filed  by  "The  Committee  on  F.  H.  M.  Reservation,''  which  wa« 
treated  by  the  Department  as  the  petition  of  the  State,  and  denied^ 
but  the  State  afterwards  disclaimed  responsibility  for  said  motion. 
Indeed,  although  the  grant  to  the  State  had  been  made,  it  was  condi- 
tioned upon  the  State's  acceptance  thereof,  and  the  State  had  not  yet 
accepted  it,  and  could  not  be  said  in  law  to  be  a  party  in  interest 
How,  then,  can  it  be  well  said  that  the  State  was  estopped  from  urging 
its  claim  to  said  land  under  the  grant,  or  that  the  Department  might 
not  with  propriety  hear  and  determine  the  validity  of  that  claim? 

There  is  no  force  in  movant's  contention  that  the  executive  orders 
withdrawing  these  lands  from  settlement  and  entry  were  nugatory  and 
void,  in  that  their  purpose  was  to  suspend  the  operation  of  the  acts  of 
July  5, 1884,  and  August  23,  1894.  Without  entering  into  any  dis- 
cussion of  the  purpose  to  be  subserved  as  contemplated  by  these  with- 
.drawals,  it  is  enough  to  say  that  they  were  the  authorized  acts  of  the 
executive,  and  as  such  prevented  while  they  were  in  force  an  appro- 
priation of  the  land  under  the  public  land  law?.  See  decisions  of  the 
Supreme  Court  of  the  United  States  in  cases  of  Wolsey  v.  Chapman 
(101  U.  S.,  755);  Wood  ^^  Beach  (156  U.  S.,  548);  Spencer  v.  McDougal 
(159  U.  S.,  62);  Riley  v.  Wells  (Book  19,  Lawyers'  Co-operative  Edition 
of  United  States  Supreme  Court  Reports,  648).  In  the  case  last  cited 
it  was  held  that  where  the  proper  executive  department  of  the  govern- 
ment had  issued  an  authoritative  order  directing  the  local  land  officers 
to  withhold  the  lands  there  in  dispute  from  sale,  such  order  was, 
while  in  force,  sufficient  to  defeat  a  settlement  for  the  purpose  of 
pre-emption,  notwithstanding  it  was  afterwards  found  that  the  law, 
by  reason  of  which  the  action  was  taken,  did  not  contemplate  such  a 
withdrawal. 

And  the  general  rule  above  stated  holds  good  in  instances  like  the 
present  one,  where  the  withdrawal  was  made  in  anticipation  of  a  con- 
gressional grant  of  the  lands  withdrawn.  In  the  case  of  Hans  Olesoa 
(28  L.  D.,  25,  31),  it  was  said: 

In  the  nomenclature  of  the  public  land  laws,  the  word  **  withdrawal"  is  generally 
used  to  denote  an  order  issued  by  the  President,  Secretary  of  the  Interior,  Commis- 
sioner of  the  Greneral  Land  Office,  or  other  proper  officer,  whereby  public  lands  are 
withheld  from  sale  and  entry  under  the  general  land  laws,  in  order  that  presently 
or  ultimately  they  may  be  applied  to  some  designated  public  use,  or  disposed  of  in 
some  special  way.  Sometimes  these  orders  are  not  made  until  there  is  an  immediate 
necessity  therefor,  but  more  frequently  the  necessity  for  their  making  is  anticipated- 

It  is  well,  too,  in  the  present  case  to  not  lose  sight  of  the  fact  that 
Congress  impliedly  gave  recognition  to  these  withdrawals  by  its  sub- 
sequent grant  of  the  lands  involved,  for  the  pui'posc  anticipated  in  the 
withdrawals.  The  congressional  action  added  nothing  to  the  validity 
of  the  withdrawals,  but  proves  the  foresight  and  wisdom  of  the  land 
department  in  making  them,  and  illustrates  the  necessity  for  the  exist- 
ence of  such  authority  in  the  executive  department  of  the  government 
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Upon  the  general  contention  that  the  decision  under  review  was  con- 
trary to  law  and  the  well-established  rules  of  the  Department,  it  will  be 
sufficient  to  say  that  it  was  shown  in  the  decision  itself  that  the  action 
taken  was  in  keeping  with  the  law,  and,  while  it  was  therein  admitted 
that  the  practice  that  had  theretofore  prevailed  in  the  administration 
ef  the  act  of  1894r,  with  reference  to  the  appraisement  of  the  land,  had 
in  the  case  of  surveved  lands  been  in  keeping  with  the  contention  of 
Cox  and  his  associates,  it  was  pointed  out  that  the  better  practice 
required  the  appraisement  of  such  lands  before  entries  were  allowed 
therefor,  and,  besides,  that  there  could  be  no  doubt  of  the  power  of 
the  Secretary  of  the  Interior  to  require  such  antecedent  appraisements, 
and  that  the  orders  and  correspondence  relating  to  these  lands  justified 
the  conclusion  that  it  was  the  intention  of  the  Department  to  have 
such  appraisements  first  made. 

The  motion  for  review  is  denied. 


settlement-restdence-ad%':erse  claim. 
Meyer  v.  Noktiiern  Pacific  Ry.  Co. 

In  order  to  succepsfully  assert,  as  against  an  inten'^ening  railroad  selection  made  under 
the  act  of  March  2,  1899,  a  right  or  claim  acquired  by  settlement  upon  unsur- 
veyed  land  with  a  v^iew  to  entry  thereof  under  the  homestead  laws,  the  home- 
stead applicant  must  show  that  he  established  an  actual  residence  upon  the  land 
within  a  reasunat)le  time  after  settlement  and  that  such  residence  had  been  main- 
tained to  the  date  of  the  presentation  of  his  homestead  application. 

Seer ttury  Hit clicock  to  the  Cimxinhf^hmer  of  the  General  Land  Office^ 
(W.  V.  D.)  January  10.  1902.  (F.  W.  C.) 

The  Department  has  considered  the  appeal  b}'  Christian  Meyer  from 
your  office  decision  of  July  23,  last,  affirming  the  action  of  the  local 
officers  in  rejecting  his  homestead  application  covering  the  SE.  i  of 
Sec.  14,  T.  12  N.,  R  6  W.,  Vancouver  land  district,  Washington,  for 
conflict  with  the  selection  made  of  this  land  bv  the  Northern  Pacific 
Railwav  Companv. 

Said  company  made  selection  of  the  land  on  July  11,  1899,  under 
the  provisions  of  the  act  of  March  2,  1899  (30  Stat.  993),  while  it  w'as 
yet  unsurvo\"ed,  the  plat  of  the  survey  of  this  township  not  having 
been  tiled  until  June  7,  1900.  A  new  selection  list  describing  the 
lands  according  to  the  lines  of  the  public  surve}'  was  filed  by  the 
railway  company  on  June  20,  1900. 

On  the  dav  the  plat  of  the  township  was  filed  in  the  local  office  (June 
7,  1900),  Meyer  filed  in  that  office  his  homestead  application  covering 
the  tract  here  in  (question,  in  support  of  which  he  alleged  settlement 
upon  the  land  May  15,  1899.  Said  application  was  rejected  for  con- 
flict with  the  pending  selection  bv  the  railway  company,  from  which 
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action  Meyer  appealed,  and  on  July  9,  1900,  your  office  directed  the 
local  officers  to  order  a  hearing,  which  was  duly  held,  and  upon  the 
testimony  adduced  it  was  found  that  Meyer  finished  the  erection  of 
his  cabin  upon  this  land  on  May  15,  1899;  that  he  had,  up  to  the  time 
of  the  hearing,  slashed  about  three-fourths  of  an  acre,  and  that  he  had 
planted  a  small  portion  of  the  clearing  to  garden  stuff  which  did  not 
produce  a  crop.  With  regard  to  his  residence  upon  the  tract  it  wa« 
found  that  from  May,  1899,  to  the  date  of  the  hearing,  he  had  merely 
made  occasional  visits  to  the  land;  that  he  had  always  lived  at  the  town 
of  Pe  Ell,  that  he  owned  a  team,  with  two  horses,  and  a  wagon,  which 
he  had  kept  all  of  the  time  at  Pe  Ell,  using  the  same  for  hauling  and 
draying;  that  the  land  in  question  is  broken,  hilly  and  rocky,  cut  up 
with  canons;  that  it  is  generally  poor  farming  land,  its  chief  value 
consisting  of  the  merchantable  timber  growing  thereon,  the  same 
being  valued  at  from  $3,500  to  $4,000. 

From  this  testimony  the  local  officers  recommended  that  his  appli- 
cation be  rejected  and  the  companj-'s  selection  permitted  to  remain 
intact,  which  recommendation  is  sustained  in  vour  office  decision  from 
which  Meyer  has  appealed  to  this  Department. 

In  his  appeal  the  finding  of  fact  with  regard  to  his  residence  and 
improvements  upon  this  tract  is  not  questioned,  but  it  is  contended 
that  the  quality  of  his  residence  subsequently  to  the  filing  of  the  rail- 
road list  of  July  11,  1899,  should  not  be  considered  in  determining 
whether  the  land  was  on  that  date  subject  to  selection  by  the  railway 
company. 

The  act  of  1899  limits  selections  made  under  that  act  to  the  public 
lands  ''to  which  no  advei-se  right  or  claim  shall  have  been  attached  or 
have  been  initiated  at  the  time  of  the  making  of  such  selection." 

Meyer  alleges  settlement  upon  this  land  about  two  months  prior  to 
the  filing  of  the  railroad  selection  list  on  July  11,  1899,  and  it  is  clear 
that  said  selection  was,  therefore,  subject  to  the  claim  that  might  ripen 
under  such  settlement.  As  Meyer's  claim  rested  upon  settlement  made 
upon  unsorveyed  land  with  a  view  to  entry  under  the  homestead  laws,  it 
was  necessary  that  he  should,  in  order  that  such  right  or  claim  might  be 
successfully  asserted  as  against  an  intervening  claim,  show  that  he  estab- 
lished an  actual  residence  upon  the  land  within  a  reasonable  time  after 
settlement,  and  that  such  residence  had  been  maintained  to  the  date  of 
the  presentation  of  his  homestead  application  in  furtherance  of  such 
claims  or  right  under  the  settlement,  as  alleged.  Failing  in  this,  it  must 
be  held  that  no  such  right  or  claim  was  initiated  as  served  to  defeat  the 
railroad  selection,  in  other  respects  regular  and  valid. 
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railroad  grant— alternate  8ecnon&-act  of  march  «,  1899. 

Northern  Pacific  Ry.  Co. 

The  even-numbered  sections  alternate  to  those  granted  in  aid  of  the  construction  of 
the  Northern  Pacific  railroad,  are  not  ** reserved"  within  the  meaning  of  that 
term  as  employed  in  section  three  of  the  act  of  March  2,  1899. 

Seci\4a7*y  Ilitchooch  to  the  Qminiisitioner  of  tlu^  (reneral  Land  Office^ 
<W.  V.  D.)  January  17,  1902,  (F.  W.  G.) 

Under  date  of  April  1st  last  your  office  submitted,  with  the  recom- 
mendation that  the  same  be  approved  as  the  basis  for  patent,  clear 
lists  numbered  5  and  6,  State  of  Oregon,  and  64,  State  of  Montana,  of 
lands  selected  by  the  Northern  Pacific  Railway  Company  under  the 
provisions  of  the  act  of  March  2,  1899  (30  Stat.,  993). 

From  your  oflSce  letter  of  the  6th  ultimo,  it  appears  that  a  number 
of  tracts  included  in  said  lists  are  parts  of  the  even-numbered  or 
reserved  alternate  sections  within  the  primary  limits  of  the  Northern 
Pacific  railroad  land  gmnt.  The  attention  of  the  Department  was  not 
called  to  this  fact  by  your  office  when  submitting  these  lists  originall3\ 
and  the  same  was  not  considered  when,  on  April  10th  last,  the  lists 
were  approved  and  returned  to  your  office.  Patents  have  not  as  yet, 
however,  issued  to  the  company  for  the  lands  included  in  these  lists. 

With  your  office  letter  of  the  sixth  ultimo  was  forwarded  a  memo- 
randum filed  on  behalf  of  the  Northern  Pacific  Railway  Company,  in 
support  of  its  claimed  right  to  make  selection  under  the  act  of  1899  of 
the  reserved  alternate  sections  within  the  primary  limits  of  its  land 
grant. 

The  third  section  of  the  act  of  March  2,  1899,  supra,  under  which 
the  selections  in  question  were  made,  provides  that  upon  the  execu- 
tion and  filing  with  the  Secretary  of  the  Interior  b}^  the  Northern 
Pacific  Railroad  Company  of  the  proper  deed  releasing  and  conveying 
to  the  United  States  the  lands  granted  to  said  company  within  the 
Mount  Ranier  National  Park  and  the  Pacific  forest  reserve,  the  said 
company  shall  be  entitled  to  select  "an  equal  quantity  of  non-mineral 
public  lands,  so  classified  as  non-mineral  at  the  time  of  actual  govern- 
ment survey,  which  has  been  or  shall  be  made,  of  the  United  States 
not  reserved  and  to  which  no  adverse  right  or  claim  shall  have 
attached  or  have  been  initiated  at  the  time  of  the  making  of  such 
selection,  lying  within  any  State  into  or  through  which  the  railroad  of 
said  Northern  Pacific  Railroad  Company  runs,  to  the  extent  of  the 
lands  so  relinquished  and  released  to  the  United  States." 

It  will  be  seen  that  the  company  was  limited,  among  other  things, 
in  its  selections  to  be  made  under  this  act,  to  public  lands  **  not 
reserved  "  at  the  time  of  the  making  of  such  selections. 
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Are  the  sections  alternate  to  others  granted  in  aid  of  the  construc- 
tion of  railroads,  reserved  lands  within  the  meaning  of  the  act  of  March 
2,  1899,  mpra? 

The  early  legislation  with  regard  to  these  sections  alternate  to  others 
granted  in  aid  of  the  construction  of  railroads,  impressed  them  with 
the  character  of  reserved  lands.  The  general  pre-emption  act  of  Sep- 
tember 4,  1841  (5  Stat.,  453),  specifically  excepted  from  pre-emption 
lands  reserved  to  the  United  States  alternate  to  other  sections  granted 
in  aid  of  the  construction  of  any  canal,  railroad  or  other  improvement. 
By  the  act  of  March  3,  1853  (10  Stat.,  244),  the  pre-emption  laws,  as 
thev  then  existed,  were  extended  over  these  alternate  reserved  sections 

ml  I 

of  public  lands  along  the  line  of  railroads  for  the  construction  of  which 
public  lands  had  been  or  might  thereafter  be  granted,  by  act  of  Con- 
gress; but  that  act  contained  a  proviso  declaring  that,  ''The  price  to 
be  paid  shall  in  all  cases  be  two  dollars  and  fifty  cents  per  acre  or  such 
other  minimum  price  as  is  now  fixed  by  law  or  may  be  fixed  upon  lands 
hereafter  granted."  The  homesteader  was  also  restricted  in  entry  to 
eighty  acres  of  these  resei'ved  alternate  sections,  while  he  might  make 
entry  of  one  hundred  and  sixty  acres  elsewhere.  Sec.  1,  act  May  20, 
1862  (12  Stat.,  392). 

The  policy  defined  by  this  legislation  is  again  recognized  in  section 
2357  of  the  Revised  Statutes,  wherein  it  is  provided: 

That  the  price  to  be  paid  for  alternate  reserved  lands  along  the  line  of  railroads 
within  limits  granted  by  any  act  of  Congress,  shall  be  two  dollars  and  fifty  cents  per 
acre. 

It  has  been  held  that  such  lands  are  not  subject  to  the  ordinary' 
indemnity  provision  found  in  most  land  grants  made  in  aid  of  the  con- 
struction of  railroads. 

By  act  of  July  26,  1866  (14  Stat.,  289),  there  was  granted  to  the 
State  of  Kansas,  for  the  use  and  benefit  of  the  Union  Pacific  Railroad 
Company,  southern  branch,  afterwards  known  as  the  Missouri,  Kan- 
sas and  Texas  Railway  Company,  every  alternate  section  of  land,  or 
parts  thereof,  designated  by  odd  numbers,  to  the  extent  of  five  alter- 
nate sections  per  mile  on  each  side  of  said  road,  and  not  exceeding  in 
all  ten  sections  per  mile,  with  right  of  indemnity  for  those  sections 
sold,  granted,  or  to  which  the  right  of  homestead  or  preemption  set- 
tlement had  attached  at  the  djite  of  the  definite  location  of  said  line  of 
road,  to  be  selected  '^from  the  public  lands  of  the  United  States  near- 
est to  the  sections  above  specified,"  meaning  the  granted  lands. 

The  indemnity  limits  of  this  grant  overlap  the  primary  limits  of  the 
grant  made  by  the  act  of  March  3,  1863  (12  Stat.,  772),  in  aid  of  the 
construction  of  what  was  known  as  the  Leavenworth,  Lawrence  and 
Galveston  Railroad,  and  within  said  conflicting  limits  the  Missouri, 
Kansas  and  Texas  Railway  Company  made  selection  of  the  even- 
numbered  sections  and  the  patent  of  the  United  States  was  issued  con- 
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veying  such  even-numbered  sections  for  the  use  and  benefit  of  the 
Missouri,  Kansas  and  Texas  Railway  Company.  Thereafter  a  suit 
was  brought  in  the  name  of  the  United  States  to  cancel  and  set  aside 
said  patents,  which  case  is  reported  in  141  U.  S. .  858, 870,  371,  where, 
in  referring  to  these  lands,  it  was  said  by  the  court: 

Now,  it  is  clear  that  the  et'en-numbered  sections,  within  the  place  limits  of  the 
Leavenworth  road,  were  reserved  by  the  act  of  1863,  for  purposes  distinctly  declared 
by  Congress,  and  which  might  be  wholly  defeated  if  the  Missouri-Kansas  company 
were  permitted  to  take  them  as  indemnity  lands  under  the  act  of  1866.  The  require- 
ment in  the  second  section  of  the  act  of  1863,  that  the  "reserved  sections"  which 
^'remain  to  the  United  States,'*  within  ten  miles  on  each  side  of  the  Leavenworth 
road,  *' shall  not  be  sold  for  less  than  double  minimum  price  of  the  public  lands 
when  sold,"  nor  be  subject  to  sale  at  private  entry  until  they  had  been  offered  at 
public  sale  to  the  highest  bidder,  at  or  above  the  increased  minimum  price;  the 
privilege  given  to  actual  bona  fide  settlers,  under  the  preemption  and  homestead  laws^ 
to  purchase  thone  lands  at  the  increased  minimum  price,  after  due  proof  of  settlement^ 
improvement,  cultivation  and  occupancy;  and  the  right  accorded  to  settlers  on  such 
sections  under  the  homestead  laws,  improving,  occupying  and  cultivating  the  same^ 
to  have  patents  for  not  exceeding  eighty  acres  each,  are  inconsistent  with  the  theory 
that  the  even-numheTed  sections,  so  remaining  to  the  United  States,  within  the  place 
limits  of  the  Leavenworth  road  could  be  taken  as  indemnity  lands  for  a  railroad 
corporation. 

As  the  natural  result  of  the  construction  of  the  road  aided  would  be  an  increase  in 
the  market  value  of  the  reserved  sections  remaining  to  the  United  States,  within  the 
place  limits  of  the  Leavenworth  road,  those  sections  were  not  left  to  be  disposed  of 
under  the  general  laws  relating  to  the  public  domain.  But,  in  order  that  the  govern- 
ment might  get  the  benefit  of  such  increased  value,  and  thereby  reimburse  itself  to 
some  extent  for  the  lands,  granted — the  title  to  which  vested  in  the  State  or  the  com- 
pany upon  the  definite  location  of  the  line  of  the  road,  and,  by  relation,  as  of  the 
date  of  the  grant — the  act  of  1863  made  special  provisions  in  reference  to  those 
reserved  sections,  and  thereby,  and  for  the  accomplishment  of  particular  purposes 
expressly  declared,  segregated  them  from  the  body  of  the  public  lands  of  the  United 
States.  Being  thus  devoted  to  specified  objects,  they  were  reserved  to  the  United 
States,  and  could  not  be  selected  by  the  State  either  under  the  act  of  1863  or  under 
that  of  1866  for  other  and  different  objects.  They  could  not  be  selected  as  indemnity 
lands  under  the  act  of  1863,  because  at  the  date  of  its  passage  they  were  reserved  for 
the  special  purposes  indicated  in  the  second  section  of  the  act  of  1863. 

It  follows  that  the  Missouri,  Kansas  and  Texas  Railroad  Company  was  not  entitled^ 
in  virtue  of  the  act  of  1866,  to  have  indemnity  lands  from  the  etrn-numbered  sections 
within  thepl(we  limits  of  the  Leavenworth  road. 

The  granting  of  lands  in  aid  of  the  construction  of  railroads  was  dis- 
continued about  the  year  1871,  but  since  that  time  the  increase  in  the 
building  of  railroads  has  been  enormous,  so  that  great  portions  of  the 
public  domain  have  been  brought  within  closer  communication  with 
railroads  than  many  of  the  lands  in  the  place  limits  of  the  grants  made 
in  aid  of  the  construction  of  railroads,  some  of  which  grants  are  eighty 
miles  in  width.  Because  of  this  fact  said  alternate  sections  have  lost 
much  of  their  early  advantage  of  location,  and  since  1879  the  legisla- 
tion with  regard  to  these  alternate  sections  seems  to  have  placed  them 
on  a  footing  with  other  unreserved  public  lands. 
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By  the  act  of  March  3,  1879  (20  Stat,  472),  it  wa^  provided- 

That  from  and  after  the  passage  of  this  act,  the  even  sections  within  the  limits  of 
any  grant  of  public  lands  to  any  railroad  company,  or  to  any  military'  road  company^ 
or  to  any  State  in  aid  of  any  railroad  or  military  road  shall  be  opened  to  settlers 
under  the  homestead  laws  to  the  extent  of  one  hundred  and  sixty  acres  to  each  set- 
tler. 

See  also  act  of  July  1,  1879  (21  Stat,  46). 

By  the  third  section  of  the  act  of  June  15,  1880  (21  Stat.,  237),  it 
was  pro\rided— 

That  the  price  of  lands  now  subject  to  entry  which  were  raised  to  two  dollars  and 
fifty  cents  per  acre,  and  put  in  market  prior  to  January,  eighteen  hundred  and  sixty- 
one,  by  reason  of  the  grant  of  alternate  sections  for  railroad  purposes,  is  hereby 
reduced  to  one  dollar  and  twenty-five  cents  per  acre. 

By  the  act  of  March  2,  1889  (25  Stat.,  854)  private  sales  of  public 
lands  were  discontinued  except  in  the  State  of  Missouri,  and  by  the 
act  of  March  3,  1891  (26  Stat,  1095)  public  sales  of  public  lands  were 
discontinued,  save  in  exceptional  instances  not  here  material.  The 
pre-emption  and  timber-culture  laws  were  also  repealed  by  that  act. 
Originally  the  controlling  purpose  in  disposing  of  the  public  lands  was 
to  obtain  public  revenue,  and  the  several  statutory  provisions  increas- 
ing or  doubling  in  price  the  alternate  reserved  or  retained  sections 
within  the  limits  of  railroad  and  other  similar  land  grants  were  enacted 
in  furtherance  of  that  purpose,  but  beginning  with  the  enactment  of 
the  homestead  law  of  May  20, 1862,  mjyra^  this  purpose  has  been  grad- 
ually and  largely  departed  from,  as  shown  by  the  legislation  here 
recited,  and  there  is  no  longer  any  statute  which  prescribes  a  method 
of  disposing  of  such  alternate  reserv^ed  or  retained  sections  which  is 
different  from  that  applicable  to  other  lands,  and  there  is  no  statute 
which  sets  apart  or  appropriates  these  sections  for  an}?  specific  or 
exclusive  purpose.  The  second  section  of  the  act  of  March  3,  1891, 
iiupra^  amended  the  act  providing  for  the  sale  of  desert  lands,  which 
amendment  has  been  construed  by  this  Department  as  reducing  in 
price  to  $1.25  per  acre  all  desert  lands  within  the  limits  of  an}^  railroad 
land  grant. 

Section  2455  of  the  Revised  Statutes,  as  amended  February  26, 1895 
(28  Stat.,  687)  authorizes  the  Commissioner  of  the  General  Land 
OflBce  in  his  discretion  to  order  into  market  and  sell  at  public  auction 
isolated  or  disconnected  tracts  or  parcels  of  the  public  domain  con- 
taining less  than  one  quarter-section,  and  this  legislation  is  held  by 
this  Department  to  be  as  applicable  to  lands  in  alternate  retained  sec- 
tions as  to  lands  located  elsewhere.     Charles  Tyler  (26  L.  D.,  699). 

The  surveyed  public  lands  valuable  chiefly  for  timber  or  stone, 
whether  within  or  without  the  limits  of  a  railroad  land  grant,  are  sub- 
ject to  purchase  at  $2.50  per  acre  under  the  acts  of  June  3,  1878  (20 
Stat,  89),  and  August  4,  1892  (27  Stat.,  348),  but  such  lands  are  not 
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by  reason  of  this  "  reserved  "  or  excluded  from  the  operation  of  other 
public  land  laws. 

It  appears  therefore  that  the  right  of  an  individual  to  appropriate 
these  alternate  sections  is  now  in  no  manner  ditferent  from  his  right 
to  appropriate  other  public  lands.  Upon  what  principle  then  can 
recent  legislation  like  that  of  March  2,  1899,  be  held  to  treat  these 
alternate  retained  sections  as  "  reserved,"  in  the  sense  of  withheld 
from  disposition  under  the  ffeneral  land  laws,  and  thus  excepted  from 
selection  under  that  act.  The  increase  in  price  was  the  only  cause  for 
the  reservation  of  these  alternate  sections,  which,  it  will  be  seen,  has 
been  practicall}^  removed  by  later  legislation. 

In  filing  its  relinquishment  und<^r  that  act  the  Northern  Pacific  Eail- 
wa}'^  Company  surrendered  its  title  to  granted  or  place  lands  only, 
supposedly  of  equal  value  to  the  alternate  retained  sections.  This  act 
was  in  the  nature  of  an  exchange  act,  and  after  most  careful  considera- 
tion of  the  entire  matter,  I  am  of  opinion  that  the  even-numbered  sec- 
tions alternate  to  those  granted  in  aid  of  the  construction  of  the 
Northern  Pacific  railroad,  should  not  be  considered  as  "reserved'^ 
within  the  meaning  of  that  term,  as  employed  in  the  said  act  of  1899. 

The  lists  heretofore  approved  are  herewith  returned  that  patents 
mav  issue  thereon. 


Northern  Pacific  Ry.  Co.  t\  Smith  et  al. 

Motion  for  review  of  departmental  decision  of  December  5,  1901, 
31  L.  I).,  151,  denied  by  Secretary  Hitchcock  January  17,  1902. 


private  CLAIM-SURVEY-IiOS  L.UCER08  GRANT. 

The  Land  Company  of  New  Mexico,  Limited,  et  al. 

CJongre88  having  confirmed  and  directed  the  survey  of  a  private  land  grant,  it  is  not 
within  the  province  of  the  land  department  to  question  it«  integrity  or  validity. 

If  there  is  doubt  as  to  the  translation  of  the  original  title  papers  relating  to  a  confirmed 
private  land  grant,  the  land  department  must  be  guided  by  the  translation  which 
governed  the  action  of  the  surveyor-general  and  of  Congress  in  the  proceedings 
leading  up  to  the  confirmation  of  the  grant. 

AVhere  conflicting  private  land  grants  have  been  confirmed  by  Congress,  each  with- 
out any  reference  to  the  other,  it  is  the  duty  of  the  land  department  to  follow 
the  confirmations  and  survey  and  patent  each  grant,  leaving  to  the  judicial 
tribunals  the  detennination  of  all  matters  of  priority  and  superiority  of  right  to 
the  area  in  conflict. 

Where  the  confirmatory  act  provides  that  the  survey  of  a  private  land  grant  ^*  shall 
conform  to  and  be  connected  with  the  public  surveys  of  the  United  States, 
...  so  far  as  the  same  can  be  done,  consistently  with  land  marks  and  bounda- 
ries specified'*  in  the  grant,  and,  on  account  of  the  absence  of  public  surveys  in 
the  vicinity  of  the  land,  it  aj>pears  to  l^e  impracticable  to  make  the  survey  con- 
form to  and  be  connected  with  the  public  surveys,  the  same  will  not  be  required. 

The  cost  of  the  survey  of  a  private  land  claim  shall  be  paid  by  the  claimant,  after  the 
completion  of  the  survey,  but  prior  to  the  issuance  of  patent. 
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Seer  eta  f*y  IIitch<iock  to  the  Cmnmission^r  of  the  General  Land  Office  ^ 
(W.  V.  D.)  January  17,  1902.  (J.  H.  F.) 

This  case  is  before  the  Department  on  appeal  by  The  Land  Com- 
pany of  New  Mexico,  Limited,  its  trustees  and  shareholders,  from  your 
office  decision  of  May  3,  1900,  whereby  your  prior  office  decision  of 
May  29,  1894,  directing  a  resurvey  of  private  land  claim  No.  47,  known 
as  the  Los  Luceros,  -or  Antoine  Leroux,  grant  in  Taos  county.  New 
Mexico,  was  revoked  and  the  previous  survey  of  said  grant  disapproved 
and  rejected,  it  being  held  in  the  later  decision  that  a  survey  of  said 
gi'ant  was  impossible  by  reason  of  uncertainty  and  vagueness  in  the 
description  of  its  boundaries. 

A  brief  history  of  the  grant  in  question,  together  with  a  statement 
of  the  various  actions  taken  by  your  office  relative  thereto,  is  essential 
to  a  proper  understanding  of  the  questions  involved  in  the  appeal. 
House  Ex.  Doc.  No.  112,  37th  Cong.,  2d  Sess.,  pp.  22-29,  sets  forth 
the  history  of  the  grant. 

In  1742  Pedor  Vijil  de  Santillana,  on  behalf  of  himself  and  his  two 
nephews,  Juan  Bautista  Vijil  and  Christoval  Vijil,  who  joined  with 
him  therein,  petitioned  Don  Caspar  Domingo  de  Mendoza,  governor 
and  captain-general  of  the  Kingdom  of  New  Mexico,  for  the  grant  of 
a  certain  tract  of  land  called  Los  Luceros,  in  the  jurisdiction  of  the 
pueblo  of  Taos,  said  tract  being  described  in  said  petition  as  foUowJj: 

Red  river  bein^  the  boundary  towards  the  north,  on  the  east  the  lauds  of  the 
pueblo  and  the  mountain,  on  the  west  the  bed  of  the  river,  and  on  the  south  lands 
of  Sebastian  Martinez. 

August  9,  1742,  Governor  Mendoza  issued  the  following  decree 
making  a  grant  in  response  to  said  petition: 

In  the  town  of  Santa  Fe,  on  the  ninth  day  of  the  month  of  August,  one  thousand 
seven  hundred  and  forty-two,  I,  Lieutenant  Colonel  Don  Gaspar  Domingo  de  Men- 
doza, governor  and  captain-general  of  this  kingdom  of  New  Mexico,  in  virtue  of  this 
petition,  should  and  did  order  the  senior  justice  of  the  jurisdiction  of  the  pueblo  of 
San  Geronimo  de  los  Taos  to  give  him  the  possession  by  him  therein  asked  for  in  the 
name  of  the  King,  our  sovereign  (God  preserve  him!)  upon  the  conditions  and  terms 
required  in  the  royal  grants,  and  in  particular  that  portion  which  refers  to  not  work- 
ing injury  to  third  parties,  requiring  sufficient  proof  thereof,  and  shall  l)e  in  the  fol- 
lowing manner:  He  shall  erect  his  house  or  habitation  two  leagues  distant,  little  more 
or  less,  from  the  pueblo  of  Taos,  taking  for  the  boundary  on  the  north  to  the 
Arroyo  Hondo,  and  two  leagues  in  latitude  shall  be  given  him  in  the  direction  of  the 
Del  Norte  river  and  towards  the  mountain  to  its  summit.  And  with  this  understand- 
ing the  possession  will  be  given  him  as  aforesaid,  for  himself,  his  children,  and  suc- 
cessors. I  have  so  provided,  ordered,  and  signed,  with  my  attending  witnesses, 
acting  by  appointment  on  account  of  the  known  absence  of  a  royal  or  public  notary, 
there  being  none  in  all  this  kingdom,  and  on  this  paj)er,  there  being  no  stamped 

paper  in  these  parts. 

Don  Gasfar  Dominoo  de  Mendoza. 

Note. — That  the  pasturing  and  watering  places  remain  common. 

Juan  Felipe  de  Rivera. 
Witness:  Mantel  Sanz  de  (lAHiizr. 
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August  12,  1742,  juridical  possession  was  given  to  the  petitioners, 
the  certificate  of  the  officer  who  gave  juridical  possession  containing 
the  following: 

I  proceeded  to  give  the  possession  granted  by  said  governor  to  the  above,  where- 
fore I  summoned  the  natives  of  said  pueblo  of  Taos,  who  were  the  governor,  casiqae,. 
officers,  and  others  of  authority,  and  having  made  to  them  the  measurement  from 
the  cemetery  of  the  church  of  their  pueblo  and  then  given  them  one  hundred  varas 
besides,  they  stated  that  they  were  satisfied  and  that  no  injury  would  result  to  them 
in  any  manner  whatsoever.  I  also  caused  the  grant  to  Sebastian  Martinez  to  be  pro- 
duced and  stated  that  no  injury  would  result  to  his  lands  by  the  grant  made  to  the 
petitioners.  Therefore,  descending  from  my  horse,  with  the  three  witnesses,  I  took 
each  of  the  petitioners  personally  by  the  hand  and  walked  with  them  over  the  tract 
and  gave  royal  possession  in  the  name  of  his  Majesty. 

May  21,  1857,  in  pursuance  of  the  act  of  Julj'  22,  1854  (10  Stat, 
308),  Antoine  Leroux,  on  behalf  of  the  legal  representatives  of  the 
original  grantees,  then  deceased,  filed  in  the  office  of  the  United  States 
surveyor-general  for  New  Mexico  the  original  title  papers,  accom- 
panied by  an  application  praying  for  the  confirmation  of  said  grant. 
This  application  sets  forth  that  the  original  grantees  became  possessed 
of  a  piece  of  land  by  virtue  of  a  grant  made  by  the  governor  of  New 
Mexico,  under  the  government  of  Spain,  on  the  12th  day  of  August, 
A.  D.  1742— 

as  set  forth  in  the  original  deed  of  grant  herewith  presented  to  which  reference  i» 
hereby  made  for  full  proof  that  said  grant  was  made  as  aforesaid  as  described  in  said 
deed  of  grant  in  the  petition,  decree  and  judicial  possession,  compared  and  recon- 
ciled one  with  the  other;  the  said  piece  of  land  is  described  and  bounded  as  follows, 
to  wit:  that  their  house  or  habitation  should  be  built  two  leagues,  more  or  less,  from 
the  pueblo  of  Taos,  should  be  bounded  on  the  north  by  the  Arroyo  Jondo  (Hondo), 
on  the  west  by  a  line  running  in  a  northerly  and  southerly  direction,  two  leagues 
west  of  the  house  or  habitation  aforesaid  or  four  leagues  west  of  a  line  over  one 
hundred  varas  west  of  the  cemetery  of  the  church  of  said  pueblo  and  running  par- 
allel from  north  to  south  with  the  line  running  in  the  same  direction  on  the  west  of 
said  cemetery;  on  the  east  by  the  west  line  of  said  pueblo  as  above  described  and  by 
the  summit  of  the  mountains  on  either  side  of  the  extent  of  said  pueblo  line  and  on 
the  south  by  lands  of  Sel)astian  Martin. 

It  was  further  stated  in  said  application  that  said  Antoine  Leroux,  on 
behalf  of  the  legal  representatives  aforesaid,  claimed  a  perfect  title 
to  said  lands  by  virtue  of  the  original  deed  of  grant  aforesaid,  and 
that— 

They  can  not  show  the  quantity  of  land  claimed,  except  as  set  forth  in  said  grants 
as  contained  in  the  above  known  metes  and  bounds,  nor  can  they  furnish  an  accu- 
rate plat  of  the  same  as  no  survey  has  ever  been  made. 

In  his  report  of  October  5, 18(>1  (Private  Land  Claims,  New  Mexico^ 
Vol.  2,  p.  943),  the  surveyor -general  considered  the  claim  thus  pre- 
sented and  recommended  that  the  grant  be  confirmed,  and  such  report 
having  subsequentl}'  been  laid  before  Congress,  said  grant,  with  others. 
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was  confirmed  by  act  of  March  3,  1869  (15  Stat,  312),  it  being  therein 
directed — 

that  the  Commissioner  of  the  General  Land  Office  shall,  without  unreasonable  delay, 
cause  the  lands  embraced  in  said  several  claims  to  be  surveyed  and  platted  at  the 
proper  expense  of  the  claimants  thereof,  and  upon  the  filing  of  said  surveys  and 
plats  in  his  office,  he  shall  issue  patents  for  said  lands. 

In  pursuance  of  this  statutory  direction,  deputy  surveyors  Sawyer 
and  McElroy,  in  1877,  surveyed  and  platted  what  they  reported  to  be 
the  land  embraced  in  said  grant,  which  survej'  was  approved  by 
Surveyor-General  Atkinson,  June  5,  1877.  The  tract  so  surveyed 
contains  an  area  of  126,024.53  acres,  and,  from  the  Arroyo  Hondo  on 
the  north,  extends  south  a  distance  of  about  25  miles  to  what  is  known 
as  the  Las  Trampas  grant,  the  northern  boundary  of  which  is  fomied 
by  the  extension  eastward  of  the  north  line  of  a  confinned  Sebastian 
Martin  grant  which  lies  several  leagues  south  of  the  pueblo  of  Taos 
and  immediately  west  of  the  Las  Trampas  grant  and  which  practically 
touches,  at  its  northeast  comer,  the  southwest  corner  of  the  tract  so 
surveyed.  The  eastern  boundary  of  the  tract  so  surveyed  was  estab- 
lished by  a  line  running  north  and  south  parallel  with  the  west  line  of 
the  pueblo  of  Taos  and  distant  west  therefrom  100  varas,  and  distant 
from  the  center,  or  church  of  said  pueblo,  one  league  and  100  varas, 
the  lands  of  said  pueblo  of  Taos  being  two  leagues  (5.206  miles)  square; 
and  the  west  boundary  of  the  tmct  so  surveyed  was  established  by  a 
line  running  north  and  south  parallel  with  the  east  line  thereof  and 
distant  west  therefrom  three  leagues. 

This  survey  having  been  objected  to  by  the  claimants  because  the 
eastern  boundary  was  not  established  at  the  summit  of  the  mountain 
range,  and  other  parties  claiming  lands  embraced  thereby  having  pro- 
tested against  its  approval,  the  surveyor-general  was  directed  to  make 
further  investigation.  As  a  result  of  diflferent  investigations  and  hear- 
ings the  then  surveyor-general  in  1888  reported  that  the  survey  was 
fraudulent  and  recommended  its  rejection  and  the  restoi*ation  to  the 
public  domain  of  all  the  land  included  therein  except  that  included  in 
other  valid  claims. 

By  decision  of  May  29,  1894,  your  office  rejected  said  survey  and 
ordered  a  new  one,  holding  the  boundaries  to  be:  On  the  north,  the 
Arroyo  Hondo;  on  the  west,  the  Del  Norte;  on  the  east,  the  suumiit 
of  the  mountain  range;  and  on  the  south,  a  line  running  east  and  west 
two  leagues  south  of  the  Arroyo  Hondo,  the  south  line  to  be  straight 
but  run  in  such  manner  as  to  give  the  claimants  the  same  amount  of 
land  they  would  get  if  it  were  located  exactly  parallel  with  said  stream. 
That  survey  not  having  been  made,  the  attorneys  for  claimants  sug- 
gested, in  1899,  that  the  main  stream  of  the  Arroyo  Hondo  should  be 
followed,  so  far  as  its  course  would  answer  the  call,  and  from  there 
the  north  boundary  should  be  a  straight  line  to  the  summit  of  the 
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mountains;  that  the  southern  boundary  should  be  made  to  conform  to 
the  course  of  the  Arroyo  Hondo;  and  that  claimants  should  not  be 
made  to  pay  the  costs  of  survey  until  the  same  is  completed. 

Upon  again  considering  the  matter,  your  office,  by  the  decision  from 
which  the  appeal  herein  was  perfected,  revoked  its  former  decision  of 
May  29,  1894,  rejected  the  survey  of  1877  and  held,  after  seemingly 
questioning  the  integrity  of  the  original  grant  and  title  papers,  that 
the  land  conveyed  by  the  grant  cannot  be  ascertained  or  surveyed  by 
reason  of  uncertainty  and  vagueness  in  the  description  thereof. 

Congress  having  coniSrmed  the  grant  and  directed  its  survey,  it  is 
evidently  not  within  the  province  of  either  your  office  or  the  Depart- 
ment to  now  question  its  integrity  or  validity.  Tameling  v.  U.  S. 
Freehold  Co.,  93  U.  S.,  644,  662;  Maxwell  Land  Grant  Case,  121  U. 
S.,  325,  369;  Astiazaran  v.  Santa  Rita  Mining  Co.,  148  U.  S.,  80,  82; 
United  States  v.  Conway,  175  U.  S.,  60,  69.  There  also  follows  a 
strong  presumption  that  the  land  embraced  in  the  grant  as  confirmed 
is  susceptible  of  definite  location,  and  in  attempting  to  carry  out  the 
intent  of  the  confirmatory  act  the  language  of  the  granting  decree, 
descriptive  of  the  lands  conveyed,  should  be  construed,  if  possible,  in 
such  manner  as  will  give  force  and  effect  to  the  grant  as  confirmed  and 
ceii»inty  to  its  boundaries. 

By  the  confirmatory  act  it  is  provided  that  private  land  claim  No.  47, 
and  others  in  the  Territory  of  New  Mexico,  the  numbers  of  which  are 
given  "as  known  and  designated  by  the  numbers  aforesaid  in  the 
reports  of  the  surveyor-general  of  the  said  Territory  and  on  the  books 
of  the  Commissioner  of  the  General  Land  Office,"  be,  and  the  same  are 
hereby,  confirmed.  The  documents  constituting  claim  No.  47,  as  then 
known  and  designated  on  the  books  of  the  General  Land  Office  and  in 
the  report  of  the  surveyor-general,  as  well  as  in  all  the  proceedings 
had  thereon  before  Congress,  embraced  the  original  title  papers  here- 
inbefore referred  to,  an  English  translation  thereof  made  by  the  official 
translator  in  the  survevor-general's  office — the  pertinent  portions  of 
which  have  hereinbefore  been  quoted — ^the  report  of  the  survej'or- 
general,  and  claimant's  application  for  confirmation,  accompanied  b}'- 
brief  of  counsel. 

The  surveyor-general  in  his  report  did  not  describe  the  granted  land 
by  metes  and  bounds,  but  referred  to  the  '"original  papers  filed,"  and 
stated  that  "  the  papers  constituting  the  claim  appear  to  be  genuine 
and  complete,  and  the  grant,  in  all  respects,  to  be  a  valid  one." 

The  record  discloses  that  the  Arroyo  Hondo  has  its  source  in  the 
Rocky  mountains  northeast  of  the  pueblo  of  Taos,  flows  in  a  general 
westerly  courvse,  and  empties  into  the  Del  Norte,  its  nearest  approach 
to  the  said  pueblo  lands  being  about  two  leagues  from  the  northern 
boundary  thereof;  the  Del  Norte  river,  from  the  junction  with  the 
Arroyo  Hondo,  flows  in  a  southerly  direction,  and  is  distant  west  from 
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the  western  boundary  of  the  pueblo  of  Taos  about  three  leagues;  the 
main  chain  or  range  of  the  mountains  extends  north  and  south  practi- 
cally parallel  with  the  Del  Norte  river,  the  base  or  foot  hills  being 
immediately  east  of  the  pueblo  and  adjoining  or  crossing  the  eastern 
portion  of  the  lands  of  the  pueblo,  and  the  summit  being  some  leagues 
farther  to  the  east.  It  will  be  noted  that,  although  the  original  peti- 
tion asked  for  the  "  Red  river"  as  the  northern  boundary,  the  granting 
decree  expressly  fixed  as  such  boundary  the  "Arroyo  Hondo,"  which 
is  about  twelve  miles  south  of  the  Red  river,  and  that,  although  the 
petition  designated  ''the  lands  of  the  pueblo  and  the  mountain"  as  the 
eastern  boundary,  the  granting  decree  specifically  declared  that  the 
grant  should  extend  "towards  the  mountain  to  its  summit."  Thus, 
both  the  northern  and  eastern  boundaries  of  the  grant  are,  in  the 
granting  decree,  plainly  designated  by  easily  ascertained  and  well 
defined  natural  objects.  The  only  contention  which  arises  as  to  the 
location  of  the  grant  relates  to  its  western  and  southern  boundaries. 
The  original  petition  designated  the  "bed  of  the  river"  as  the  western 
boundary  and  the  "  lands  of  Sebastian  Martinez  "  as  the  southern  bound- 
ary. The  only  river  which  can  be  reasonably  claimed  to  answer  the 
description  of  the  western  boundary,  as  designated  in  the  petition,  is 
the  Del  Norte  river.  It  is  doubtful  whether  the  lands  embraced  in  the 
confirmed  Sebastian  Martin  grant,  hereinbefore  mentioned,  are  those 
referred  to  in  this  petition  as  constituting  the  southern  boundary. 
This  confirmed  Sebastian  Martin  grant  was  distant  several  leagues  in  a 
southwesterly  direction  from  the  Pueblo  of  Taos,  and  between  them  but 
touching  the  confirmed  Martin  grant  was  the  Pueblo  of  Picuris,  with 
its  two  leagues  square  of  lands  so  situate  as  to  necessarily  become  a 
part  of  the  southern  and  eastern  boundaries  of  the  grant  petitioned 
for,  if  it  should  extend  that  far  in  a  southerly  direction.  The  cere- 
mony whereby  juridical  possession  was  given  to  the  petitioners  occurred 
in  the  immediate  vicinity  of  the  pueblo  of  Taos  on  the  third  day  after 
the  decree  was  signed  and  the  certificate  of  the  senior  justice,  as  here- 
inbefore shown,  shows  that  the  rights  of  the  inhabitants  of  the  pueblo 
of  Taos  and  of  Sebastian  Martin  were  considered,  and  that  it  was  stated 
that  no  injury  would  result  to  them  by  the  grant  made  to  the  peti- 
tioners, but  no  mention  whatever  was  made  of  the  pueblo  of  Picuris, 
and  there  was  no  declaration  of  an  intent  to  protect  its  inhabitants  in 
their  possessions.  Moreover,  the  evidence  taken  at  the  hearings  here- 
inbefore referred  to  tends  to  show  that  Sebastian  Martin  also  claimed 
lands  between  the  pueblo  of  Taos  and  the  Del  Norte  river  under  a 
grant  said  to  have  originated  in  1702,  and  to  have  been  recognized  as 
late  as  the  date  of  the  Los  Luceros  gmnt.  These  were  more  probably 
the  lands  designated  in  the  petition  as  constituting  the  southern  bound- 
ary, but  in  the  view  hereinafter  taken  that  matter  becomes  immaterial. 
The  decree  making  the  grant  under  consideration  directed  the  senior 
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justice  of  the  jurisdiction  of  the  pueblo  of  Taos  to  give  to  the  petitioner, 
*' in  virtue  of  this  petition  ....  ,  the  possession  by  him  therein  asked 
for,"  upon  certain  conditions  and  terms,  one  of  which  concerned  the 
location  of  his  house,  and  was:  ''  He  shall  erect  his  house  or  habitation 
two  leagues  distant,  little  more  or  less,  from  the  pueblo  of  Taos,"  and 
another  of  which  concerned  the  boundaries  of  the  granted  lands,  and 
was:  "taking  for  the  boundary  on  the  north  to  the  Arroyo  Hondo, 
and  two  leagues  in  latitude  shall  be  given  him  in  the  direction  of  the 
Del  Norte  river  and  towards  the  mountain  to  its  summit."  The  decree 
then  concluded:  *' And  with  this  understanding  the  possession  will  be 
given  him  as  aforesaid,  for  himself,  his  children  and  successors."  The 
decree  having  departed  from  the  petition  and  fixed  the  eastern 
boundary  of  the  grant  at  the  summit  of  the  mountains  some  leagues 
east  of  the  eastern  boundary  of  the  lands  of  the  pueblo  of  Taos,  the 
lands  of  Sebastian  Martin,  which  were  west  of  the  western  boundary 
of  that  pueblo  (and  this  is  true  of  both  Sebastian  Martin  tracts)  could 
not  constitute  any  considerable  portion  of  the  southern  boundary  of 
the  lands  granted.  The  change  in  the  eastern  boundary,  therefore, 
rendered  it  necessary  that  the  granting  decree  should  also  designate  a 
new  southern  boundary.  This  was  done,  after  fixing  the  northern 
boundary  at  the  Arroyo  Hondo,  by  specifying  in  the  decree  that  ''two 
leagues  in  latitude  shall  be  given  him  in  the  direction  of  the  Del  Norte 
river  [which  was  to  the  west]  and  towards  the  mountain  to  its  summit 
[which  was  to  the  east]."  In  other  words,  the  petitioner  was  to  have 
a  tract  of  land,  on  the  south  side  of  the  Arroyo  Hondo,  two  leaguers  in 
latitude  or  w  idth,  and  extending  the  entire  length  of  the  grant  to  the 
summit  of  the  mountain  on  the  east. 

The  ])ed  of  the  Del  Norte  river  was  designated  in  the  petition  as  the 
western  boundary,  and  the  grant  or  donation  therein  asked  for  was 
made  "upon  the  conditions  and  terms"  named  in  the  decree.  From 
this  it  seems  to  necessarily  follow  that,  except  as  otherwise  stated  in 
the  decree,  the  boundaries  named  in  the  petition  were  adopted  and  are 
controlling.  As  before  shown,  the  decree  expressly  changed  the 
northern,  eastern,  and  southern  boundaries,  but  the  only  reference  in 
the  decree  to  the  western  boundarj^  is  in  the  declaration  made,  after 
fixing  the  Arroyo  Hondo  as  the  northern  boundary,  that  "two  leagues 
in  latitude  shall  be  given  him  in  the  direction  of  the  Del  Norte  river  and 
towards  the  mountain  to  its  summit."  This  is  not,  in  itself,  the  naming 
of  a  specific  western  boundary,  such  as  would  supersede  that  named  in 
the  petition,  but  is  more  probabW  the  manner  in  which  reference  was 
had  to  a  boundary  already  fixed  and  which  it  was  not  intended  to 
change.  The  decree,  in  unmistakable  terms,  named  the  northern  and 
eastern  boundaries,  then  gave  the  width  of  the  grant,  and  pointed  the 
reader  to  the  western  boundary  named  in  the  petition,  which  is  the 
bed  of  the  Del  Norte  river.     A  controlling  reason  for  this  construe- 
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tion  of  the  title  papers  evidencing  this  grant  is  the  fact  that  no  other 
view  or  theory  gives  certainty  to  all  of  the  boundaries  of  the  grant. 

That  thiij  is  th«  true  meaning  of  the  language  used  in  the  granting 
decree  becomes  more  obvious  when  it  is  noted  that  the  primary  meaning 
of  the  Spanish  word  "latitud"  is  breadth  or  width,  and  that  the  English 
word  ''latitude"  is  likewise  primarily  defined  to  mean  "extent  from 
side  to  side,  or  distance  sidewise  from  a  given  point  or  line;  breadth; 
width." 

In  1894  your  office  obtained  from  the  Department  of  State  a  literal 
translation  of  the  original  title  papers,  which  is  not  the  same  as  the 
liberal  translation  made  by  the  official  translator  in  the  surveyor-gen- 
eml's  office,  which  was  before  Congress  at  the  date  of  the  passage  of 
the  act  confirming  said  grant.  It  may  be  that  there  is  no  material 
difference  in  these  translations,  but  without  inquiring  into  that  it  is 
sufficient  to  say  that,  if  there  is  doubt  as  to  how  the  original  title 
papers  should  be  translated,  the  land  department  must  be  guided  by 
the  official  translation  which  governed  the  action  of  the  surveyor-gen 
eral  and  of  Congress  in  the  proceedings  leading  up  to  the  confirmation 
of  the  grant. 

In  executing  the  survey  of  1877  and  in  some  subsequent  investiga- 
tions made  by  the  surveyor-general's  office,  the  requirement  of  the 
granting  decree,  that  the  petitioner  should  erect  his  house  "two 
leagues  distant,  little  more  or  less,  from  the  pueblo  of  Taos,"  was 
regarded  as  a  boundar}^  call,  and  it  seems  to  have  been  thought  that 
the  extent  of  the  grant  westward  should  be  determined  by  measuring 
in  the  direction  of  the  Del  Norte  river,  a  distance  of  two  leagues  from 
the  point  where  the  house  was  or  should  have  been  built.  But  if  the 
house  was  ever  built,  all  trace  of  the  actual  site  had  disappeared  long 
prior  to  the  confirmation  of  the  grant,  and  the  contemplated  site  of 
the  house  is  equally  impossible  of  location,  for  the  obvious  reason  that 
this  point  was  not  designated  in  the  granting  decree,  or  in  the  certifi- 
cate of  the  officer  who  gave  juridical  possession.  Of  course  it  was 
necessarily  implied  that  the  petitioner  was  to  build  his  house  within 
the  exterior  limits  of  the  grant,  but  within  those  limits  he  was  at 
liberty  to  erect  his  house  at  any  point  distant  from  the  pueblo  two 
leagues,  little  more  or  less.  To  regard  the  requirement  as  to  the  loca- 
tion of  the  house  as  a  boundary  call  is  tantamount  to  holding  that  it 
was  left  to  the  grantee  to  fix  at  least  the  western  boundary  and  thereby 
the  quantum  of  the  grant.  This  is  altogether  improbable,  as  well  as 
contrary  to  the  usual  terms  of  land  grants.  Again,  to  accept  this  view 
would  be  to  hold  that  no  southern  boundary  of  the  grant  had  been 
designated.  True,  the  lands  of  Sebastian  Martin  were  designated  in 
the  petition  as  the  southern  boundary,  but  the  decree  departing  from 
the  petition  placed  the  eastern  boundary  so  much  farther  to  the  east 
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that  the  southern  boundary  fixed  by  the  petition  was  rendered  wholly 
inadequate.     The  construction  referred  to  seems  untenable. 

The  Department  is  of  opinion  that  the  true  boundary  calls  of  this 
grant  are  susceptible  of  cei^tain  location,  and  that,  as  hereinbefore 
indicated,  the  limits  of  the  grant  are  properly  defined  as  follows:  On 
the  north  by  the  Arroyo  Hondo;  on  the  east  by  the  summit  of  the  Hiain 
chain  or  range  of  the  Rocky  mountains;  on  the  south  by  a  line  extend- 
ing from  the  summit  of  the  main  chain  or  range  of  the  Rocky  mountains 
to  the  Del  Norte  river,  established  at  a  distance  of  two  leagues,  right 
angle  measurement,  from  the  Arroyo  Hondo  and  pai-allel  to  the  general 
course  thereof,  said  line  to  be  run  between  stations  fixed  at  such  points 
as  will  make  its  course  confomi  to  every  material  change  in  the  course 
of  the  Arroyo  Hondo;  on  the  west  by  the  bed  of  the  Del  Norte  river. 

The  grant,  as  thus  defined,  embraces  within  it«  limits  a  portion  of 
another  gmnt — the  Lucero  de  Godoi — and  may  possibly  embrace  a 
small  fraction  of  the  Pueblo  of  Taos  lands,  on  both  of  which  grants 
patents  have  heretofore  been  issued.  The  Godoi  grant  was  not  con- 
firmed or  patented  until  long  after  confirmation  of  the  grant  in  ques- 
tion, but  the  Taos  grant  was  both  confirmed  and  patented  before  that 
time,  and  as  shown  in  the  title  papers  hereinbefore  referred  to,  was 
accorded  priority  over  this  grant.  The  superiority  of  the  Taos  title  is 
admitted  by  the  Ijos  Luceros  claimants,  and  is  obvious.  The  Los 
Luceros  and  Godoi  grants  were  both  confirmed,  each  without  any 
reference  to  the  other,  and  thereupon  the  duty  devolved  upon  this 
Department  of  following  the  confirmations  and  surveying  and  patent- 
ing each  grant,  leaving  to  the  judicial  tribunals  the  determination  of 
all  matters  of  priority  and  superiority  of  right  to  the  area  in  conflict. 
The  patent  issued  for  the  Godoi  grant  contains  express  provisions 
saving  to  other  claimants  any  and  all  adverse  rights  acquired  to  lands 
covered  thereby.  That  patent,  as  well  as  the  act  confirming  the  Los 
Luceros  grant,  in  legal  effect,  only  operates  as  a  quit-claim  or  relin- 
quishment of  title  by  the  United  Stat(»s.  In  order  that  no  prejudice 
may  result,  the  lands  patented  to  the  Pueblo  of  Taos  will  be  excluded, 
and  those  within  the  conflicting  limits  of  the  Los  Luc^.ros  and  Godoi 
grants  will  he  included  in  the  survey  of  the  grant  under  discussion. 

It  is  claimed  by  appellant's  attorney  that  the  branch  of  Arroyo 
Hondo  diverging  to  the  northeast  is  the  main  branch  and  the  one  to 
which  the  name  Arroyo  Hondo  is  usually  applied,  and  that  in  making 
the  survev  this  branch  should  be  followed  as  far  as  it  makes  an  east- 
erly  progress,  and  from  that  point  the  north  line  of  the  grant  should 
be  run  east  to  the  summit  of  the  mountains.  It  appears  from  a  tiuc- 
ing  transmitted  by  the  surveyor-general  that  neither  the  north  nor 
south  branch  extends  eastward  to  the  summit  of  the  mountain  range, 
but  that  the  middle  branch  apparently  intersects  the  summit  and  runs 
in  a  general  westerly  direction  on  about  the  same  course  the  stream 
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taken  after  the  confluence  of  all  the  branches.  It  is  apparent  that  this 
middle  branch  complies  most  closely  with  the  north  boundary  q^U  of 
said  grant,  and  it  should  be  followed  in  the  execution  of  the  sui*vey. 

The  surveyor-general  suggests  that  on  account  of  the  diflSculty  and 
expense  that  would  be  met  in  attempting  to  make  the  survey  conf onn 
to  the  public  surveys  and  in  connecting  the  same  therewith,  such 
requirements  be  waived.  Section  3  of  the  confirmatory  act,  mjrra^ 
provides: 

That  all  surveys  authorized  by  this  act  shall  conform  to  and  be  connected  with  the 
public  surveys  of  the  United  States  in  said  Territories,  so  far  as  the  same  can  l)e 
done,  consistently  with  land  marks  and  boundaries  specified  in  the  several  grants 
upon  which  said  claims  are  founded. 

The  foregoing  statutory  provision  makes  the  execution  of  the 
requirement  therein  contained  dependent  upon  the  conditions  existing 
relative  to  the  land  to  be  surveyed,  and,  in  view  of  the  statements 
made  by  the  surveyor-general  relative  to  the  land  in  question  and  on 
account  of  the  absence  of  public  surveys  in  the  vicinity  thereof,  it 
would  appear  to  be  impracticable  to  make  the  survey  of  said  grant 
conform  to  and  be  connected  wdth  the  public  surveys,  and  the  same 
will  not  be  required. 

As  to  the  question  of  the  costs  of  such  surve}',  said  confirmatory  act 
further  provides  that  the  lands  embraced  in  said  several  claims  therein 
mentioned  shall  be  surveyed  and  platted  ''  at  the  proper  expense  of 
the  claimants  thereof." 

By  the  general  appropriation  act  of  July  31,  1876  (19  Stat.,  121),  it 
was  provided: 

# 

That  an  accurate  account  shall  be  kept  by  each  surveyor-peneral  of  the  cost  oi 
surveyinj^  and  platting  every  private  land  claim,  to  be  rei>orte(l  to  the  (tenoral  Land 
Office  with  the  map  of  such  claim;  and  that  a  patent  shall  not  issue,  nor  shall  any 
copy  of  any  such  survey  be  furnished,  for  any  such  private  claim  until  the  cost  of 
survey  and  platting  shall  have  l)een  i>aid  into  the  Treiisury  of  the  Unite<l  States  by 
the  parties  in  interest  in  said  grant  or  by  any  other  party. 

The  act  of  March  3,  1885  (23  Stat.,  478,  W3),  contains  the  following: 

That  hereafter  in  all  castas  of  the  survey  of  private  land  claims  the  cost  of  the 
same  should  l:>e  refunded  to  the  Treasiirv  bv  the  owner  before  the  deliverv  of  the 
patent. 

These  acts  contemplate  that  the  cost  of  survey  shall  be  paid  by 
claimant  after  survey,  and  therefore  after  the  amount  is  ascertained, 
but  before  issuance  of  patent. 

Your  office  decision  of  Mav  3,  1900,  is  reversed,  and  it  is  directed 
that  a  survey  of  said  grant  be  made  in  accordiince  with  the  views 
herein  expressed. 
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school  land-aitthority  of  local  officers. 

Instructions. 

The  character  of  school  sections  in  California,  whether  mineral  or  non-mineral,  is 
not  to  be  wholly  determined  by  the  surveyor-Kenerars  return,  nor  is  such  return 
considered  as  very  high  or  persuasive  evidence  of  the  character  of  the  lands 
when  it  is  once  drawn  in  question. 

The  local  officers  may  properly  give  such  information  as  is  shown  by  the  records  of 
their  office,  as  to  whether  a  given  school  section  has  been  returned  as  mineral 
or  non-mineral,  or  whether  any  portion  thereof  is  or  is  not  included  in  a  home- 
stead or  other  entry,  etc.,  but  it  is  not  competent  or  proper  for  them  to  under- 
take to  state,  in  a  manner  which  may  l^e  erroneously  accepted  as  a  certification 
or  authorized  statement,  that  such  section  has  or  has  not  passed  to  the  state. 

Secretary  Hifchcock  to  the  Cfnninissiimer  of  the  General  Land  Office^ 
(W.  V.  D.)  January  20,  1902. 

I  have  your  letter  of  the  17th  inst.,  enclosing  a  report  by  the  reg- 
ister of  the  United  States  land  office  at  Redding,  California,  dat^d  the 
9th  instant,  in  response  to  departmental  letter  of  December  2(5,  IDOl, 
relative  to  the  suit  of  Wetzel  v.  Register  and  Receiver,  involving  sec- 
tion 10,  township  45  N.,  range  7  west,  Mount  Diablo  Meridian,  Cali- 
fornia, pending  in  the  circuit  court  of  the  United  States  for  the  North- 
ern District  of  California. 

The  departmental  letter  in  question  also  called  for  a  report  from 
j'our  oflBce  as  to  what,  if  anything,  is  shown  by  the  records  of  your 
office  respecting  the  alleged  certification  to  the  State  of  California  of 
this  section  b}^  the  register  of  the  local  office.  Your  oflSce  letter  of 
the  17th  instant  does  not  make  any  response  to  this  part  of  the  depart- 
mental letter,  and  one  is  now  requested. 

The  register's  report  of  the  9th  instant  says: 

I  find  noted  uix)n  the  tract  book  these  words:  "Certified  to  the  State  per  J.  W. 
Garden,  Register,  Oct.  8,  1885."  Our  tract  books  are  fille<l  with  notations  of  this 
kind  or  similar  notations  relating  to  sees.  16  and  36,  and  I  presume  that  it  was  the 
practice  of  former  registers,  as  it  is  now,  to  certify  to  the  State  upon  inquiry  by 
the  State  Surveyor  General  the  status  of  the  lands  in  sees.  16  and  36  as  shown 
by  the  records.  * 

It  is  apparent  by  this  statement  of  the  register  that  neither  his 
predecessors  nor  he  has  comprehended  the  nature  of  their  duties 
respecting  these  school  sections.  No  such  notation  as  is  here  indicated 
should  have  been  made,  and  no  such  certificate  whatever  it  may  be 
should  have  been  issued.  The  character  of  school  sections  in  Califor- 
nia as  to  whether  mineral  or  non-mineral  is  not  to  be  whoUv  determined 
by  the  surveyor-general's  return,  nor  indeed  is  his  return  considered 
as  a  very  high  or  persuasive  evidence  of  the  character  of  the  lands 
when  it  is  once  drawn  in  question.  See  Harden  v.  Northern  Pacific 
R.  R.  Co.  (154  U.  S.,  288,  320);  Lindley  on  Mines,  Sees.  106  and  689; 
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Winscott  V.  Northern  Pacific  R.  R.  Co.  (17  L.  D.,  274,  276);  Aspen 
Consolidated  Mining  Co.  v.  Williams  (27  L.  D.,  1,  21);  Magruder  v. 
Oregon  and  California  R.  R.  Co.  (28  L.  D.,  174,  177).  It  is  also  pos- 
sible that  lands  in  a  school  section  might  be  excepted  from  a  grant  to 
a  State  because  of  other  things  than  their  mineral  character,  which 
would  not  necessarily  be  shown  upon  the  records  of  the  local  office. 

While  it  is  competent  and  proper  for  the  local  officers,  in  response 
to  legitimate  inquiries,  to  give  such  information  as  is  shown  by  the 
records  of  their  office,  as,  for  instance,  whether  a  given  section  16  has 
been  returned  as  mineral  or  non-mineral,  or  whether  any  portion 
thereof  is  or  is  not  included  in  a  homestead  or  other  entry,  it  is  not 
competent  or  proper  that  these  officers  should  also  undertake  to  state 
in  a  manner  which  maj'  be  erroneously  accepted  as  a  certification  or 
authorized  statement  that  the  section  has  or  has  not  passed  to  the  State. 

Your  office  will  transmit  to  the  register  of  the  Redding  office  a  copy 
of  this  letter,  and,  if  it  seems  necessary,  will  see  that  the  other  local 
offices  in  California  are  properly  informed  upon  this  question. 


forest  rbsebvatiox-lieu  selection'-ciiaxge  of  selection. 

Henry  C.  Mallory. 

An  application  to  correct  or  change  a  lieu  selection  under  the  act  of  June  4,  1897, 
should  be  accompanied  by  evidence  showing  whether  or  not  the  selector  has 
transferred,  assigned  or  encumbered  the  land  first  selectetl,  or  contracted  so  to  do, 
whether  any  conveyance  or  instrument  affecting  or  attempting  to  affect  the  title 
to  such  land,  or  the  selector's  right  under  the  selection,  is  shown  upon  the 
records  in  the  county  or  other  office  where  such  records  are  usually  kept  under 
the  laws  of  the  State  or  Territory  where  the  land  is  situate,  and  as  to  whether, 
since  its  selection,  such  land  has  undergone  any  change  in  character  or  value  by 
the  cutting  or  removal  of  timber  or  the  removal  of  any  mineral  or  other  thing  of 
value. 

Secretary  Hitchcock  to  the  Cormm^sionet*  of  the  Gent-ral  Land  Office^ 
(W.  V.  D.)  Jamiary  20,  1902.  (J.  R.  W.) 

Henry  C.  Mallory  appealed  from  your  oflSee  decision  of  August  7, 
1901,  rejecting  his  application-  to  coiTect  and  change  his  selection, 
under  the  act  of  June  4,  1897  (30  Stat,  36),  from  the  SW.  i  of  Sec. 
34,  T.  40  N.,  R.  5  E.,  M.  D.  M.,  Redding,  California,  to  the  SW.  i 
Sec.  34,  T.  40  N.,  R.  6  E.,  M.  D.  M.,  Susanville,  California. 

May  13,  1900,  C.  E.  Glover,  as  attorney  in  fact  for  Henry  C.  Mal- 
lory, applied  to  select  the  SW.  i  of  Sec.  34,  T.  40  N.,  R.  5  E.,  Red- 
ding,  California,  in  lieu  of  the  E.  i  SW.  i  and  SW.  \  SE.  i  Sec.  5, 
and  NE.  i  NW.  i  Sec.  8,  T.  10  N.,  R.  28  W\,  S.  B.  M.,  in  the  Pine 
Mountain  and  Zaca  Lake  forest  reservation. 

August  3,  1900,  Glover  tiled  in  the  Redding  office,  and  August  6, 
1900,  filed  in  the  Susanville  office,  his  affidavit  and  application  for 
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change  of  the  selection  from  the  land  so  first  selected  to  the  SW.  i 
Sec.  84,  T.  40  N.,  R.  0  E.  The  grounds  thei'efor  are  stated  in  the 
affidavit  of  Glover,  that: 

I  am  legally  authorize<l  attorney  for  Henry  C.  Mallory,  and  that  acting  for  him  I 
made  an  application  under  the  act  of  June  4,  1897,  to  select  the  SW.  \  of,  Section  M, 
in  Township  40  North,  Ilange  5  ICast,  Mount  Diablo  Meridian,  in  the  United  States 
land  office  at  Redding,  California;  that  said  application  was  inadvertently  made,  the 
intention  being  to  select  a  tnu^t  bearing  the  same  description  in  Township  40  North, 
Range  6  E.,  in  the  United  States  land  office  at  Susan ville,  C^alifornia. 

It  refers  to  the  filing  of  his  power  of  attorney  and  the  conversance 
of  the  relinquished  land  assigned  as  base  for  the  selection,  and  asks 
that— 

my  application  herewith  for  the  SW.  J  34,  in  Township  40  North,  Range  6  Ea«t, 
be  tiled,  and  that  one  for  the  SW.  J  of  Section  34  in  Township  40  North,  Range  5 
East,  be  rejected. 

Your  office  rejected  the  application  for  the  change  of  selection, 
holding,  in  substance,  that  the  showing  made  was  insufficient  to  war- 
rant such  action,  and  called  attention  to  the  regulations  in  the  general 
circular  of  July  11, 1899,  p.  136,  governing  applications  for  a  *' change 
of  entry."  The  regulations  thus  cited,  while  not  contemplating  such 
cases  as  this,  may  he  properly  taken  as  constituting  in  part  a  guide  in 
the  matter  of  the  showing  that  should  be  made  before  allowing  an 
application  like  that  herein. 

The  applicant  assigns  error  in  your  office  decision  in  failing  to  find 
that  a  sufficient  showing  has  been  made,  and  error  in  the  local  (Susan- 
ville)  office  in  not  noting  on  their  record  the  application  to  amend,  so 
that  it  w^ould  operate  as  notice  to  third  parties. 

It  is  not  claimed  that  the  error  was  due  to  any  act  of  the  local  office 
or  of  any  one  but  the  selector  or  his  attorney  in  fact.  The  applicant 
to  amend  being  himself  alone  in  fault  and  asking  grace  of  the  Depart- 
ment was  bound  to  show  a  jirima  fade  meritorious  case  before  he 
could  ask  that  a  second  tmct  of  land  should  be  segregated  and  witli- 
dmwn  from  appropriation  b}'  other  parties.  This  he  did  not  do.  The 
showing  in  such  a  case  should,  among  other  things,  include  a  clear 
statement  as  to  whether  the  selector  has  transferred,  assigned,  or 
encumbered  the  land  first  selected,  or  has  contracted  so  to  do,  as  to 
whether  any  conveyance  or  instrument  affecting  or  attempting  to 
affect  the  title  to  such  land  or  the  selector's  right  under  the  selection 
is  shown  upon  the  records  in  the  county  or  other  office  where  such 
records  are  usually  kept  under  the  laws  of  the  State  or  Territory 
where  the  land  is  situate,  and  as  to  whether  since  its  selection  such 
land  has  undergone  any  change  in  character  or  value  by  the  cutting  or 
removal  of  timber  or  the  removal  of  any  mineral  or  other  thing  of 
value. 

As  modified  vour  office  decision  is  affirmed. 
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FOREST  RESERVATION-LIEU  SELECTION— ACrT  OV  JUNE  4,  1807. 

California  and  Oregon  Land  Company. 

I^ikIh  claimed  under  the  grant  to  the  State  of  Oregon  by  the  act  of  July  2,  1864,  to 
aid  in  the  conjatniotion  of  a  military  road,  for  which  no  patent  has  issued,  nor 
any  legal  e<iuivalent  thereof,  are  not  a  sufficient  ba*<i3  for  an  exchange  under  the 
act  of  June  4,  1897. 

Si'crefanj  Hitchcock  to  the  C(y}H)itiMHionrr  t{f  the  Gtiieral  Land  Office^ 
(W.  V.  b.)  January  £^,  1902,  (J.  R.  W.) 

The  California  and  Orejfon  Land  Company  appealed  from  your 
office  decision  of  August  17,  1901,  rejecting  its  selection,  under  the 
act  of  June  4,  1897  (80  Stat.,  36).  for  the  E.  i  of  NE.  i  and  E.  \  of 
SE.  i  of  Sec.  32,  T.  37  S.,  R.  26  E.,  W.  M.,  Lake  View,  Oregon  (one 
hundred  and  sixtv  acres),  in  lieu  of  the  unsurveved  NW.  \  of  Sec. 
25,  T.  24  S.,  R.  5  E.,  W.  M.  (containing  one  hundred  and  sixty  acres), 
in  Cascade  Range  forest  reserve,  Oregon,  covered  by  a  deed  to  the 
United  States  by  the  California  and  Oregon  Land  Company,  executed 
August  7,  recorded  August  10,  and  filed  in  the  local  office,  with  the 
selection,  August  14,  1899. 

The  land  oflfered  as  a  base  is  in  an  odd-numbered  section  within  the 
three-mile  limits  of  the  grant  of  July  2,  1864  (13  Stat.,  355),  to  the 
State  of  Oregon  to  aid  the  construction  of  a  military  road.  The  chain 
of  title  from  the  State  to  the  relinquisher,  as  shown  in  the  abstract 
and  certificate  of  the  county  clerk,  is  that,  December  22,  1877,  and 
June  25,  1889,  the  State  of  Oregon  conveyed  to  the  Oregon  Central 
Militar}"  Road  Company — 

all  the  lands  lying  and  l)eing  in  the  State  of  Oregon,  grante<l  or  intended  to  be  granted 
to  Ihe  State  of  Oregon  by  act  of  Congress  appro ve<l  July  2, 1864,  and  subsequent  acts 
of  Congress,  or  of  the  Legislature  of  Oregon,  approved  0otol)er  26,  1864;  .... 
also  any  interest  therein  any  of  the  grantors  in  either  of  said  deeds  might  thereafter 
acquire,  excepting  out  however  lands  sold  prior  to  May  12, 1874,  by  the  Oregon  Cen- 
tral Military  Road  Company,  not  exc^eeding  7,000  acres. 

Your  office  decision  rejected  the  selection,  because,  under  instruc- 
tions of  March  9,  1900  (29  L.  I).\  591r),  the  title  of  the  relinquisher 
being  inchoate  merely  and  still  under  administration,  it  can  not  be  told 
that  the  particular  land^  relinquished  passed  by  the  grant. 

The  act  of  July  2,  1<S64,  ^?//>;v^  excepted  from  the  grant  "an\^  and 
all  lands  heretofore  reserved  to  the  United  States  by  act  of  Congress, 
or  other  competent  authority." 

Indemnity  provisions  were  made  bj'  the  act  of  December  2(),  1S()6 
(14  Stat.,  374),  for  any  deficiencies  that  might  be  found  in  the  adjust- 
ment of  the  grant;  and  by  the  act  of  June  18,  1874  (18  Stat.,  SO),  the 
issuance  of  patent  was  directed  when  title  to  the  granted  lands  should 
be  earned. 
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Two  general  classes  of  persons  who  may  avail  themselves  of  the 
exchange  provisions  of  the  act  of  June  4, 1897,  are  provided  for  therein: 
(1)  Those  holding  unperf  ected  bona  fide  claims,  within  the  boundaries 
of  forest  reserves;  and  (2)  those  holding  lands  within  such  boundaries 
under  a  patent  or  its  equivalent;  and  it  is  urged,  on  appeal,  that  this 
application  is  within  the  second  class,  for  the  reason  that  the  grant  of 
1864  was  one  In  prae^et}ti^  passing  title,  as  of  its  date,  to  the  lands 
within  the  granted  limits. 

This  contention,  however,  can  not  be  accepted  as  sound.  The  stat- 
ute is  explicit:  the  land  must  be  held  under  a  "patent."  True,  under 
the  departmental  interpretation  placed  on  the  word  "patent,''  it  has 
been  held  to  embrace  its  "  full  legal  equivalent."  But  in  this  case  no 
patent  has  issued,  nor  any  equivalent  thereof;  nor  is  it  yet  known 
whether  any  patent  ever  will  issue  for  this  land  under  said  grant.  It 
is  unsurveyed  land,  and  while  in  that  state  it  can  not  be  known  whether 
or  not  it  is  free  from  all  of  the  exceptions  imposed  by  the  granting  act 
and  the  amendatorv  act  of  1866.  Not  until  it  has  been  found  and 
adjudicated  by  the  Department,  that  this  ti*act  did  pass  under  said  grant, 
will  a  patent  issue  therefor,  and  not  until  then  will  said  tract  afford  a 
basis  for  an  exchange  under  the  act  of  1897. 

The  decision  of  j'our  office  is  therefore  affirmed. 


SOLDIERS'    ADDITIONAL    HOMESTEAD-ASSIGNMENT— ACT   OF    AUGUST 

18,  1804. 

John  H.  Howell. 

A  duplicate  certificate  of  soldiers'  additional  right,  regularly  issued,  which  does  not 
indicate  that  it  is  a  duplicate,  purchased  in  good  faith  before  the  right  had  heen 
exhausted,  and  in  the  hands  of  a  bona  fide  purchaser,  unsatisfied,  at  the  time  of 
the  passage  of  the  act  of  August  18, 1894,  was  by  that  act  validated  and  made  a 
certified  right,  which  could  thereafter  be  lawfully  transferred,  irrespective  of  the 
transferee's  knowledge  that  the  soldier's  additional  right  had,  prior  to  his  pur- 
chase of  the  duplicate,  been  exercised  through  the  use  of  the  original  certificate. 

Secret  art/  IJitchcovk  to  the  Coiinnisaticmer  of  the  General  Land  Offioe^ 
(W.  V.  b.)  January  31,  1902,  (A.  S.  T.) 

John  H.  Howell  has  appealed  from  your  office  decision  of  Julv'  15, 
1901,  rejecting  his  application  for  recertification  of  the  soldiers'  addi- 
tional right  of  entry  issued  in  the  name  of  Alexander  Allison,  Sr.,  on 
April  6,  1881,  for  eighty  acres. 

It  appears  from  your  said  decision  that  the  records  of  your  office 
show — 

that  Alexander  Allison,  Sr.,  made  H.  E.  No.  7411,  March  24, 1870,  at  Boonville,  Mo., 
for  E.  \  lots  1  and  2  of  NE.  J,  Sec.  3,  T.  39  N.,  R.  21  W.,  containing  80  acres,  on 
which  F.  C.  1404  issued  February  20,  1874,  and  patent  May  1,  1874. 
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Messrs.  Gilmore  and  Co.,  of  this  city,  on  August  30, 1878,  made  application  for  the 
issuance  of  a  certificate  of  right,  and  such  certificate  was  issued  October  17,  1878,  in 
the  name  of  Alexander  Allison,  Sr.,  certifying  his  right  to  make  additional  entry  for 
80  acres,  and  it  was  mailed  to  said  attorneys. 

A  duplicate  certificate  was  issued  in  the  name  of  Alexander  Alison,  Sr.,  April  6, 
1881,  on  what  was  considered  satisfactory  proof  of  the  loss  of  the  original  certificate. 

Subsequent  thereto),  on  Dec.  12,  1900  (1890),  the  original  certificate  of  right  was 
looate<l  at  the  local  office  at  Vancouver,  Washington,  in  the  name  of  Alexander 
Allison,  Sr.,  H.  E.  7468,  F.  C.  No.  2209,  for  W.  i  SW.  J,  Sec.  34,  T.  14  N.,  R.  9  W., 
containing  eighty  acren,  being  made  thereunder. 

By  letter  "C"  of  January  24,  1892,  it  was  held  by  this  [your]  office  that  the  loca- 
tion of  said  original  certificate  exhausteil  the  soldier's  additional  right,  and  all  local 
officers  throughout  the  country  were  directed  to  seize  said  duplicate  certificate,  if 
presented  for  location,  and  transmit  it  to  this  [your]  office  without  further  action  on 
their  part. 

On  July  13,  1899,  the  duplicate  certificate  was  filed  in  your  oflSce, 
with  an  application  for  its  recertitication  in  the  name  of  H.  D.  Camp- 
bell, who  claimed  to  be  a  h^najide  purchaser  thereof;  but  this  applica- 
tion was  denied  by  your  oflice  on  October  28,  1899,  on  the  ground  that 
Campbell  was  not  a  hanajide  purchaser,  and  on  the  further  ground  that 
the  law  did  not  authorize  the  recertification  of  a  duplicate  certificate 
after  the  original  certificate  had  been  satisfied  and  the  soldier  had 
thereby  secured  all  the  homestead  rights  to  which  he  was  entitled. 

Howell,  with  his  application,  tiles  his  affidavit  alleging  that  he  pur- 
chased said  certificate  from  H.  D.  Campbell  for  a  valuable  consideration 
on  June  7,  1901;  also  a  bill  of  sale  of  that  date  from  said  Campbell 
conveying  to  John  H.  Howell,  for  a  valuable  consideration,  all  of  his 
(Campbell's)  right,  title,  and  interest  in  said  certificate.  He  also  filed 
the  affidavit  of  Campbell,  w^herein  it  is  alleged  that  he  (Campbell)  pur- 
chased said  certificate  in  good  faith  and  for  a  valuable  consideration, 
from  Julius  Ordway,  of  Portland,  Oreg'on,  in  June,  1899.  Also  the 
affidavit  of  said  Ordwaj^,  alleging  that  he  purchased  said  certificate 
about  February  24,  1882,  from  W.  C.  Hill,  in  good  faith,  for  a  valuable 
consideration,  and  without  any  knowledge  of  any  fraud  or  irregularity 
in  the  same;  and  that  he  sold  it  to  Campbell  in  June.  1899. 

Your  said  decision  holds  that,  inasmuch  as  said  certificate  was  declared 
invalid  on  January  24, 1892,  which  fact  was  known  to  Howell  when  he 
purchased  the  certificate,  therefore  '*he  cannot  be  regarded  as  an  inno- 
cent purchaser,"  and  on  that  ground  you  denied  his  application. 

By  the  act  of  Congress,  approved  August  18,  1894  {^IS  Stat.,  397), 
it  is  provided: 

That  all  soldiers'  additional  homestead  certificates  heretofore  iH.«^iied  under  the 
rules  and  regulations  of  the  General  Land  Office,  under  section  twenty-three  hun- 
dred and  six  of  the  Revisetl  Statutes  of  the  United  States,  or  in  pursuance  of  the 
decisions  or  instructions  of  the  Secretary  of  the  Interior  of  date  March  tenth,  eigh- 
teen hundred  and  seventy-seven,  or  any  subsequent  decisions  or  instructions  of  the 
Secretary  of  the  Interior,  or  the  Commissioner  of  the  General  I^nd  Office,  shall  be, 
and  are  hereby,  declared  to  be  valid,  notwithstanding  any  attempted  sale  or  transfer 
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thereof;  and  where  such  certificates  have  been,  or  may  hereafter  he  sold  or  transferred, 
such  sale  or  transfer  nhall  not  be  regarded  as  invalidating  the  right,  but  the  same 
shall  be  gotKl  and  valid  in  the  hands  of  bonajide  purchasers  for  value;  and  all  entries 
heretofore  or  hereafter  ma<le  with  such  certificates  by  such  purchasers  shall  be 
approved,  and  patent  shall  issue  in  the  name  of  the  assignees. 

The  only  question  to  be  determined  in  this  case  is  whether  or  not 
Howell  is  a  honajide  purchaser  of  the  certificate  in  question  within  the 
meaning  of  the  act  above  quoted. 

In  the  case  of  John  M.  Kankin  (21  L.  1).,  404),  which  is  cited  and 
relied  upon  by  the  applicant  in  this  case,  it  was  held  that  one  who  pur- 
chased in  good  faith  a  certificate  of  a  soldier's  additional  homestead 
right,  which  had  been  issued  b}-  mistake,  a  certificate  of  the  soldiers 
additional  right  having  already  been  issued,  but  its  issuance  not  noted 
on  the  records  of  the  General  Land  Office,  was  entitled  to  have  the 
certificate,  so  purchased  and  held  by  him,  recertified  in  his  own  name, 
and  that  he  would  be  held  to  be  ^'a  hnai  fde  purchaser  who  bought 
without  notice  of  illegality  of  the  certificate  at  its  inception,  or  of  its 
invaliditv  for  anv  other  reason/' 

In  the  case  of  John  H.  Howell  (24  L.  D.,  35),  which  also  is  cited  and 
relied  upon  in  the  present  civse,  it  was  held  that  the  hma  Jidr  purchaser 
of  a  certificate  of  a  soldier's  additional  homestead  right  was  entitled  to 
recertification  of  the  same  in  his  own  name,  notwithstanding  he  knew 
that  a  prior  transferee  of  the  same  had  invoked  the  provisions  of  the 
act  of  June  15,  1880  (21  Stnt.,  287),  because  of  a  defect  in  the  transfer 
of  the  certificate  to  him.  But  in  the  case  of  John  M.  Rankin  (28  L. 
D.,  204),  it  was  held  that  where  the  holder  of  such  a  certificate  chose  to 
avail  himself  of  the  right  to  purchase  the  land  under  the  act  of  June 
15,  1880,  sHj>m^  the  right  evidenced  by  the  certificate  was  thereby 
exhausted  and  the  certificate  satisfied,  and  that  one  who  afterward 
purchased  the  certificate,  with  knowledge  of  such  facts,  took  nothing 
b}'  his  purchase;  and  that  decision  overruled  the  decision  in  the  ease 
of  John  H.  Howell,  snpnu  in  so  far  as  it  held  that  such  certificates 
were  not  satisfied  by  the  purchase  of  lands  under  the  act  of  June  15, 
1880,  supra.     But  it  was  therein  held  that: 

If  the  certificate  was  not  satisfied,  and  the  right  therein  certified  exhausted  before 
the  passage  of  the  act  of  August  18,  1894,  that  act  made  the  certificate  and  certified 
right  a  claim  in  her  [the  then  bomifuh  holder's]  hands  which  she  could  lawfully  sell, 
and  which  Kankin  could  lawfully  buy,  irrespective  of  his  knowledge  of  the  element 
of  irregularity  of  invalidity  in  the  original  issuance  of  the  certificate. 

There  is  filed  with  the  certificate  in  question  a  power  of  attornej', 
executed  by  Allison  and  his  wife,  in  blank,  on  March  21, 1881,  author- 
izing   as  their  attorney  in  fact  to  sell  and  receive  the  proceeds 

of  any  lands  that  might  be  entered  hy  said  Allison  by  virtue  of  said 
additional  right,  and  Allison  was  paid  ^100.00  for  the  same. 

There  is  nothing  connected  with  said  certificate  showing  that  it  is  a 
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duplicate,  or  that  any  other  cei-tificate  of  said  right  had  ever  been 
issued. 

At  the  time  Ordway  purchased  the  certificate  in  question,  Allison 
had  not  exhausted  the  right:  that  certificate  had  been  regularly  issued 
under  a  decision  of  the  Commissioner  of  the  General  Land  Office; 
there  was  nothing  to  show  that  it  was  a  duplicate  or  that  there  was  any 
other  certificate  outstanding  for  the  same  right.  Ordway  purchased 
it  in  good  faith  and  held  it  at  the  time  of  the  passage  of  the  act  of 
August  18,  1894. 

It  appears,  therefore,  that  at  the.  time  of  the  passage  of  the  said  act 
of  August  18,  1894,  the  certificate  in  question  was  in  the  hands  of  a 
hmajide  purchaser,  and  was  unsatisfied  (either  by  location  or  under 
the  act  of  June  15,  18S0).  It  nmst  be  held,  therefore,  that  the  act  of 
August  18,  1894,  Mujmi^  gave  it  validity  and  made  it  a  certified  right — 
a  claim  in  his  hands  w^hich  he  could  lawfullv  sell  and  which  Campbell 
or  Howell  ''could  lawfully  buy,  irrespective  of  his  knowledge  of  the 
element  of  irregularity  or  invalidit}^  in  the  original  issuance  of  the 
certificate." 

The  result  is  that  vour  saidde^Msion  is  reversed,  and  vou  are  directed 
to  recertify  said  additional  right  to  said  Howell. 


R^VILROAD  GRANT— ACT  OF  .JULY  «,  18ai-JOIXT  RESOLI'TION  OF  MAY 

31,  1870. 

Instructions. 

Directions  given  that  all  action  affecting  lands  witliin  the  conflicting  limits  of  the 
grant  made  by  the  act  of  July  2,  1S64,  to  the  Northern  Pacific  Railroad  Com- 
pany, and  the  grant  made  to  the  same  company  by  the  joint  resolution  of  May 
31,  1870,  be  8U8j)ended  until  further  directions  in  the  matter. 

Secreiai''y  II itch  cock  to  the  Onunumioner  of  the  Gourol  Land  Office^ 
(W.  V.  b.)  January  31.  1902, 

I  am  in  receipt  of  the  following  ooniinuiiication  from  the  Attorne}^ 
General  dated  the  21Hh  inst. : 

For  your  information,  I  have  to  state  that,  by  direction  of  the  President,  I  have 
this  day  instructed  the  Unite*!  States  Attorney  for  the  District  of  Wasliington  to  take 
an  appeal  to  the  Circuit  Court  of  Appeals  in  case  Nt).  551,  United  States  v.  Northern 
Pacific  Railroad  Company. 

The  ca.se  referred  to  is  the  one  which  involved  the  ricrht  of  the 
Northern  Pacific  railroad  to  lands  within  the  conflicting  Ihnits  or 
overlap  near  Portland,  Oregon,  under  the  grants  of  July  2,  1864  (13 
Stat.,  365),  and  the  joint  re.solution  of  May  31,  1S70  (16  Stat.,  378), 
which  was  recentlv  decided  adverselv  to  the  United  States  by  the 
Circuit  Court  of  the  United  States  for  the  District  of  Washington, 
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upon  the  authority  of  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  the  United  Staten  v.  Oregon  and  Califor 
nia  Railroad  Co.,  176  U.  S.,  28. 

By  reason  of  the  appeal  so  taken  to  the  Circuit  Court  of  Appeals 
from  the  decision  of  the  Circuit  Court  of  the  United  States  for  the 
District  of  Washington,  all  further  action  affecting  the  lands  in  ques- 
tion will  be  suspended  until  further  direction  is  given,  and  all  instruc- 
tions of  the  Department  to  the  contrary,  which  have  been  given  since 
the  decision  of  the  Circuit  Court  of  the  United  States  for  the  District 
of  Washington,  are,  for  the  time  being,  recalled,  and  action  in  pur- 
suance thereof  will  also  be  suspended  until  other  direction  is  given. 


FOREST  RESERVATION-LIEU  SELECTION-ACT  OF  JUNE  4,  1897. 

Charles  H.  Cobb. 

Proof  that  land  is  uninhabited  is  not  the  equivalent  of  proof  that  it  is  vacant  or 
unoccupied. 

No  vested  right  is  obtained  under  the  act  of  June  4,  1897,  until  the  selector  has, 
among  other  things,  perfected  his  selection  by  the  submission  of  proof  that  the 
selected  land  is  non-mineral  and  unoccupied;  and  until  tliis  condition  precedent 
is  complied  with  the  land  is  subject  to  exploration  under  the  mining  laws,  and 
if  found  to  be  mineral  in  character  is  no  longer  subject  to  selection,  and  no  right 
can  be  secured  by  any  subsequent  attempt  to  perfect  an  incomplete  selection 
under  which  no  right  vest-ed  prior  to  the  development  of  the  mineral  quality  of 
the  land. 

An  applicant  to  make  selection  under  the  act  of  June  4,  1897,  who  has  in  other 
respects  complied  with  the  statute  and  existing  r^ulations,  but  has  failed  to 
furnish  the  requisite  proof  of  the  character  and  condition  of  the  land  selectied, 
may  subsequently  perfect  his  selection  by  submitting  proof  that  such  land  was, 
at  the  time  of  the  presentation  of  his  selection,  and  still  continues  to  be,  of  the 
character  and  condition  subject  to  selection,  the  rights  of  the  selector  to  be 
determined  as  of  the  date  when  the  selection  is  thus  completed. 

Secretary  Hitchcock  to  the  Comunssioner  of  the  General  Land  Office.^ 
(W.  V.  D.)  February  J,  1902. 

Charles  H.  Cobb  has  appealed  from  your  office  decision  of  August 
22,  1901,  rejecting  his  application,  under  the  act  of  June  4,  1897  (30 
Stat.,  36),  to  select  the  SE.  i  of  NW.  i,  E.  i  of  SW.  i,  and  SE.  i  of 
Sec.  26,  T.  27  N.,  R.  8  E.,  W.  M.  (280  acres),  Seattle,  Washington, 
in  lieu  of  the  SW.  i  of  NE.  i,  SE.  i  of  NW.  1,  NE.  i  of  SW.  i,  and 
NW.  i  of  SE.  i  of  Sec.  2,  T.  30  N.,  R.  15  W.,  W.  M.,  and  lot8  2,  3, 
and  4  of  Sec.  2,  and  lot  1  of  Sec.  3,  T.  28  N.,  R.  13  W.,  W.  M.,  in  the 
Olympic  forest  reserve,  Washington. 

November  17,  1899,  Cobb  recorded  in  the  proper  county  office  his 
deeds  of  relinquishment  to  the  government  of  his  land  in  the  forest 
reserve,  and,  December  1,  1899,  presented  at  the  local  land  office  his 
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recorded  deeds,  abstracts  of  title,  and  application  for  selection,  and 
an  affidavit  made  that  day  before  the  register  of  the  local  office,  that 
the  selected  land  was  non-mineral  and  uninhabited,  but  there  was  no 
affidavit  that  it  was  vacant  or  unoccupied. 

Your  office  decision  appealed  from  rejected  the  selection,  because  of 
the  absence  of  the  requisite  proof  of  non-occupancy. 

The  decision  of  your  office  was  right.  Proof  that  the  land  wasunin- 
habitated  was  not  the  equivalent  of  proof  that  it  was  vacant  or  unoc- 
cupied, and,  therefore,  did  not  satisfy  the  statute  or  the  existing 
regulations  (28  L.  D.,  521,  624).  An  imperfect  selection,  such  as  this, 
should  have  been  rejected  by  the  local  officers  at  once,  upon  its  pre- 
sentation. It  was  not  incumbent  upon  them  to  invite  the  selector  to 
present  the  requisite  proofs  and  to  await  his  action  in  that  matter. 
Unless  his  selection  conformed  to  the  law  and  regulations,  he  was  not 
entitled  to  have  it  received  by  the  local  officers  and  noted  upon  the 
records  of  their  office.  But  the  local  officers,  seemingly  not  under- 
standing their  duty,  departed  therefrom,  and  received  this  incomplete 
selection  and  noted  the  same  upon  the  records  of  their  office.  The 
papers  were  then  transmitted  to  your  office,  where  the}^  remained, 
awaiting  examination  and  consideration,  until  your  office  decision  of 
August  22,  1901. 

Since  your  office  decision,  appellant  has  transmitted  to  the  Depart- 
ment what  purports  to  be  proof  that  the  selected  land  was  unoccupied 
at  the  time  of  presenting  the  selection  to  the  local  office,  and  that  it  is 
still  unoccupied  and  non-mineral;  so  that  the  question  is  presented  as  to 
whether  an  applicant,  under  the  act  of  June  4,  1897,  who  has  in  other 
respects  complied  with  the  statute  Jand  existing  regulations,  but  has 
failed  to  furnish  the  requisite  proof  of  the  character  and  condition  of 
the  land  selected,  may  subsequently  perfect  his  selection  by  submitting 
proof  that  such  land  was,  at  the  time  of  the  presentation  of  his  selec- 
tion, and  still  continues  to  be,  of  the  character  and  condition  subject 
to  selection. 

The  land  here  applied  for  was  survej^ed  at  the  date  of  the  applica- 
tion, and  is  therefore  unaffected  by  the  provisions  of  the  act  of  June 
^,1900  (31  Stat.,  614). 

The  question  presented  has  heretofore  been  practically  decided  in 
the  affirmative  in  the  cases  of  Gray  Eagle  Oil  Company  v.  Clarke  (30 
L.  D.,  570,  581)  and  Gary  B.  Peavey  (31  L.  D.,  186). 

No  vested  right  is  obtained,  under  the  act  of  June  4,  1897,  until, 
among  other  things,  the  selector  has  perfected  his  selection  by  the 
submission  of  proof  that  the  land  selected  is  non-mineral  and  unoccu- 
pied. Until  this  condition  precedent  is  complied  with,  the  land  is 
subject  to  exploration  under  the  mining  laws;  and  if  it  is  discovered  or 
found  to  be  mineral  in  character,  it  is  not  longer  subject  to  selection, 
and  no  right  can  be  secured  by  any  subsequent  attempt  to  complete  or 
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make  effectual  an  incomplete  selection  under  which  no  right  vested 
prior  to  the  development  of  the  mineral  quality  of  the  land.  Kern 
Oil  Company  r.  Clarke  (30  L.  D.,  550);  Gray  Eagle  Oil  Company  f\ 
Clarke  (30  L.  D.,  570).  But  so  long  as  the  land  selected  remains  of 
the  character  and  condition  subject  to  selection  and  the  matter  is  one 
between  the  selector  and  the  government,  the  selector  (where,  as  in 
this  instance,  his  selection  has  been  received  by  the  local  officers  and 
noted  upon  the  records  of  their  office)  may  submit  the  required  proof 
at  a  time  subsequent  to  the  presentation  of  the  selection,  if  it  be  still 
pending  undisposed  of,  the  rights  of  the  selector,  however,  to  be 
determined  as  of  the  date  when  the  selection  is  thus  completed. 

The  case  is  therefore  returned  to  your  office,  to  be  disposed  of  in 
accordance  with  the  views  herein  expressed,  if  the  selection  be  one 
which  in  other  respects  conforms  to  the  statute  and  existing  regulations. 


BOUNTY  LAND  WARRANT- ACTTS  OF  MARCH  3,  1856,  AND  MARCH  «.  1889. 

Charles  P.  Maginxis. 

The  owners  of  bounty  land  warrants  issued  under  the  aet  of  March  3,  1855,  which 
provides  for  the  location  of  such  warrants  upon  any  lands  of  the  Unite<l  States 
subject  to  private  entry,  have  the  same  rijjhts  with  reference  to  the  location 
thereof  as  they  would  have  had  if  the  act  of  March  2,  1889,  restrictinjf  the  sale 
of  public  lands  at  private  entry  to  the  State  of  Missouri,  had  not  l)een  passed. 

The  case  of  Joseph  T.  Brown,  21  L.  I).,  47,  in  so  far  as*  in  conflict  with  this  dwision, 
overrule<l. 

Sf'crctury  llUvhcorh  f<t  the  ('(niniuxMlourr  (tf  fhr  (riiwrdl  iMmJ  ^^ffic*\ 
(W.  V.  b.)  Frhrfianj  o^  tW2,    .  (A.  S.  T.) 

On  Septomber  13,  1W\.  Charles  P.  Maginnis  applied  to  loiiite  the 
SE.  i  of  the  SW.  i,  the  SW.  \  of  the  SK.  \  of  See.  4,  and  the  NW.  \ 
of  the  NE.  i  of  See.  9,  T.  55  N.,  R.  13  W.,  Diihith  land  distriet,  Min- 
nesota, in  satisfaetion  of  military  bounty  land  warrant  No.  92^237,  for 
one  hundred  and  twenty  aeres,  issued  to  Benjamin  Peek,  on  June  3, 
1857,  and  assigned  to  said  Maginnis. 

The  loeal  officers  rejected  said  application  on  the  ground  that  the 
land  applied  for  was  not  subject  to  such  location,  and  from  their 
action  Magi nn is  appealed  to  your  oliice. 

On  January  15,  1902,  you  transmitted  said  application  and  accom- 
panying papers  to  this  Department,  stating  that: 

The  attorneys  for  Maginnis  claim  that  such  warrants  are  locAtable  in  the  same 
manner  as  surveyor-penerars  certificates  of  location  under  departmental  decision  in 
the  case  of  Victor  11.  Provensal  (30  L.  D.,  616). 

You  further  state  that  the  matter  of  locating  military  bountj'  land 
warrants  as  pro|X)sed  herein  has  not  been  determined,  and  you  submit 
the  matter  to  this  Department  with  a  request  for  instructions  as  to  the 
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question  involved,  which  seems  to  be  whether  or  not,  since  the  passage 
of  the  act  of  March  2, 1889  (25  Stat.,  854),  such  warrants  may  be  located 
upon  any  of  the  public  lands  of  the  United  States,  except  in  the  State 
of  Missouri. 

The  warrant  in  question  was  issued  under  the  act  of  Congress 
approved  March  3,  1855  (10  Stat,  701),  the  provisions  of  which  act 
are  carried  into  the  Revised  Statutes  at  section  2414  and  succeeding 
sections. 

Section  2415  of  the  Revised  Statutes  provides  that: 

The  warrants  which  have  been  or  may  hereafter  be  issued  in  pursuance  of  law  may 
be  located  according  to  legal  eubdivirions  of  the  public  land?  in  one  body  upon  any 
lands  of  the  United  States  subject  to  private  entry  at  the  time  of  such  location  at  the 
minimum  price.  When  such  warrant  is  located  on  lands  which  are  subject  to  entry 
at  a  greater  minimum  than  one  dollar  and  twenty- five  cents  per  acre,  the  locator 
shall  pay  to  the  United  States,  in  cash,  the  difference  between  the  value  of  such 
warrants  at  one  dollar  and  twenty-five  cents  per  acre,  and  the  tract  of  land  located 
on.  But  where  such  tract  is  rated  at  one  dollar  and  twenty-five  cents  per  acre,  and 
does  not  exceed  the  area  specified  in  the  warrant,  it  must  he  taken  in  full  satisfaction 
thereof.  v 

It  appears  that  the  land  applied  for  was  "'  oflfered"  on  December  30, 
1872,  and  it  does  not  appear  that  it  has  ever  been  appropriated  by  cash 
entry,  or  othei*wise,  and  is  still  a  part  of  the  public  domain. 

By  section  one  of  the  act  of  March  2,  1S89  (25  Stat.,  854),  it  is  pro- 
vided that: 

From  and  after  the  passage  of  this  act  no  public  lands  of  the  United  States,  except 
those  in  the  State  of  Missouri,  shall  be  suject  to  private  entry. 

The  ground  upon  which  the  local  oflScors  rejected  the  application  in 
question  appears  to  be  that  the  land  was  not  subject  to  such  location, 
because  said  act  of  March  2,  188i>,  prohibits  the  disposal  of  it  by 
private  entry. 

The  3rd  section  of  the  act  of  June  2,  18r)8,  provides  for  the  location 
of  certain  surveyor-general's  certificates  upon  any  of  the  public  lands 
of  the  United  States  subject  to  sale  at  private  entr}'  at  a  price  not 
exceeding  one  dollar  and  twenty-five  cents  per  acre,  and  in  the  case  of 
Victor  H.  Provensal,  supra^  which  was  an  application  to  locate  such 
certificate  on  public  land  in  the  State  of  Louisiana,  on  March  J),  IHOl, 
this  Department  held  that  the  act  of  March  2,  1881^  did  not  have  the 
effect  to  repeal  the  act  of  June  2,  1858,  so  as  to  prevent  such  location 
of  said  certificates  on  public  lands  outride  of  the  State  of  Missouri. 
It  was  therein  held  that  the  act  of  June  2,  185S,  was  intended  to 
invest,  and  did  invest,  the  holders  of  such  certificates  with  certain 
rights  and  benefits,  and  that  it  was  not  the  purpose  of  the  act  of  March 
2,  1889,  to  deprive  them  of  such  rights. 

The  act  of  March  3,  1855,  under  which  the  warrant  in  question  was 
issued,  is  of  the  sarae  character  as  the  act  of  June  2,  1858,  in  that  it  is 
intended  to  confer  certain  rights  and  benefits  upon  a  specified  class  of 


224  DECISIONS    RELATING    TO    THE    PUBLIC   LANDS. 

persons,  viz. ,  those  holding  such  warrants  as  the  one  here  in  question, 
and  it  was  not  the  purpose  of  the  act  of  March  2,  1889,  to  deprive 
them  of  these  rights. 
The  act  of  December  13,  1894  (28  Stat,  594),  provides— 

That  in  addition  to  the  benefits  now  p:iven  by  law  to  all  unsatisfied  military 
Vounty  land  warrants,  under  any  act  of  Congress,  and  unsatisfied  indemnity  certifi- 
cates of  location  under  the  act  of  Congress  approved  June  second,  eighteen  hundred 
and  fifty-eight,  whether  heretofore  or  hereafter  issued,  shall  be  receivable  at  the  rate 
of  one  dollar  and  twenty-five  cents  per  acre  in  i>ayraent,  or  part  payment,  for  any 
lands  entered  under  the  desert  land  law  of  March  third,  eighteen  hundred  and 
eighty-seven,  ....  the  timber  culture  law  of  March  third,  eighteen  hundred  and 
seventy-three,  ....  the  timber  and  stone  law  of  June  third,  eighteen  hundred  and 
seventy-eight,  ....  or  for  lands  which  may  be  sold  at  public  auction,  except  such 
lands  as  shall  have  been  purchased  from  any  Indian  tril^e  within  ten  years  last  past. 

In  the  case  of  Victor  H.  Provensal,  supra^  it  was  held  that  the  pas- 
sage of  this  act,  granting  to  the  holders  of  such  warrants  and  certifi- 
cates these  additional  rights,  did  not  show  that  Congress  construed  the 
act  of  March  2,  1889,  to  have  repealed  the  act  of  June  2.  1858,  but 
that  it  was  the  purpose  of  Congress  to  confer  on  the  holders  of  these 
warrants  and  certificates  certain  rights  in  additum  to  those  given  by 
former  statutes.  Prior  to  that  act  such  warranb^  and  certificates 
might  be  used  in  the  location  of  public  lands  which  had  been  offered 
for  sale,  and  the  additional  right  conferred  by  the  act  of  December  13, 
1894,  supra^  was  the  right  to  use  such  warrants  and  certificates  in  pay- 
ment for  public  lands  taken  or  entered  under  any  of  the  laws  enumer- 
ated in  said  act. 

There  is  some  difference  in  the  language  emplojcd  in  the  act  of  June 
2,  1858,  and  that  of  March  3,  1855.  The  last-mentioned  act  provides 
that  these  warrants  may  be  located  upon  any  of  the  public  lands  of  the 
United  States  ''subject  to  private  entry  at  the  time  of  such  location^"^ 
while  the  act  of  June  2,  1858,  providing  for  the  location  of  surve^'or- 
general's  certificates,  provides  that  they  may  be  located  upon  any  of 
the  public  lands  of  the  United  States  ''subject  to  sale  at  private  entry 
at  a  price  not  exceeding  one  dollar  and  twent^'-five  cents  per  acre.*' 
The  later  act  does  not,  in  express  w^ords,  require  that  the  lands  located 
shall  be  subject  to  such  sale  at  private  entrj^  at  the  time  of  ^uch 
location^  but  the  language  used  was  evidently  intended  to  hav^e  that 
meaning.  The  words  "subject  to  sale  at  private  entry"  either  refer 
to  the  time  of  the  passage  of  the  act,  or  to  the  time  of  the  location  of 
the  certificates,  and,  if  the  latter,  then  the  meaning  is  the  same  in  that 
regard  as  that  of  the  act  qf  March  3,  1855,  and  this  Department  so 
construes  the  language  in  question. 

This  case  having  been  referred  to  the  Department  without  anj^  action 
by  your  office  on  the  application,  and  the  applicant's  attorney  having 
filed  his  brief  in  vour  office  in  support  of  the  application,  it  is  treated 
as  if  it  were  before  the  Department  on  appeal. 
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It  is  held,  therefore,  that  the  owners  of  such  military  bounty  land 
warrants  have  the  same  rights  with  reference  to  the  location  thereof 
as  they  would  ha^e  had  the  act  of  March  2,  1889,  never  been  passed, 
and  that  if  there  be  no  other  objection,  the  warrant  in  question  may 
be  located  upon  the  land  applied  for. 

The  case  of  Joseph  T.  Brown  (21  L.  D.,  47),  in  so  far  as  it  conflicts 
with  this  decision,  is  overruled. 


approximation-exchange  of  lands-act  of  june  4,  1897. 

Instructions. 

The  rule  of  approximation  permitted  in  entries  under  the  homestead  and  other  pub- 
lic-land laws  may  properly  be  applied  in  case  of  an  exchange  of  lands  under  the 
act  of  June  4,  1897. 

Seci'etary  IlitchcocJc  to  the  CommiHsimiet'  of  the  Ge^\^al  Land  Office^ 
(W. V.  D.)  February  10,  190^.  (J.  R.W.) 

The  Department  has  carefully  considered  your  office  letter,  relative 
to  cases  arising  under  the  exchange  provisions  of  the  act  of  June  4, 
1897  (30  Stat.,  36),  wherein  the  area  of  the  tract  selected  exceeds  that 
of  the  one  relinquished.  You  state  that  it  was  at  first  held  by  your 
office  that  no  selection  could  be  made  the  area  of  which  exceeded  that 
of  the  relinquished  tract;  refer  to  the  departmental  insti-uctions  o^ 
June  30,  1900  (30  L.  D.,  105),  and  the  decision  of  March  21,  1901,  in 
the  case  of  Olette  Johnson  (unreported),  and  suggest  that  either  the 
letter  of  the  act  should  be  followed  and  the  area  of  the  tract  selected 
be  required  to  exactly  equal  that  of  the  tract  relinquished,  or  that  the 
act  should  be  liberally  construed  so  as  to  apply  to  cases  of  this  class 
the  rule  of  approximation  applied  in  homestead  and  other  entries,  and 
permit  the  selector  to  pay  for  and  retain  the  excess  area  in  his  selec- 
tion when  it  is  not  greater  than  the  deficiencj^  would  be  should  a  minor 
subdivision  be  excluded  therefrom. 

The  act  provides  that  one  holding  land  in  a  forest  reseiTation  may 
*' relinquish  the  tract  to  the  government,  and  may  select  in  lieu  thereof 
a  tract  of  vacant  land  open  to  settlement  not  exceeding  in  area  the 
tract  covered  by  his  claim  or  patent." 

The  Department  recognizes  the  difficulty  attending  the  administra- 
tion of  this  statute  in  the  class  of  cases  referred  to,  and  the  suggestions 
made  in  your  letter  have  been  the  subject  of  repeated  consideration. 
It  was  held  in  the  instructions  of  June  W,  1900,  mipra,  that  there  was 
no  authority  in  said  act  for  applying  the  rule  of  approximation  in  cases 
of  exchange  of  lands  thereunder.  The  absence  of  such  authority, 
together  with  the  restrictive  words  limiting  the  lands  taken  to  a  quan- 
tity ''not  exceeding  in  area"  the  tract  relinquished,  led  the  Depart- 

6855— Vol.  31—01 15 


226  DECISIONS    RELATING    TO    THE    PUBLIC    LANDS. 

ment  to  the  conclusion  that  there  was  no  room  for  a  construction  per- 
mitting approximation  in  selections  under  the  act. 

But  the  words  '^not  exceeding  in  area  the  tract  covered  by  his  claim 
or  patent"  are  not  more  restrictive  than  similar  words  of  limitation  of 
quantity  in  many  other  land  laws,  as  in  Section  2279  (Revised  Statutes): 
"  No  person  shall  have  the  right  of  preemption  to  more  than  one  hun- 
dred and  sixty  acres;"  (R.  S.  2289)  ^' which  shall  not,  with  the  land 
so  already  owned  and  occupied,  exceed  in  the  aggregate  one  hundred 
and  sixty  acres;"  (R.  S.  2306)  "'so  much  land  as  when  added  to  the 
quantity  previously  entered  shall  not  exceed  one  hundred  and  sixty 
acres;"  (25  Stat.,  854)  "which  shall  not  with  the  land  fii^t  entered 
and  occupied  exceed  in  the  aggregate  one  hundred  and  sixty  acres;" 
(R.  S.  2283)  '*not  exceeding  one  hundred  and  sixty  acres;"  (26  Stat., 
496)  "not  exceeding  three  hundred  and  twenty  acres;"  (20  Stat.,  113) 
"not  more  than  one  quarter  of  any  section  shall  be  so  patented." 

Such  words  of  limitation  are  as  explicit,  restrictive,  and  little  sus- 
ceptible of  coiwtruction  as  are  those  in  the  act  of  1897.  Yet  entries 
made  under  these  statutes,  under  a  long  established  practice  of  the 
land  department,  are  permitted  to  include  an  excess  above  the  area 
limited  by  the  statutes.  J.  B.  Burns  (7  L.  D.,  20,  23);  Whitcher  v. 
Southern  Pacific  Railroad  Company  (3  L.  D.,  459);  Richard  Dotson 
(13  L.  D.,  275);  Abram  A.  Still  (13'l.  D.,  610);  James  Hampton  (15 
L.  D.,  449);  Charles  W.  Miller  (6  L.  D.,  339). 

From  an  extended  examination  of  the  cases  wherein  the  rule  of 
approximation  has  been  applied,  it  appears  that  in  no  instance  was  the 
rule  founded  upon  statutory  authority.  The  rule  of  approximation 
arose  from  no  difficulty  in  construing  the  words  of  limitation,  but 
because  a  literal  execution  of  the  statute  was  impracticable  without 
frequent  denial  to  entrymen  of  part  of  their  entry  right. 

The  surveys  of  public  lands  are  required  to  be  made  in  square  sec- 
tions of  six  hundred  and  forty  acres,  subdivided  into  quarters  and  six- 
teenths. The  limitation  of  entry  rights  in  the  land  laws  is  made  with 
reference,  to  the  quantity  that  would  result  from  such  subdivisions  of 
a  regular  section  of  six  hundred  and  forty  acres.  From  unavoidable 
causes  the  surveys  result  in  frequent  variations  from  the  regular 
quantity  that  a  section  or  its  subdivisions  should  contain.  To  apply 
the  limitations  literally,  allowing  no  excess,  would  frequently  limit 
one  having  right  to  enter  one  hundred  and  sixty  acres  to  a  less  quan- 
tity, frequent!}'  to  slightly  more  than  one  hundred  and  twenty  acres. 

As  Congress  had  in  view  the  requirements  of  the  law  governing 
surveys,  and  the  irregularity  of  quantity  was,  practically,  unavoidable, 
and  was  no  fault  of  the  entry  claimant,  the  rule  of  approximation 
originated  as  an  administrative  compromise  between  the  irregularity  of 
the  survey  and  the  right  of  the  entry  claimant.  It  was  an  adminis- 
trative necessity  to  avoid,  on  one  hand,  injustice  to  the  claimant,  or, 
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on  the  other,  the  necessity  of  subdividing  the  smallest  legal  subdivision 
in  an  entrv. 

The  rule  ha.s  been  applied  in  practice  from  the  earliest  statutes  lim- 
iting quantity,  as  in  cases  of  location  of  military  bounty  land  war- 
rants. It  was  established  long  before  the  act  in  question  and  prior  to 
the  enactment  of  the  statutes  above  instanced.  Congress  has  never 
disapproved  of  it.  The  rule  being  in  practical  operation,  applied  in 
cases  of  entries  under  other  statutes  similarly  limiting  quantity,  it 
must  be  presumed  that  the  act  was  passed  with  a  view  to  the  rule  of 
approximation  as  a  recognized  part  of  the  administration  of  the  public 
land  laws,  with  view  to  which  the  words  of  limitation  were  to  be 
construed. 

If  regard  is  to  be  had  to  the  statute  alone,  there  is  no  more  authority 
for  the  departmental  rule  permitting  selections  in  excess  of  the  area 
relinquished  where  "a  slight  difference  only  exists,"  than  for  the  usual 
rule  of  approximation.  It  leaves  the  land  department  no  course  but 
to  follow  the  literal  words  of  the  statute  or  to  adopt  the  same  rule  it 
has  followed  in  the  administration  of  other  similarly  limited  land  laws. 

As  great  reason  might  have  been  cogently  urged  against  the  adop- 
tion of  the  rule  of  approximation  in  the  above-instanced  statutes  as 
can  be  urged  against  its  application  to  selections  under  the  act  of  1897. 
Thej'  might  have  been  held  to  be  absolute  limitations  upon  the  quan- 
tity that  an  applicant  could  acquire  under  the  act.  The  act  of  1897 
had  for  its  object  the  reacquisition  of  title  by  the  government  of  lands 
it  had  disposed  of.  If  irregularities  in  area  of  subdivisions  make  the 
equal  exchange  impossible,  the  object  of  the  law  is  attained  and  its 
spirit  is  observed  in  exchange  of  tracts  as  near  equal  as  the  irregu- 
larity of  the  survey  permits,  allowing  the  settler  to  pay  for  the  excess 
as  in  other  cases  of  approximation.  The  government  can  give  in 
exchange  no  greater  quantity  than  it  receives,  but  to  facilitate  attain- 
ing the  object  of  the  act,  the  selector  may  buy  the  fmction  of  a  sub- 
division in  excess  of  the  area  of  the  one  relinquished. 

The  act  extended  the  right  of  selection  to  vacant  land  open  to  settle- 
ment, and  the  amendment  of  June  6,  1900  (31  Stat. ,  614),  restricted 
it  to  *' vacant,  stirveyed,  non-mineral  lands  which  are  subject  to  home- 
stead entry."  Thus  describing  the  lands  subject  to  selection  as  those 
subject  to  homestead  entry,  no  reason  is  apparent  for  more  rigid 
adherence  to  the  words  of  limitation  of  area  than  is  given  to  similar 
words  of  limitation  upon  the  appropriation  of  the  same  class  of  lands 
by  homestead  entry. 

The  government  desires  to  re-acquire  title  to  all  lands  it  has  hereto- 
fore disposed  of  within  the  forest  reserves.  The  act  must  be  so  con- 
strued as  to  effect  its  object.  If  the  selector  must  withhold  a  fractional 
tract  from  reconveyance  until  he  finds  another  of  the  same  area,  the 
object  of  the  act  is  impeded,  and  may  be  in  part  defeated.     Such  rule 
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of  strict  construction  is  applicable  onl}'  to  statutes  of  grant  and  to 
those  imposing  penalties  and  forfeitures.  The  act,  on  the  conti'arj%  is 
remedial  and  entitled  to  liberal  construction. 

It  is,  therefore,  the  conclusion  of  the  Department  that  the  exchange 
of  lands  under  the  act  of  1897,  made  at  the  invitation  of  the  g<J\'ern- 
ment,  to  promote  its  own  object,  as  well  as  the  convenience  of  the  owner 
of  land  in  the  forest  reservation,  maj"  properly  be  made  with  regard  to 
the  long  standing  rule  of  approximation  of  quantity  applicable  gener- 
ally to  other  entries  under  statutes  limiting  quantity.  Your  office  is 
accordingly  instructed  to  apply  the  rule  of  approximation  to  selections 
under  the  act  of  June  4,  1897. 
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certain  states. 
Circular. 

Section  4  of  the  act  of  August  18,  1894,  entitled,  '*An  act  making 
appropriations  for  sundry  civil  expenses  of  the  government  for  the 
fiscal  year  ending  June  30,  1895,  and  for  other  purposes"  (28  Stat., 
372^22),  authorizes  the  Secretary  of  the  Interior,  with  the  approval 
of  the  President,  to  contract  and  agree  to  patent  to  the  States  of  Wash- 
ington, Oregon,  California,  Nevada,  Idaho,  Montana,  Wyoming,  Col- 
orado, North  Dakota,  South  Dakota,  and  Utah,  or  any  other  States,  as 
provided  in  the  act,  in  which  ma^^  be  found  desert  lands,  not  to  exceed 
1,000,000  acres  of  such  lands  to  each  State,  under  certain  conditions. 

The  text  of  the  act  is  as  follows: 

Sec.  4.  That  to  aid  the  public  land  States  in  the  reclamation  of  the  desert  lands 
therein,  and  the  settlement,  cultivation  and  sale  thereof  in  small  tracts  to  actual 
settlers,  the  Secretary  of  the  Interior  with  the  approval  of  the  President,  be,  and 
hereby  is,  authorized  and  empowered,  upon  proper  application  of  the  State  to  con- 
tract and  agree,  from  time  to  time,  with  each  of  the  States  in  which  there  may  be 
situated  desert  lands  as  defined  by  the  act  entitled  "An  act  to  provide  for  the  sale  of 
desert  land  in  certain  States  and  Territories,"  approved  March  third,  eighteen  hun- 
dred and  seventy-seven,  and  the  act  amendatory  thereof,  approved  March  third, 
eighteen  hundred  and  ninety-one,  binding  the  United  States  to  donate,  grant  and 
patent  to  the  State  free  of  cost  for  survey  or  price  such  desert  lands,  not  exceeding 
one  million  acres  in  each  State,  as  the  State  may  cause  to  be  irrigated,  reclaimed, 
occupied,  and  not  less  than  twenty  acres  of  each  one  hundred  and  sixty-acre  tract 
cultivated  by  actual  settlers,  within  ten  years  next  after  the  passage  of  this  act,  as 
thoroughly  as  is  required  of  citizens  who  may  enter  under  the  said  desert  land  law. 

Before  the  application  of  any  State  is  allowed  or  any  contract  or  agreetnent  is  exe- 
cuted or  any  segregation  of  any  of  the  land  from  the  public  domain  is  onlered  by  the 
Secretary  of  the  Interior,  the  State  shall  file  a  map  of  the  said  land  proposed  to  be 
irrigated  which  shall  exhibit  a  plan  showing  the  mode  of  the  contemplated  irriga- 
tion and  which  plan  shall  be  sufficient  to  thoroughly  irrigate  and  reclaim  said  land 
and  prepare  it  to  raise  ordinary  agricultural  crojis  and  shall  also  show  the  source  of 
the  water  to  l)e  used  for  irrigation  and  reclamation,  and  the  Secretary  of  the  Interior 
may  make  necessary  regulations  for  the  reservation  of  the  lands  applied  for  by  the 
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States  to  date  from  the  date  of  the  filing  of  the  map  and  plan  of  irrigation,  but  such 
reservation  shall  be  of  no  force  whatever  if  such  map  and  plan  of  irrigation  shall  not 
be  approved.  That  any  State  contracting  under  this  section  is  hereby  authorized  to 
make  all  necessary  contracts  to  cause  the  said  lands  to  be  reclaimed,  and  to  induce 
their  settlement  and  cultivation  in  accordance  with  and  subject  to  the  provisions  of 
this  section ;  but  the  State  shall  not  be  authorized  to  lease  any  of  said  lands  or  to  use 
or  dispose  of  the  same  in  any  way  whatever,  except  to  secure  their  reclamation,  culti- 
vation and  settlement. 

As  fast  as  any  State  may  furnish  satisfactory  proof  according  to  such  rules  and  regu- 
lations as  may  be  prescribed  by  the  Secretary  of  the  Interior,  that  any  of  said  lands 
are  irrigated,  reclaimed  and  occupied  by  actual  settlers,  patents  shall  be  issued  to 
the  State  or  its  assigns  for  said  lands  so  reclaimed  and  settled:  Provided^  That  said 
States  shall  not  sell  or  dispose  of  more  than  one  hundred  and  sixty  acres  of  said  lands 
to  any  one  person,  and  any  surplus  of  money  derived  by  any  State  from  the  sale  of 
said  lands  in  excess  of  the  cost  of  their  reclamation,  shall  be  held  as  a  trust  fund  for 
and  be  applied  to  the  reclamation  of  other  desert  lands  in  such  State.  That  to  en- 
able the  Secretary  of  the  Interior  to  examine  any  of  the  lands  that  may  be  selected 
under  the  provisions  of  this  section,  there  is  hereby  appropriated  out  of  any  moneys 
in  the  Treasury,  not  otherwise  appropriated,  one  thousand  dollars. 

In  the  act  making  appropriations  for  sundry  civil  expenses  of  the 
government  for  the  fiscal  year  ending  June  80,  1897,  and  for  other 
purposes,  approved  June  11,  1896  (29  Stat,  413-434),  there  is,  under 
the  head  of  appropriation  for  '^  Surveying  public  lands,"  the  following 
provision: 

That  under  any  law  heretofore  or  hereafter  enacted  by  any  State,  providing  for  the 
reclamation  of  arid  lands,  in  pursuance  and  acceptance  of  the  terms  of  the  grant  made 
in  section  four  of  an  act  entitled  '*  An  act  making  appropriations  for  the  sundry  civil 
expenses  of  the  government  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hun- 
dred and  ninety  five,"  approved  August  eighteenth,  eighteen  hundred  and  ninety- 
four,  a  lien  or  liens  is  hereby  authorized  to  be  created  by  the  State  to  which  such 
lands  are  granted  and  by  no  other  authority  whatever,  and  when  created  shall  be 
valid  on  and  against  the  separate  legal  subdivisions  of  land  reclaime<l,  for  the  actual 
cost  and  necessary  expenses  of  reclamation  and  reasonable  interest  thereon  from  the 
date  of  reclamation  until  disposed  of  to  actual  settlers;  and  when  an  ample  supply  of 
water  is  actually  furnished  in  a  substantial  ditch  or  canal,  or  by  artesian  wells  or 
reservoirs,  to  reclaim  a  particular  tract  or  tracts  of  such  lands,  then  patents  shall  issue 
for  the  same  to  such  State  without  regard  to  settlement  or  cultivation:  Provided^  That 
in  no  event,  in  no  contingency,  and  under  no  circumstances  shall  the  United  States 
be  in  any  manner  directly  or  indirectly  liable  for  any  amount  of  any  such  lien  or 
liability,  in  whole  or  in  part. 

The  limitation  of  time  in  the  above-quoted  section  4  was  modified  by 
section  3  of  the  act  entitled — 

"  An  act  making  appropriations  for  sundry  civil  expenses  of  the  government  for 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  two,  and  for  other  pur- 
poses," approved  March  3,  1901   (31  Stat.,  1133-1188),  which  provides  as  follows: 

Sec.  3.  That  section  4  of  the  act  of  August  eighteenth,  eighteen  hundred  and 
ninety-four,  entitled  "An  act  making  appropriations  for  sundry  civil  expenses  of 
the  government  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
ninety-five,  and  for  other  purposes,'*  is  hereby  amended  so  that  the  ten  years'  period 
within  which  any  State  shall  cause  the  lands  applied  for  under  said  act  to  be  irri- 
gated and  reclaimed,  as  provided  in  said  section  as  amended  by  the  act  of  June 
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eleventh,  eighteen  hundred  and  ninety-six,  shall  begin  to  run  from  the  date  of 
approval  by  the  Secretary  of  the  Interior  of  the  State's  application  for  the  segregation 
of  such  lands;  and  if  the  State  fails  within  said  ten  years  to  cause  the  whole  or  any 
part  of  the  lands  so  segregated  to  be  so  irrigated  and  reclaimed,  the  Secretary  of  the 
Interior  may,  in  his  discretion,  continue  said  segregation  for  a  period  of  not  exceeding 
five  years,  or  may,  in  his  discretion,  restore  such  lands  to  the  public  domain. 

The  effect  of  this  provision  is  to  allow  ten  years  for  the  irrigation 
and  reclamation  of  each  body  of  land  segregated,  the  time  to  run  from 
the  date  of  the  approval  of  the  segregation.  It  also  authorizes  the 
Secretary  of  the  Interior,  in  his  discretion,  to  extend  the  time  for 
irrigating  and  reclaiming  the  lands  for  a  period  of  five  years.  At  the 
expiration  of  the  ten  years,  or  of  the  extended  period,  the  Secretary 
of  the  Interior  may,  in  his  discretion,  restore  to  the  public  domain  the 
lands  hot  irrigated  and  reclaimed  by  the  State. 

1.  The  second  paragraph  of  section  4,  quoted  above,  requires  that 
the  State  shall  firet  file  a  map  of  the  land  selected  and  proposed  to  be 
irrigated,  which  shall  exhibit  a  plan  showing  the  mode  of  contemplated 
irrigation  and  the  source  of  the  water.  In  accordance  with  the  re- 
quirements of  the  act,  the  State  must  give  full  data  to  vshow  that  the 
proposed  plan  will  be  sufficient  to  thoroughly  irrigate  and  reclaim  the 
land  and  prepare  it  to  luise  ordinary  agricultural  crops;  for  which 
purpose  a  statement  of  the  amount  of  water  available  for  the  plan  of 
irrigation  will  be  necessary.  The  other  data  required  can  not  be  fully 
prescribed,  as  it  will  depend  upon  the  nature  of  the  plan  submitted. 
All  information  necessary  to  enable  this  office  to  judge  of  its  practica- 
bility for  irrigating  all  the  land  selected  must  be  submitted.  Upon  the 
filing  of  such  map  and  accompanying  plan  of  irrigation,  the  lands  em- 
braced therein  will  be  withheld  from  other  disposition  until  final  action 
is  had  thereon  by  the  Secretar}'^  of  the  Interior.  If  such  final  action 
be  a  disapproval  of  the  map  and  plan,  the  lands  selected  shall,  without 
further  order,  be  subject  to  disposition  as  if  such  reservation  had  never 
been  made;  and  the  local  officers  will  make  the  appropriate  notations 
on  the  tract  books  and  plat  books,  opposite  those  previously  made,  in 
accordance  with  the  requirements  of  paragraph  7. 

2.  The  map  must  be  on  tracing  linen,  in  duplicate,  and  must  be  drawn 
to  a  scale  not  greater  than  1,000  feet  to  1  inch.  A  smaller  scale  is 
desimble,  if  the  necssary  information  can  be  clearly  shown. 

3.  The  map  and  field  notes  in  duplicate  must  be  filed  in  the  local  land 
office  for  the  district  in  which  the  land  is  located.  A  plan  and  field 
notes  covering  tracts  selected  in  several  land  districts  need  be  filed  but 
once  in  duplicate:  one  copy  in  the  other  districts  will  be  sufficient;  but 
in  such  case  a  duplicate  map  of  the  lands,  at  least,  must  be  filed  in  each 
local  land  office,  showing  the  lands  to  be  segregated  in  that  district. 
The  map  and  field  notes  must  show  the  connections  of  termini  of  a 
canal  or  of  the  initial  point  of  a  reservoir  with  public  survey  corners, 
the  connections  with  public  surve^^  corners  wherever  section  or  town- 
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ship  lines  are  crossed  by  the  irrigation  works  proposed,  and  must  show 
full  data  to  admit  of  retracing  the  lines  of  the  survey  of  the  irrigation 
works  on  the  ground. 

4.  The  map  should  bear  an  affidavit  of  the  engineer  who  made  or 
supervised  the  preparation  of  the  map  and  plan,  Form  1,  page  234,  and 
also  of  the  officer  authorized  by  the  State  to  make  its  selections  under 
the  act,  Form  2,  page  234. 

5.  The  map  should  indicate  clearly  the  tracts  selected,  which  must  all 
be  desert  lands  as  defined  by  the  acts  of  1877  and  1891,  and  the  decisions 
and  regulations  of  this  office  therein  provided  for.  The  language  of 
the  former  act  and  the  decisions  thereunder  are  as  follows:  "All  lands 
exclusive  of  timber  lands  and  mineral  lands,  which  will  not,  without 
artificial  irrigation  produce  some  agricultural  crop,  shall  be  deemed 
desert  land."    It  is  prescribed  also  as  follows: 

First.  Lands  bordering  upon  streams,  lakes,  or  other  natural  bodies 
of  water,  or  through  or  Upon  which  there  is  any  river,  stream,  arroyo, 
lake,  pond,  body  of  water,  or  living  spring,  are  not  subject  to  entry 
under  the  desert-land  law  until  the  clearest  proof  of  their  desert  char- 
acter is  furnished. 

Second.  Lands  which  produce  native  grasses  sufficient  in  quantity,  if 
unfed  by  gitizing  animals,  to  make  an  ordinarj'  crop  of  hay  in  usual 
seasons,  are  not  desert  lands. 

Third.  Lands  which  will  produce  an  agricultural  crop  of  any  kind, 
in  amount  to  make  the  cultivation  reasonably  remunerative,  are  not 
desert. 

Fourth.  Lands  containing  sufficient  moisture  to  produce  a  natural 
growth  of  trees  are  not  to  be  classed  as  desert  lands. 

In  this  connection  it  has  been  held  that  it  is  a  mere  presumption  that 
lands  containing  sufficient  moisture  to  produce  trees  will  produce 
agricultural  crops,  but,  like  all  presumptions  of  fact,  it  may  be  rebutted 
by  proof  showing  that  the  land  is  actually  desert  in  chai-acter  and  will 
not  produce  agricultural  crops  without  irrigation.     (31  L.  D.,  149.) 

6.  The  map  should  be  accompanied  by  a  list  in  triplicate  of  the  lands 
selected,  designated  by  legal  subdivisions,  properly  summed  up  at  the 
foot  of  each  page,  and  at  the  end  of  the  list.  Clear  carbon  copies  are 
preferred  for  the  duplicate  and  triplicate  lists.  The  lists  should  be 
dated  and  verified  b}'-  a  certificate  of  the  selecting  agent.  Form  3,  page 
235.  The  party  appearing  as  agent  of  the  State  must  file  with  the  reg- 
ister and  receiver  written  and  satisfactory  evidence,  under  seal,  of  his 
authority  to  act  in  the  premises;  such  evidence  once  filed  need  not  be 
duplicated  during  the  period  for  which  the  agent  was  appointed.  The 
State  should  number  the  lists  in  consecutive  order,  beginning  with 
No.  1,  regardless  of  the  land  office  in  which  they  are  to  be  filed.  Form 
of  title  page  to  be  prefixed  to  the  lists  of  selections  will  be  found  on 
page  235,  marked  A.     Lists  received  at  this  office  containing  erasures 
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will  not  be  filed,  but  will  be  returned  in  order  that  new  ones  may  be 
prepared.  When  a  township  has  not  been  subdivided,  but  has  had  its 
exteriors  surveyed,  the  whole  township  may  be  designated,  omittinpf, 
however,  the  sections  to  which  the  State  maj^  be  entitled  under  its 
grant  of  school  lands.  When  the  records  are  in  such  condition  that 
the  proper  notations  may  be  made,  a  section  or  part  of  a  section  of 
unsurveyed  land  may  be  designated  in  the  list;  but  no  patent  can 
issue  thereon  until  the  land  has  been  surveyed. 

7.  The  lists  must  be  carefully  and  critically  examined  by  the  regis- 
ter and  receiver,  and  their  accuracy  tested  by  the  plats  and  records  of 
their  office.  When  so  examined  and  found  correct  in  all  respects,  they 
will  attach  a  certificate  at  the  foot  of  each  list,  Form  4,  page  — .  The 
register  will  thereupon  post  the  selections  in  ink  in  the  tract  book 

after  the  following  manner:  ''Selected ,  19 — ,  by  A.  B.,  agent 

for  the  State  of ,  as  desert  land,  act  of  August  18,  1894,  list 

No. ,"  and  on  the  plats  he  will  mark  the  tracts  so  selected  *'  State 

desert  land  selection."'  After  the  selections  are  properly  posted  and 
marked  on  the  records,  the  lists,  maps,  and  all  papers  will  be  trans- 
mitted to  this  office.  The  date  of  filing  will  in  all  ca^es  be  noted  on 
the  map  over  the  written  signature  of  the  register,  a^?  well  as  on  all 
the  papers.  For  rejected  selections  a  new  application  and  a  new  list 
will  be  required,  upon  which  the  register  will  note  opposite  each  tract 
the  objections  appearing  on  the  records  and  indorse  thereon  his  reasons 
in  full  for  refusing  to  certify  the  same.  The  agent  will  be  allowed  to 
appeal  in  the  manner  provided  for  in  the  Rules  of  Practice.  It  is 
required  that  clear  lists  of  approvals  shall  in  every  case  be  made  out 
by  the  selecting  agents,  if  after  the  above  examination  one  or  more 
tracts  have  been  rejected,  showing  clearly  and  without  erasure  the 
tracts  to  which  the  register  is  prepared  to  certify.  On  the  map  of 
lands  selected  the  register  will  mark  rejected  such  tracts  as  he  has 
rejected  on  the  lists. 

8.  There  must  also  be  filed  a  contract  of  Form  5,  page  236,  in  dupli- 
cate, signed  by  the  State  officer  authorized  to  execute  such  contract. 
A  carbon  copy  of  the  contract  tcUl  not  he  accepted.'^ 

9.  When  the  canals  or  reservoirs  reijuired  by  the  plan  of  irrigation 
cross  public  land  not  selected  by  the  State,  an  application  for  right  of 
way  over  such  lands  under  sections  18  to  21,  act  of  March  3,  1891  (26 
Stat,  1085),  should  be  filed  separately,  in  accordance  with  the  regula- 
tions under  said  act. 

10.  In  the  preceding  paragraphs  instructions  are  given  for  the  desig- 
nation of  the  lands  bj'  the  proper  State  authorities.  Upon  the  approval 
of  the  map  of  the  lands  and  the  plan  of  irrigation,  the  contract  is 

*  Printed  copies  of  the  contract,  in  which  the  list  of  lands  can  be  inserted,  will  be 
furnishe^l  to  the  State,  or  to  parties  dealing  with  it,  on  application  to  the  General 
Lan<i  Office. 
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executed  by  the  Secretary  of  the  Intterior  and  approved  by  the  Presi- 
dent, as  directed  by  the  act.  Upon  the  approval  of  the  map  and  plan, 
the  lands  are  reserved  for  the  puiposes  of  the  act,  said  reservation 
dating  from  the  date  of  the  filing  of  the  map  and  plan  in  the  local  land 
office.  A  duplicate  of  the  approved  map  and  plan,  and  of  the  list  of 
lands,  is  transmitted  for  the  files  of  the  local  land  office,  and  a  tripli- 
cate copy  of  the  list  is  forwarded  to  the  State  authorities. 

.  11.  By  the  honorable  Secretary's  decision  of  January  22,  1898  (26 
L.  D.,  74),  it  was  held  that  the  act  of  1896  applies  to  all  lands  segre- 
gated under  the  act  of  1894,  and  patents  will  be  issued  for  all  such 
lands  in  accordance  therewith. 

12.  When  patents  are  desired  for  any  lands  that  have  been  segre- 
gatec),  the  State  should  file  in  the  local  land  office  a  list,  to  which  is 
prefixed  a  certificate  of  the  presiding  officer  of  the  State  land  board,  or 
other  officer  of  the  State  who  may  be  charged  with  the  duty  of  dispos- 
ing of  the  lands  which  the  State  may  obtain  under  the  law,  Form  6, 
page  237;  and  followed  by  an  affidavit  of  the  State  engineer,  or  other 
State  officer  whose  duty  it  may  be  to  superintend  the  reclamation  of 
the  lands,  Fonu  7,  page  238. 

13.  The  certificate  of  Form  6  is  required  in  order  to  show  that  the 
State  laws  accepting  the  grant  of  the  lands  have  been  duly  complied 
with. 

14.  The  affidavit  of  Form  7  is  required  in  order  to  show  compliance 
with  the  provisions  of  the  law,  that  an  ample  supply  of  water  has  been 
actually  furnished  in  a  substantial  ditch  or  canal,  or  by  artesian  wells 
or  reservoirs,  for  each  tract  in  the  list,  sufficient  to  thoroughly  irrigate 
and  reclaim  it,  and  to  prepare  it  to  raise  ordinary  agricultuml  crops. 

15.  These  lists  will  be  called  Lists  for  Patent,  and  should  be  num- 
bered by  the  State  consecutively,  beginning  with  No.  1.  The  list 
should  also  show,  opposite  each  tract,  the  number  of  the  approved 
segregation  list  in  which  it  appears.  The  aggregate  area  should  be 
stated  at  the  foot  of  each  page  and  at  the  end  of  the  list. 

16.  Upon  the  filing  of  such  list,  the  local  officers  will  place  thereon 
the  date  of  filing,  and  note  on  the  records  opposite  each  tract  listed: 
List  for  Patent  No. ,  filed, ,  giving  the  date. 

17.  When  said  list  is  filed  in  the  local  land  office  there  shall  also  be 
filed  by  the  State  a  notice,  in  duplicate,  prepared  for  the  signature  of 
the  register  and  receiver,  describing  the  land  by  sections,  and  portions 
of  sections,  where  less  than  a  section  is  designated  (Form  8,  page  238). 
This  notice  shall  be  published  at  the  expense  of  the  State  once  a  week 
in  each  of  nine  consecutive  weeks,  in  a  newspaper  of  estiiblished  char- 
acter and  general  circulation,  to  be  designated  l)y  the  register  as  pub- 
lished nearest  the  land.  One  copy  of  said  notice  shall  be  posted  in  a 
conspicuous  place  in  the  local  office  for  at  least  sixty  days  during  the 
period  of  publication. 
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18.  At  the  expiration  of  the  period  of  publication  the  State  shall  file 
in  the  local  office  proof  of  said  publication  and  of  payment  for  the 
same.  Thereupon  the  register  and  receiver  shall  forward  the  list  for 
patent  to  the  Geneml  Land  Office,  noting  thereon  any  protests  or  con- 
tests on  any  of  the  following  grounds:  Failure  to  comply  with  the  law, 
the  nondesert  character  of  the  land,  prior  adverse  rights,  or  the  min- 
eral character  of  the  land,  transmitting  any  papers  filed,  and  submitting 
any  recommendations  thej"  may  deem  proper.  They  will  also  forward 
proofs  of  publication,  of  payment  therefor,  and  of  the  posting  qf  the 
list  in  their  office. 

19.  Upon  the  receipt  of  the  papers  in  the  General  Land  Office  such 
action  will  be  taken  in  each  case  as  the  showing  may  require,  and  all 
tracts  that  are  free  from  valid  protest  or  contest,  and  respecting  which 
the  law  and  regulations  have  been  complied  with,  will  be  certified  to 
the  Secretary  of  the  Interior  for  approval  and  patenting. 

BiNGER  Hermann, 
Commismoi\er  General  Land  Office, 
Approved  January  15,  1902. 
E.  A.  Hitchcock, 

Secretary  of  the  Intei'ior, 

Form  1. 

State  of , 

County  of ,  8S: 

-,  being  duly  sworn,  says  he  is  the  engineer  under  whose  supervifiion 


the  survey  and  plan  hereon  were  made  (or  is  the  person  employed  to  make,  etc.); 
that  the  tracts  shown  hereon  to  be  selected  are  each  and  every  one  desert  land  as 
contemplated  by  the  act  of  Congress  approved  August  18,  1894  (28  Stat.,  372-422), 
the  act  of  June  11,  1896  (29  Stat.,  434);  and  the  act  of  March  3,  1901  (31  Stat, 
1133-1188),  none  being  of  the  classes  designated  as  timber  or  mineral  lands;  that  the 
plan  of  irrigation  herewith  submitted  is  accurately  and  fully  represented  in  accord- 
ance with  ascertained  facts;  that  the  system  proposed  is  sufficient  to  thoroughly 
irrigate  and  reclaim  said  land  and  prepare  it  to  raise  ordinary  crops;  and  that  the 
survey  of  said  system  of  irrigation  is  accurately  represented  upon  this  map  and  the 
accompanying  field  notes. 


Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

[seal.]  


Notary  Pttblic, 
Form  2. 


State  of 


County  of ,  8s: 

-,  being  duly  sworn,  says  that  he  is  the (designation  of  office) 


authorized  by  the  State  of to  make  desert-land  selections  under  the  act  of 

Congress  approved  Auguf?t  18,  1894  (28  Stat.,  372-422),  the  act  of  June  11,  1896  (29 
Stat.,  434),  and  the  act  of  March  3,  1901  (31  Stat.,  1133-1188);  that  the  plan  of  irri- 
gation and  survey  herewith  is  submitted  under  authority  of  the  State  of ;  and 
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that  the  tracts  shown  hereon  to  be  selected  are  each  and  every  one  desert  land,  as 
contemplated  by  the  said  acts  of  Congress,  none  being  of  the  classes  designated  as 
timber  or  mineral  lands. 


Snbscribed  and  sworn  to  before  me  this day  of ,  19 — . 

[seal.]  


Notary  Public. 

A. 

State  op , 


United  States  Land  Office, 

,  19—. 

,  the  duly  authorized  agent  of  the  State  of ,  under  and  by  virtue 

of  an  act  of  Congress  approved  August  18,  1894  (28  Stat.,  372-422),  the  act  of  June 
11,  1896  (29  Stat,  4^4),  and  the  act  of  March  3,  1901  (31  Stat,  1133-1188),  and  in 
pursuance  of  the  rules  and  regulations  prescribed  by  the  Secretary  of  the  Interior, 
hereby  makes  and  files  the  following  list  of  desert  public  lands  which  the  State  is 
authorized  to  select  under  the  provisions  of  the  said  acts  of  Congress: 

Form  3. 

State  of , 

Ouunty  of ,  ss: 

I, ,  being  duly  sworn,  depose  and  say  that  I  am (designation  of 

office)  authorized  by  the  State  of  — = —  to  make  desert-land  selections  under  the  act 
of  Congress  approved  August  18,  1894  (28  Stat.,  372-422),  the  act  of  June  11,  1896 
(29  Stat,  434),  and  the  act  of  March  3, 1901  (31  Stat.,  1133-1188);  that  the  foregoing 
list  of  lands  which  I  hereby  select  is  a  correct  list  of  lands  selected  under  said  acts; 
that  the  lands  are  vacant,  unappropriated,  are  not  interdicted  timber  nor  mineral 
lands,  and  are  desert  lands  as  contemplated  by  the  said  acts  of  Congress. 


Subscribed  and  sworn  to  before  me  this day  of -,  19 — . 

[seal.]  — 


Notary  Public, 
Form  4. 


United  States  Land  Office, 


-,  19-. 


We  hereby  certify  that  we  have  carefully  and  critically  examined  the  foregoing 

list  of  lands  selected ,  19 — ,  by ,  the  duly  authorized  agent 

of  the  State  of ,  under  the  provisions  of  the  act  of  Congress  approved  August 

18,  1894  (28  Stat,  372-422),  the  act  of  June  11,  1896  (29  Stat.,  434),  and  the  act  of 
March  3,  1901  (31  Stat.,  1133-1188);  that  we  have  tested  the  accuracy  of  said  list  by 
the  plats  and  records  of  this  office,  and  that  we  find  the  same  to  be  correct.  And 
we  further  certify  that  the  filing  of  said  list  is  allowed  and  approved,  and  that  the 
whole  of  said  lands  are  surveyed  public  lands  of  the  United  States,  and  that  the  same 
are  not  nor  is  any  part  thereof  returned  and  denominated  as  mineral  or  timber 
lands;  nor  is  there  any  homestead  or  other  valid  claim  to  any  portion  of  said  lands 
on  file  or  of  record  in  this  office;  and  that  the  said  lands  are,  to  the  best  of  our 
knowledge  and  belief,  desert  lands,  as  contemplated  by  the  said  acts  of  Congress; 

and  that  the  fees,  amounting  to  $ ,  have  l>een  paid  uix)n  the  said  area  of 

acres. 


■,  Register. 
-,  Receiver, 


236  DECISIONS    RELATING    TO    THE    PUBLIC    LANDS. 

Form  5. 

These  articles  of  agreement,  made  and  entered  into  this '  day  of ■, 

A.  D.  19-^*,  by  and  between *,  Secretary  of  the  Interior,  for  and  on 

behalf  of  the  United  States  of  America,  party  of  the  first  part,  and , 

for  and  on  l)ehalf  of  the  State  of ,  party  of  the  second  part,  witnesseth: 

That  in  consideration  of  the  stipulations  and  agreements  hereinafter  made,  and  of 
the  fact  that  said  State  has,  under  the  provisions  of  section  4  of  the  act  of  Ck>ngre» 
approved  August  18,  1894,  of  the  act  of  Congress  approved  June  11,  1896,  and  of  the 

act  of  Congress  approved  March  3,  1901,  through ,  its  proper  officer, 

thereunto  duly  authorized,  presented  its  proper  application  for  certain  lands  situated 
within  said  State  and  alleged  to  be  desert  in  character  and  particularly  described  as 
follows,  to  wit:  List  No.  —  (here  insert  list  of  lands  and  total  area),,  and  has  filed  a 
map  of  said  lands  and  exhibited  a  plan  showing  the  mode  by  which  it  is  propoeed 
that  said  lands  shall  be  irrigated  and  reclaimed  and  the  source  of  the  water  to  be 
used  for  that  purpose,  the  said  party  of  the  first  part  contracts  and  agrees,  and,  by 

and  with  the  consent  and  approval  of •,  President  thereof,  hereby 

binds  the  United  States  of  America  to  donate,  grant,  and  patent  to  said  State,  or  to 
its  assigns,  free  from  cost  for  survey  or  price,  any  particular  tract  or  tracts  of  said 
lands,  whenever  an  ample  supply  of  water  is  actually  furnished  in  a  substantial  ditch 
or  canal,  or  by  artesian  wells  or  reservoirs,  to  reclaim  the  same,  in  accordance  with 
the  provisions  of  said  acts  of  Congress,  and  with  the  regulations  issued  thereunder, 
and  with  the  terms  of  this  contract,  at  any  time  within  ten  years  from  the  date  of 
the  approval  of  the  said  map  of  the  lands. 

It  is  further  understood  that  said  State  shall  not  lease  any  of  said  lands  or  use  or 
dispose  of  the  same  in  any  way  whatever,  except  to  secure  their  reclamation,  culti- 
vation, and  settlement;  and  that  in  selling  and  disposing  of  them  for  that  purpose 
the  said  State  may  sell  or  dispose  of  not  more  than  160  acres  to  any  one  person,  and 
then  only  to  bona  fide  settlers  who  are  citizens  of  the  United  States  or  who  have 
declared  their  intention  to  become  such  citizens;  and  it  is  distinctly  understood  and 
fully  agreed  that  all  persons  acquiring  title  to  said  lands  from  said  State  prior  to  the 
issuance  of  patent,  as  hereinafter  mentioned,  will  take  the  same  subject  to  all  the 
requirements  of  said  acts  of  Conarress  and  to  the  terms  of  this  contract,  and  shall  show 
full  compliance  therewith  Ixjfore  they  shall  have  any  claim  against  the  United  States 
for  a  patent  to  said  lands. 

It  is  further  understood  and  agreed  that  said  State  shall  have  full  power,  right,  and 
authority  to  enact  such  laws,  and  from  time  to  time  to  make  and  enter  into  such  con- 
■  tracts  and  agreements,  arid  to  (Teate  and  assume  such  obligations  in  relation  to  and 
concerning  said  lands  as  may  be  necessary  to  induce  and  cause  such  irrigation 
and  reclamation  thereof  as  is  required  by  this  contract  and  the  said  acts  of  Congress; 
but  no  such  law,  contract,  or  obligation  shall  in  any  way  bind  or  obligate  the  United 
States  to  do  or  perform  any  act  not  clearly  directed  and  set  forth  in  this  contract  and 
said  acts  of  Congress,  and  then  only  after  the  requirements  of  said  acts  and  contract 
have  been  fully  complied  with. 

Neither  the  approval  of  said  application,  map,  and  plan,  nor  the  segregation  of  said 
land  by  the  Secretary  of  the  Interior,  nor  anything  in  this  contract,  or  in  the  said 
acts  of  Congress,  shall  be  f?o  construed  as  to  give  said  State  any  interest  whatever  in 
any  lands  upon  which,  at  the  date  of  the  filing  of  the  map  and  plan  hereinbefore 
referred  to,  there  may  be  an  actual  settlement  by  a  bona  fide  settler,  qualified  imder 
the  public  land  laws  to  acquire  title  thereto. 

It  is  further  understood  and  agreed  that  as  soon  as  an  ample  supply  of  water  is 
actually  furnished  in  a  substantial  ditch  or  canal,  or  by  artesian  wells  or  reservoirs, 

*  These  blanks  should  be  left  vacant  by  the  State  agent. 
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to  reclaim  a  particular  tract  or  tracts  of  paid  lands  the  said  State  or  its  assigns  may 
make  proof  thereof  under  and  according  to  such  rules  and  regulations  as  may  be 
prescribed  therefor  by  the  Secretary  of  the  Interior,  and  as  soon  as  such  proof  shall 
have  been  examined  and  found  to  be  satisfactory  patents  shall  issue  to  said  State,  or 
to  its  a^gns,  for  the  tracts  included  in  said  proof. 

The  said  State  shall,  out  of  the  money  arising  from  its  disposal  of  said  lands,  first 
reimburse  itself  for  any  and  all  costs  and  expenditures  incurreil  by  it  in  irrigating 
and  reclaiming  said  lands,  or  in  assisting  its  assigns  in  so  doing;  and  any  surplus  then 
remaining  after  the  payment  of  the  cost  of  such  reclamation  shall  l)e  held  as  a  trust 
fund,  to  be  applied  to  the  reclamation  of  other  desert  lands  within  said  State. 

This  contract  is  executed  in  duplicate,  one  copy  of  which  shall  be  placed  of  record 
and  remain  on  file  with  the  Commissioner  of  the  General  Land  Office,  and  the  other 
shall  be  placed  of  record  and  remain  on  file  with  the  proper  oflftcer  of  said  State,  and 
it  shall  be  the  duty  of  said  State  to  cause  a  copy  thereof,  together  with  a  copy  of  all 
rules  and  regulations  issued  thereunder  or  under  said  acts  of  Congress,  to  be  spread 
upon  the  deed  records  of  each  of  the  counties  in  said  State  in  which  any  of  said  lands 
shall  be  situated. 

In  testimony  whereof  the  said  |>arties  have  hereunto  set  their  hands  the  day  and 
year  first  herein  written. 


Secret  a  ly  of  the  Interior. 

State  of . 

By . 


APPROVAL. 


To  all  to  whovi  these  preitettts  shall  come^  Greeting: 

Know  ye,  that  I, '■ — ,  *  President  of  the  United  States  of  America,  do 

hereby  approve  and  ratify  the  attached  contract  and  agreement,  made  and  entered 

into  on  the *  day  of ,  *  19 — , '  by  and  between ,  *  Secretary 

of  the  Interior,  for  and  on  behalf  of  the  United  States,  and ,  for  and  on 

behalf  of  the  State  of ,  under  section  4  of  the  act  of  Congress  approved  August 

18,  1894,  the  act  approved  June  11,  1896,  and  the  act  approved  March  3,  1901. 


FORMS  FOR  VERIFICATION  AND  PUBLICATION  OF  LISTS  FOR  PATENT. . 

Form  6. 

I, = ,  do  hereby  certify  that  I  am  the ,  (designation  of 

office)  of  the  State  of ;  that  I  am  charged  with  the  duty  of  disposing  of 

the  lands  granted  to  the  State  in  pursuance  of  section  4,  act  of  August  18,  1894  (28 
Stat.,  372-422),  the  act  of  June  11,  1896  (29  Stat.,  434),  and  the  act  of  March  3,  1901 
(31  Stat.,  1133-1188);  and  that  the  laws  of  the  said  State  relating  to  the  said  grant 
from  the  United  States  have  been  complied  with  in  all  respects  as  to  the  following 
list  of  lands,  which  are  hereby  submitted  on  behalf  of  the  said  State  for  the  issuance 
of  patent  under  said  acts  of  Congress. 


[Here  add  list  of  lands.] 


•These  blanks  should  be  left  vacant  by  the  State  agent. 
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Form  7. 
To  follow  list  of  lands. 


State  of 


County  of ,  ss: 

•f  being  duly  8 worn,  deposes  and  says  that  he  is  the 


(designation  of  office)  of  the  State  of ,  charged  with  the  duty  of  supemsing 

the  reclamation  of  lands  segregated  under  section  4,  act  of  August  18,  1894  (28  Sfcat., 
422),  the  act  of  June  11,  1896  (29  Stat.,  434),  and  the  act  of  March  3,  1901  (31  Stat.. 
1133-1188);  that  he  has  examined  the  lands  designated  on  the  foregoing  list,  and 
that  an  ample  supply  of  water  has  been  actually  furnished  ( in  a  substantial  ditch  or 
canal,  or  by  artesian  wells  or  reservoirs)  for  each  tract  in  said  list,  sufficient  to  thor- 
oughly irrigate  and  reclaim  it,  and  to  prepare  it  to  raise  ordinary  agricultural  crops. 


Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

[seal.]  — 


Notary  Public, 
Form  for  published  notice. 

Form  8. 

United  States  Land  Office, 

, ,  19—. 

To  whom  a  may  concern  : 

Notice  Ls  hereby  given  that  the  State  of has  filed  in  this  office  the  following 

list  of  lands,  to  wit, ,  and  has  applied  for  a  patent  for  said  lands  under  the  acts 

of  August  18, 1894  (28  Stat.,  372-422),  June  11, 1896  (29  Stat.,  434),  and  March  3, 1901 
(31  Stat.,  1133-1188),  relating  to  the  granting  of  not  to  exceed  a  million  acres  of  arid 
land  to  each  of  certain  States;  and  that  the  said  list,  with  its  accompanying  proofs, 
is  open  for  the  inspection  of  all  persons  interested,  and  the  public  generally. 

Within  the  next  60  days  following  the  date  of  this  notice,  protests  or  contests 
against  the  claim  of  the  State  to  any  tract  described  in  the  list,  on  the  ground  of 
failure  to  comply  with  the  law,  on  the  ground  of  the  nondesert  character  of  the 
land,  on  the  ground  of  a  prior  adverse  right,  or  on  the  ground  that  the  same  is  more 
valuable  for  mineral  than  for  agricultural  purposes,  will  be  received  and  noted  for 
report  to  the  General  Land  Office  at  Washington,  D.  G. 

,  RegiMer, 

,  Receiver, 


hawaiian  lands-exchange. 

Opinion. 

In  the  case  of  an  exchange  of  public  lapds  in  Hawaii,  under  the  Haw^aiian  laws,  for 
lands  of  private  ownership,,  the  title  should  be  taken  to  the  Territory  if  the  land 
thus  acquired  is  for  uses  of  local  government;  but  if  in  such  exchange  the  lands  are 
obtained  for  other  than  local  public  uses  (the  authority  for  which  is  not  herein 
determined),  the  conveyance  should  be  made  to  the  United  States. 

Assititant  Attorney  Gviteml  Vnn  Devanter  t(f  the  Secretary  of  the  Interior^ 

Fthruary  7,  1902, 

You  have  referred  to  me  for  opinion  the  que^^tion  propounded  in  a 
letter  of  the  governor  of  the  territory  of  Hawaii: 

Whether,  in  cases  of  exchange  of  lands  authorized  by  the  laws  of  Hawaii,  private 
parties  should  convey  the  lands  to  the  United  States  or  the  territory  of  Hawaii. 
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The  governor's  letter  was  written  in  answer  to  your  letter  of  March 
8,  1901,  requesting  information  i-especting  public  land  transactions  in 
Hawaii,  and  the  occasion  for  the  question  propounded  by  the  governor 
suiBcienth'  appears  from  the  following  part  of  his  letter: 

In  regard  to  the  fourth  paragraph  of  the  said  letter,  to  wit:  that  *' in  formation- is 
also  desired  as  to  whom,  in  eases  of  exchange  of  land?  authorized  by  statute,  private 
parties  convey  their  lands,  whether  to  the  United  States  or  national  government,  or 
to  the  territory  of  Hawaii,"  such  conveyances  so  far  have  been  made  to  the  territory 
of  Hawaii.  Nearly  all  exchanges  have  been  for  street  and  road  widening.  I 
am  not  sure  that  we  have  taken  the  correct  course,  but  inasmuch  as  section  91  of 
the  territorial  act  provides  that  "all  moneys  in  the  Hawaiian  treasury  and  all  the 
revenues  and  other  property  acquired  by  the  Republic  of  Hawaii  since  said  cession 
(joint  resolution  of  annexation)  shall  be  and  remain  the  property  of  the  territory  of 
Hawaii,"  it  would  appear  that  such  acquisitions  which  have  taken  place  before  June 
14,  1900,  the  date  when  the  territorial  act  went  into  effect,  were  intended  to  vest  in 
the  territory  of  Hawaii. 

Qusere:  Whether  conveyances  for  street  purposes  should  not  in  any  case  be  made 
to  the  territory  of  Hawaii?  I  desire  vour  inntructions  in  this  matter,  and  if  our 
course  has  been  a  mistaken  one,  I  shall  have  the  matter  rectified  as  soon  as  it  can  be 
le^lly  accomplished. 

The  question  presented  necessarily  suggests  the  antecedent  one  of 
authority  to  make  exchange  of  lands.  The  governor  has  not  indicated 
by  what  law  of  Hawaii  authority  is,  or  is  supposed  to  be,  given  for 
disposal  of  public  lands  in  or  by  way  of  exchange. 

Section  169  of  the  laws  of  Hawaii,  1897,  gives  the  Minister  of  the 
Interior  (now  Commissioner  of  Public  I^ands) — 

power  to  lease,  sell,  or  otherwise  dispose  of  the  public  lands,  and  other  property,  in 
such  manner  as  he  may  deem  best  for  the  protection  of  agriculture,  and  the  general 
welfare  of  the  Republic  (Territory),  subject,  however,  to  such  restrictions  as  may, 
from  time  to  time,  be  expressly  provided  by  law. 

Section  201  provides  that — 

patents  may  be  issued  in  exchange  for  deeds  of  private  lands  or  by  way  of  compro- 
mise upon  the  recommendation  of  the  Commissioners  and  with  the  approval  of  the 
Executive  Council  without  an  auction  sale. 

Section  178  provides  that: 

The  provisions  of  section  177  shall  not  extend  or  apply  to  cases  where  the  govern- 
ment shall  by  quit-claim,  or  otherwise,  dispose  of  its  rights  in  any  land  by  way  of 
compromise  or  equitable  settlements  of  the  rights  of  claimants,  nor  to  case^  of 
exchange,  or  sales  of  government  lands  in  return  for  parcels  of  land  acquired  for 
roads,  sites  of  government  buildings,  or  other  government  purposes. 

Section  186  provides  that: 

In  this  act,  if  not  inconsistent  with  the  context,  "public  lands"  means  all  lands 
heretofore  classed  as  government  lands,  all  lands  heretofore  elansed  as  crown  lands, 
and  all  lands  that  may  hereafter  come  into  the  control  of  the  government  by  pur- 
chase, exchange,  escheat,  or  by  the  exercise  of  the  right  of  eminent  domain,  or 
otherwise,  except  as  below  set  forth. 
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Sections  312  to  357,  inclusive,  relate  to  opening,  improving,  and 
closing  highways,  under  which  proceedings  may  be  had  for  ascertain- 
ing damages  for  land  taken  for  such  purposes.  Section  334  relates  to 
the  settlement  of  damages  in  such  cases,  and  provides  that: 

The  Minister  shall  have  the  power  to  compound  and  compromise  with  any  claim- 
ant, owner,  or  party  interested,  either  before  or  after  any  such  decision  of  the  CJom- 
missioners  in  any  way  he  may  deem  most  advantageous  to  the  government,  and  for 
that  purpoi?e  maij  substitute  other  land  in  lieu  of  thai  taken. 

These  are  the  only  provisions  found  by  me  which  relate  to  exchanges 
of  public  lands  for  private  lands.  The  existence  of  a  power  to  make 
exchanges  is  clearly  indicated  by  these  citations,  but  the  extent  of  and 
limitations  upon  that  power  are  not  at  all  well  defined. 

The  joint  resolution  of  annexation  of  July  7,  1898  (30  Stat.,  750), 
recited  that  the  government  of  the  Republic  of  Hawaii  ceded  and  ti'ans- 
ferred  to  the  United  States — 

the  absolute  fee  and  ownership  of  all  public,  government,  or  crown  lands,  public 
buildings  or  edifices,  ports,  harbors,  military  equipment,  and  all  other  public  prop- 
erty of  every  kind  and  description  belonging  to  the  government  of  the  Hawaiian 
Islands,  together  with  every  right  and  appurtenance  thereunto  appertaining: 

and  declared: 

That  said  cession  is  accepted,  ratified  and  confirmed,  and  that  the  said  Hawaiian 
Islands  and  their  dependencies  be,  and  they  are  hereby,  annexed  as  a  part  of  the 
territory  of  the  United  States  and  are  subject  to  the  sovereign  dominion  thereof,  and 
that  all  and  singular  the  property  and  rights  hereinbefore  mentioned  are  vested  in 
the  United  Stales  of  America. 

The  existing  laws  of  the  United  States  relative  to  public  lands  shall  not  apply  to 
such  lands  in  the  Hawaiian  Islands;  but  the  Congress  of  the  United  States  shall  enact 
special  laws  for  their  management  and  disposition:  Provided j  That  all  revenue  from 
or  proceeds  of  the  same,  except  as  regards  such  part  thereof  as  may  be  used  or  occu- 
pied for  the  civil,  military,  or  naval  purposes  of  the  United  States,  or  may  be  assigned 
for  the  use  of  the  local  government,  shall  be  used  solely  for  the  benefit  of  the  inhabi- 
tants of  the  Hawaiian  Islands  for  educational  and  other  public  purposes. 

No  words  could  be  more  comprehensive,  nor  can  it  be  doubted  that 
the  title  of  all  public  property  of  the  Republic  of  Hawaii  of  every 
kind  vested  thereby  in  the  United  States  and  that  the  public  lands  in 
Hawaii  became  subject  to  the  sole  disposal  of  Congress,  under  the 
pledge  respectiYig  the  use  of  the  revenue  from  or  proceeds  of  the  same. 

No  law  for  the  disposal  of  the  public  lands  in  Hawaii  was  continued 
in  force  by  the  joint  resolution  of  annexation,  and  the  existing  United 
States  public  land  laws  being  declared  inapplicable,  the  inevitable  con- 
clusion is  that  all  power  of  sale  or  alienation  of  the  public  lands  in 
Hawaii  by  the  Hawaiian  authorities  ceased  at  the  annexation  of  the 
islands  bv  the  United  States.  Only  the  governmental  powers  of  the 
then-existing  government  were  saved  in  force  by  the  third  paragraph 
of  the  joint  resolution  of  annexation.  From  July  7,  1898,  until  the 
act  of  April  30,  1900,  there  was  no  power  existing  to  alienate  in  any 
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manner  any  of  the  public  lands  in  Hawaii  for  any  purpose,  by  exchange 
or  otherwise. 

The  act  of  April  30, 1900  (31  Stat,  141),  section  73,  provides: 

That  the  hiws  of  Hawaii  relating  to  public  lands,  the  settlement  of  boundaries, 
and  the  issuance  of  patents  on  land-commission  awards,  except  as  changed  by  this 
act,  shall  continue  in  force  until  Congress  shall  otherwise  provide.  That,  subject  to 
the  approval  of  the  President,  all  sales,  grants,  leases,  and  other  di8ix>sitions  of  the 
public  domain,  and  agreements  concerning  the  same,  and  all  franchises  granted  by 
the  Hawaiian  government  in  conformity  with  the  laws  of  Hawaii,  between  the  sev- 
enth day  of  July,  eighteen  hundred  and  ninety -eight,  and  the  twenty-eighth  day  of 
September,  eighteen  hundred  and  ninety-nine,  are  hereby  ratified  and  confirmed. 
....  And  no  lease  of  ^^icultural  land  shall  be  granted,  sold,  or  renewed  by 
the  government  of  the  territory  of  Hawaii  for  a  longer  period  than  five  years  until 
Congress  shall  otherwise  direct.  All  funds  arising  from  the  sale  or  lea^  or  other 
disposal  of  such  lands  shall  be  appropriated  by  the  laws  of  the  government  of  the 
territory  of  Hawaii  and  applied  to  such  uses  and  purposes  for  the  benefit  of  the 
inhabitants  of  the  territory  of  Hawaii  as  are  consistent  with  the  joint  resolution  of 
annexation,  approve  July  seventh,  eighteen  hundred  and  ninety -eight:  Provided, 
There  shall  be  excepted  from  the  provisions  of  this  section  all  lands  heretofore  set 
apart,  or  reserved,  by  executive  order,  or  orders,  by  the  President  of  the  United 
States. 

Section  91  of  said  act  provides: 

That  the  public  property  ceded  and  transferred  to  the  United  States  by  the  Repub- 
lic of  Hawaii,  under  the  joint  resolution  of  annexation,  approved  July  seventh, 
eighteen  hundred  and  ninety-eight,  shall  be  and  remain  in  the  possession,  use,  and 
control  of  the  government  of  the  territory  of  Hawaii,  and  shall  be  maintained,  man- 
aged, and  cared  for  by  it,  at  its  own  expense,  until  otherwise  provided  for  by  Con- 
gress, or  taken  for  the  uses  and  purposes  of  the  United  States,  by  direction  of  the 
President  or  of  the  governor  of  Hawaii,  and  all  moneys  in  the  Hawaiian  Treasury 
and  all  the  revenues  and  other  property  acquired  by  the  Republic  of  Hawaii  since 
said  cession,  shall  be  and  remain  the  property  of  the  territory  of  Hawaii. 

It  is  noticeable  that:  (1)  Neither  of  these  sections,  or  other  pro- 
vision of  the  act  of  1900,  vests  in  the  Territory  of  Hawaii  the  title, 
or  right  of  propertj'  to  any  of  the  properties  transferred  by  the 
cession.  (2)  That  the  Hawaiian  public  land  laws  are  ''continued"  in 
force  but  without  words  giving  retroactive  effect  from  September  28, 
1899,  to  July  7,  1898.  (3)  That  acts  done  under  assumed  authority 
of  Hawaiian  laws  between  those  dates  are  ratified  and  confirmed 
"subject  to  approval  of  the  President  of  the  United  States,"  and  with- 
out such  approval  are  not  confirmed  by  the  act.  (4)  That  in  respect 
to  the  public  property  ceded  and  transferred  to  the  United  States 
under  the  joint  resolution  of  annexation,  all  that  passed  to  the  Terri- 
tory by  the  act  of  1900  were  the  ''use,  possession,  and  control" 
thereof. 

The  last  clause  of  section  91,  siipra^  is  noticeable  in  that  it  recog- 
nizes the  Hawaiian  government  as  continuing  to  exist  after  the  cession, 
with  the  incident  to  organized  social  existence  of  capacity  to  acquire 
and  hold  property. 

6865— Vol.  31—01 16 
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The  Hawaiian  Republic  before  its  annexation  had  all  the  powers 
incident  to  a  sovereign  state,  and,  though  the  sovereignty  ceased  by 
annexation,  the  condition  of  an  organized  body  politic  has  continued 
unbroken,  though  modified  in  form  and  powers.  The  power  incident 
to  all  organized  governments  to  take,  acquire,  and  hold  propertj'  for 
public  use  has  never  been  lost  or  taken  away.  The  title  to  all  public 
property  had,  before  the  cession,  vested  in  the  United  States,  with 
the  expressed  intention  that  the  public  lands  should  be  subject  to  the 
management  and  disposition  of  Congress  for  the  use  and  benefit  of 
the  Hawaiian  people,  but  subject  to  the  right  of  the  United  States  to 
use  and  occupy  parts  of  such  land  to  its  own  civil,  military,  or  na\'al 
purposes.  Whatever  Hawaii  acquired  after  the  cession  and  tefore 
April  30,  1900,  was,  by  the  act  of  that  date,  confirmed  to  the  Territory. 

Hawaii  has,  therefore,  always  had  power  to  acquire  and  hold  prop- 
erty for  public  use>  When  exchanges  of  land  are  made,  if  that 
granted  is  part  of  the  public  domain  and  that  acquired  is  for  local 
public  use,  the  grant  should  be  regarded  as  in  administration  jym 
tanto  of  the  trust  upon  which  the  public  lands  in  Hawaii  were 
received  b\'  the  United  States.  To  whom  the  title  of  the  property 
acquired  by  the  exchange  should  be  taken  depends  upon  the  purpose 
of  its  acquisition.  If  the  land  acquired  is  for  uses  of  local  govern- 
ment, such  as  ^'street  and  road  widening  and  extension"  named  by 
the  governor,  title  should  be  taken  to  the  Territory.  The  United 
States  has  no  interest  in  public  property  of  that  kind  acquired  after 
the  cession,  except  the  sovereign  right  of  supervision  of  the  local 
government  in  the  regulation  of  its  use  and  its  disposal  of  it.  Public 
property  of  that  kind,  stricth'  of  local  interest,  belongs  to  the  local 
government,  and  in  acquisition  of  it  title  should  be  taken  to  the  Ter- 
ritory of  Hawaii.  This  would  be  the  result  if  the  same  public  lands 
were  sold  and  the  proceeds  used  for  this  local  public  purpose  in  pur- 
suance of  the  resolution  of  annexation.  By  adopting  the  Hawaiian 
public  land  laws,  including  those  relating  to  exchanges.  Congress 
indicated  its  consent  that  this  should  be  accomplished  by  the  more 
direct  method  of  an  exchange  wherever  that  is  authorized  by  the  laws 
of  Hawaii. 

Whether  exchanges  of  public  land  are  authorized  by  the  Hawaiian 
laws  where  the  lands  acquired  in  exchange  are  obtained  for  other  than 
local  public  uses — as,  for  instance,  to  be  part  of  the  public  domain 
and  subject  to  disposal  as  such — I  have  not  fully  inquired,  but  if  so 
the  convevance  should  not  be  made  to  the  Territorv  of  Hawaii,  but  to 
the  United  States,  which  is  holder  of  the  public  lands  as  sovereign, 
though  pledged  to  apply  them  solely  to  the  use  and  benefit  of  the 
inhabitants  of  the  Hawaiian  Islands. 

Approved,  February  7,  1902: 
E.  A.  Hitchcock,  Stct'etary, 
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fndian  lands-bitter  root  vajlley— acts  of  june  6, 187j8,  and 

february  11,  1874. 

Webb  McCaslin. 

The  acts  of  June  5,  1872,  and  February  11,  1874,  constitute  the  only  authority  for 
the  disposal  of  lands  in  the  fifteen  townships  in  the  Bitter  Root  Valley  opened 
to  settlement  by  the  act  of  June  5,  1872,  and  said  acts  specifically  provide  for 
their  disposal  to  actual  settlers  only;  hence  said  lands  are  not  subject  to  entry 
under  the  timber  and  stone  act. 

Secretary  Hitchcock  to  the  Cmmaissioner  of  the  General  Land  O'ffice^ 
(W.  V.  D.)  Fehniary  IS,  1902.  (C.  J.  G.) 

Webb  McCaslin  appeals  from  the  decision  of  your  oflSce  of  December 
5,  1901,  holding  for  cancellation  his  timber  and  stone  entry,  made 
December  27,  1899,  for  the  S.  i  SW.  i,  SW.  i  SE.  i,  Sec.  21,  NW.  i 
NE.  i,  Sec.  28,  T.  11  N.,  R.  20  W.,  Missoula  land  district,  Montana. 

This  tract  was  included  in  the  lands  ceded  to  the  United  States  by 
the  Flathead  and  other  Indians  under  the  treaty  of  July  16,  1855, 
ratified  by  the  Senate  March  8, 1859  (12  Stat.,  975).  It  is  within  one 
of  the  fifteen  townships  in  the  Bitter  Root  Valley  above  the  Lo-Lo 
fork  of  the  Bitter  Root  River — as  shown  by  the  map  of  said  valley 
approved  by  the  Department  April  14,  1894 — opened  to  settlement  by 
the  act  of  June  5,  1872  (17  Stat.,  226).  The  language  of  the  treaty 
making  the  cession  is  as  follows: 

The  said  confederated  tribes  of  Indians  heret)y  cede,  relinquish,  and  convey  to  the 
United  States  all  of  their  right,  title  and  interest  in  and  to  the  country  occupied  or 
claimed  by  them. 

By  the  second  article  of  the  treaty  there  was  set  apart  and  reserved 
from  the  lands  thus  ceded  a  genei*al  reservation,  known  as  the  Jocko 
reservation — which  did  not  embrace  the  fifteen  townships  referred  to 
in  the  act  of  1872,  mipra — for  the  exclusive  use  and  occupation  of  the 
Indians,  "guaranteeing,  however,  the  right  to  all  citizens  of  the 
United  States  to  enter  upon  and  occupy  as  settlers  any  lands  not 
actually  occupied  and  cultivated  by  said  Indians  at  this  time,  and  not 
included  in  the  reservation  above  named." 

The  eleventh  article  of  said  treaty  provided  that — 

the  Bitter  Root  Valley,  above  the  Loo-lo  fork,  shall  be  carefully  surveyed  and 
examined,  and  if  it  shall  prove,  in  the  judgment  of  the  President,  to  be  better 
adapted  to  the  wants  of  the  Flathead  tribe  than  the  general  reser\'ation  provided  for 
in  this  treaty,  then  such  portions  of  it  as  may  be  necessary  shall  be  set  apart  as  a 
separate  reservation  for  the  said  tribe.  No  portion  of  the  Bitter  Root  Valley,  above 
the  Loo-lo  fork,  shall  be  opened  to  settlement  until  such  examination  is  had  and  the 
decision  of  the  President  made  known. 

The  President's  proclamation  of  November  14,  1871,  issued  in  pur- 
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suance  of  said  article,  recited  that  the  Bitter  Root  Vallev,  above  the 
Loo-lo  fork,  having  been  carefully  surveyed  and  examined — 

had  proved,  in  the  judgment  of  the  President,  not  to  be  better  adapted  to  the  wanls 
of  the  Flathead  tribe  than  the  general  reservation  provided  for  in  said  treaty.  It  is 
therefore  deemed  unnecessary  to  set  apart  any  portion  of  said  Bitter  Root  Valley  as 
a  separate  reservation  for  Indians  referred  to  in  said  treaty. 

The  act  of  June  5,  1872,  snjyra^  provided  for  the  removal  of  the 
Flathead  and  other  Indians  from  the  Bitter  Root  Valley  to  the  Joc^ko 
reservation,  the  opening  of  fifteen  townships  within  said  vallej',  above 
the  Lo-Lo  fork,  to  settlement,  and  the  sale  of  said  lands  in  legal  sub- 
divisions, to  ''actual  settlers  only.""  It  furthei  provided  that  none  of 
the  lands  should  be  open  to  settlement  under  the  homestead  and  pre- 
emption laws,  and  that  the  sum  of  f  50,000.00  should  be  "  reserved  and 
set  apai-t  for  the  use  of  said  Indians  "  out  of  the  first  moneys  arising 
from  the  sales  of  said  lands,  to  be  expended  in  annual  instalments  of 
not  more  than  $5,000.00. 

By  the  second  section  of  the  act  of  Febi*uary  11,  1874  (18  Stat,  15), 
the  benefit  of  the  homestead  act  was  extended  to  all  settlers  on  lands 
•  within  the  .Bitter  Root  Valley  '*  who  may  desire  to  take  advantage  of 
the  same." 

The  act  of  June  22,  1874  (18  Stat.,  146,  173),  provided  that  the  pro- 
ceeds from  the  sales  of  lands  in  the  Bitter  Root  Valley,  referred  to  in 
the  act  of  June  5,  1872,  should  be  paid  into  the  Treasury,  and  that  in 
'  lieu  of  the  amount  to  be  set  apart  from  such  proceeds,  as  provided  for 
in  that  act,  there  should  be  an  annual  appropriation  out  of  the  Treasury 
of  $5,000.00,  to  be  expended  for  the  benefit  of  the  Indians  who  were 
removed  from  said  valley  and  who  settled  upon  the  Jocko  reservation. 

It  is  urged  in  support  of  McCaslin's  entry  that  by  virtue  of  the  said 

acts  of  February  11  and  June  22,  1874,  and  according  to  the  language 

employed  in  the  cases  of  Frank  J.  Morris  and  Joseph  B.  Syminsky 

(not  repoited),  in  which  decisions  were  rendered  April  18,  1901,  and 

January  20,  1902,  respectively,  the  lands  in  the  Bitter  Root  Valle}' 

became  ''  public  lands,"  and  as  such  subject  to  disposal  under  the  public 

land  laws,  including  the  timber  and  stone  act.     In  Morris's  case  it 

was  said: 

By  the  second  section  of  the  act  of  February  11,  1874  (18  Stat.,  15),  Congress 
extended  the  benefit  of  the  homestead  act  to  all  settlers  in  the  Bitter  Root  Valley 
"who  may  desire  to  take  advantage  of  the  same."  The  act  of  June  22,  1874  (18 
Stat.,  173),  substituted  an  annuity  for  the  sum  originally  intended  to  be  raised  from 
the  sale  of  said  lands  under  the  act  of  1872,  for  reimbursing  said  Indians,  who  are 
therefore  in  no  way  concerned  in  the  method  of  disposal  of  said  lands  or  the  money 
derived  from  the  same.  Being  public  lands  they  were  subject  to  said  withdrawals 
for  forestry  purposes. 

And  in  Syminsky's  case  it  was  said: 

By  the  act  of  June  22,  1874  (18  Stat,  146, 173),  Congress  provided,  by  appropria- 
tion from  the  general  funds  of  the  Treasury,  for  payment  of  the  trust  to  which  the 
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tands  were  set  apart,  and  that  the  proceeds  of  sale  of  lands  in  the  Bitter  Root  Valley 
should  be  paid  into  the  Treasury  like  the  proceeds  of  sale  of  other  public  lands. 
The  effect  of  this  act  was  to  extin^ish  all  the  interests  of  the  Indians  to  such  lands 
and  revest  in  the  United  States  full  control  thereof,  thus  making  them  subject  to 
reservation  for  public  purposes  like  other  public  lands. 

There  is  no  expression  in  either  of  those  cat^es  to  the  effect  that  the 
lands  involved  did  not  still  remain  subject  to  the  general  provisions 
for  the  disposal  of  said  lands  made  by  the  act  of  187*?.  It  is  not 
believed  that  the  statements  quoted  are  controlling  of  the  question 
involved  herein,  the  paramount  question  in  those  cases  being  as  to  the 
authority  to  temporarily  withdraw  lands  pending  the  determination 
of  the  question  as  to  the  advisability  of  including  the  same  in  the 
Bitter  Root  forest  reserve.  Besides,  the  decision  in  the  case  of  Henry 
E.  Tiedt,  rendered  January  31,  1902  (not  reported),  which  is  similar 
to  the  cases  referred  to,  more  clearly  and  correctl}'  describes  the 
status  of  the  lands  in  the  Bitter  Root  Valley  after  the  treaty  of  1855 
and  the  act  of  1872,  and  the  effect  of  the  act  of  June  22, 1874,  it  being 
said  therein: 

The  land  was  ceded  by  the  Indians  and  its  sale  was  directed  by  the  act  of  1S72. 
There  was  no  reservation  of  the  land  or  of  any  interest  in  it  to  the  Indians,  only  an 
appropriation  of  proceeds  arising  from  the  sale.  That  appropriation  was  satisfied  by 
the  act  of  June  22,  1874  (18  Stat,  146,  173),  from  the  general  funds  of  the  Treasury. 
The  government  might  at  any  time  have  reserved  the  land  for  any  public  purpose. 

The  language  of  the  treaty  of  1855  leaves  it  clear  that  there  was  no 
reservation  of  the  land,  in  the  Bitter  Root  Valley,  or  any  interest 
therein,  to  the  Indians,  except  what  may  have  been  provided  for  in 
article  eleven  thereof.  Even  this,  if  it  may  be  called  a  reservation  or 
an  interest,  was  extinguished  by  proclamation  of  the  President  prior 
to  the  act  of  1872.  The  latter  act  limited  the  disposal  of  the  lands  in 
the  Bitter  Root  Valley  to  '^  actual  settlers  only,"  and  constitutes  the 
only  authority  for  the  disposal  of  such  lands,  unless,  as  contended, 
the  acts  of  February  11  and  June  22,  1874,  can  be  construed  as  con- 
stituting authority  for  a  different  disposal,  which  would  necessarily 
amount  to  a  repeal  of  the  act  of  1872.  If  there  was  a  repeal  it  was  by 
implication  only,  as  said  acts  contain  no  express  words  of  repeal;  and 
repeals  by  implication  are  never  favored.  In  the  case  of  Breannan  v. 
Ferrell  (25  L.  D.,  266)  it  was  held  that  the  act  of  February  11,  1874, 
does  not  operate  to  repeal  the  general  provisions  for  the  disposition 
of  lands  in  the  Bitter  Root  Valley  made  by  the  act  of  June  5,  1872,  it 
being  stated  that  the  language  in  said  act  of  1874,  '^  who  may  desire  to 
take  advantage  of  the  same,'"  is  permissive  in  character  and  does  not 
imply  that  settlers  on  said  lands  may  not,  if  they  so  elect,  acquire 
title  to  such  lands  under  the  act  of  1872.  The  act  of  June  22,  1874, 
which  was  an  appropriation  act,  merely  substituted  a  different  mode 
for  the  disposal  of  the  moneys  arising  from  the  sales  of  lands  in  the 
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Bitter  Root  Valley,  referred  to  in  the  act  of  1872,  and  in  no  sense  can 
be  construed  as  a  repeal,  express  or  implied,  of  the  general  provisions 
in  said  act  relative  to  the  mode  of  disposal  of  the  lands  themselves. 
Therefore  as  the  said  acts  of  June  5, 1872,  and  Februaiy  11,  1874,  con- 
stitute the  only  authority  for  the  disposal  of  the  lands  here  in  ques- 
tion, and  specifically  provide  for  their  disposal  to  actual  settlers  onlj- , 
they  are  not  subject  to  entry  under  the  timber  and  stone  act.  W.  D. 
Harrigan  (29  L.  D.,  153);  and  Joseph  S.  White  (30  L.  D.,  536). 
The  decision  of  your  office  is  hereby  affirmed. 


INDIAN  LANDS-RESERVOIRr-ACT  OP  FEBBUART  13,  1897. 

Chicago  a.nd  Northwestern  R.  R.  Co.  v.  Harvey. 

The  provisions  in  the  act  of  March  2,  1SS9,  limiting  the  disposal  of  lands  within  the 
ceded  portion  of  the  Great  Siou^  Indian  reservation  to  actual  settlers  under  the 
provisions  of  the  homestead  law  and  the  laws  relating  to  townsites,  does  not 
reserve  said  lands  from  the  operation  of  the  act  of  January  13,  1897,  authorizing 
the  use  of  public  lands  for  reservoir  purposes. 

The  approval  of  a  map  or  plat  of  survey  of  a  constructed  reservoir,  under  the  act  of 
January  13, 1897,  relates  back  as  of  the  time  of  the  filing  thereof;  and  no  further 
disposition  should  be  made  of  the  lands  upon  which  such  reservoir  has  been 
constructed,  pending  final  action  upon  such  map  or  plat,  nor  after  the  approval 
thereof. 

Secretary  Hitchcoch  to  the  CommuHunier  of  th4>  General  Land  Office^ 
(W.  V.  D.)  February  13,  1902.  '  (F.  W.  C.) 

The  Department  has  considered  the  appeal  by  the  Chicago  and 
Northwestern  Railroad  Company,  successor  to  the  Dakota  Central 
Railway  Company,  from  your  office  decision  of  October  4,  last,  wherein 
you  overrule  it8  protest  against  the  allowance  of  the  homestead  entry 
made  by  Annie  Harvev  on  Julv  17,  last,  for  lot  7  and  SE.  i  of  SW. 
i  of  Sec.  6,  NE.  i  of  NW.  i  and  NW.  i  of  NE.  i,  Sec.  7,  T.  5  N., 
R.  29  E.,  and  hold  for  cancellation  its  reservoir  declaratory  statement, 
No.  14,  filed  January  5,  1899,  under  the  provisions  of  the  act  of  Jan- 
uary 13,  1897  (29  Stat.,  484),  covering  the  SE.  i  of  SW.  i  of  said  Se<;. 
6,  NE.  i  of  NW.  i  and  W.  k  of  NE.  i,  Sec.  7,  T.  5  N.,  R.  29  E.,  all 
within  the  Pierre  land  district.  South  Dakota. 

The  lands  in  question  are  within  the  ceded  portion  of  the  Great 
Sioux  Indian  reservation,  provision  for  the  disposal  of  which  is  found 
in  the  act  of  March  2,  1889  (25  Stat.,  888),  the  twenty -first  section  of 
which  act  provides — 

That  all  lands  in  the  Sioux  reservation  outside  of  the  separate  reservations  herein 
described  are  hereby  restored  to  the  public  domain  ....  and  shall  be  disposed  of 
by  the  Unite<l  States  to  actual  settlers  only  under  the  provisions  of  the  homestead 
law,  except  section  2301  thereof,  and  under  the  law  relating  to  townsites. 
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Your  office  decision  appealed  from  upon  the  authority  of  depart- 
mental decision  of  September  15,  1899,  in  the  case  of  W.  D.  Harrigan 
(29  L.  D.,  153),  held  that  the  lands  within  the  ceded  portion  of  the 
Sioux  reservation  are  not  subject  to  the  act  of  January  13, 1897,  suprn^ 
providing  for  the  reservation  of  lands  upon  which  reservoirs  are  con- 
structed for  the  purpose  of  furnishing  water  for  live  stock,  because  of 
the  provision  in  the  act  opening  these  lands  limiting  their  disposal  to 
actual  settlers  under  the  provisions  of  the  homestead  law  and  the  laws 
relating  to  townsites. 

That  said  provision  does  not  amount  to  a  reservation  of  the  lands  so 
a^  to  take  them  out  of  the  operation  of  the  act  of  January  13,  1897, 
is  clear.  See  departmental  decision  in  the  cAse  of  Frank  Laughrin 
(29  L.  D.,  147).  In  said  case  it  was  held  that  the  act  of  May  2,  1890 
(26  Stat.,  81),  in  providing  that  the  public  land  strip  should  be  opened 
to  settlement  under  the  homestead  laws,  did  not  reserve  said  land  from 
the  operation  of  the  act  of  January  13,  1897,  Hup^*a^  and  in  sustaining 
the  application  by  Laughrin  to  file  reservoir  declaratory  statement, 
it  was  necessaril}'  determined  that  the  allowance  of  such  application 
did  not  amount  to  a  disposal  of  the  lands.  A  careful  reading  of  the 
act  of  January  13,  1897,  sustains  this  view,  as  it  merel}^  grants  a  use 
of  the  lands  on  which  the  reservoir  is  constructed  so  long  as  such 
reservoir  is  kept  in  repair  and  water  kept  therein. 

In  the  Harrigan  case  referred  to  in  your  office  decision,  application 
had  been  made  to  have  certain  described  water  reserve  lands  ordered 
into  market  and  sold  under  section  2455,  Revised  Statutes,  as  amended 
by  act  of  Congress  approved  February  26,  1895  (28  Stat.,  687).  The 
act  of  June  20,  1890  (26  Stat,  169),  providing  for  the  restoration  of 
the  water  reserve  lands,  limited  the  disposal  of  such  lands,  when 
restored,  to  homestead  entry  onl}^.  Harrigan's  application  contem- 
plated a  sale  of  the  lands  and,  if  granted,  would  have  permitted  a  dis- 
position contrary  to  the  provisions  of  the  act  of  1890.  The  decision 
denying  said  application  can  in  nowise  affect  the  question  as  to  the 
application  of  the  act  of  January  13,  1897,  which  act,  as  before  stated, 
grants  only  the  use  of  the  land  for  the  purpose  stated  and  does  not 
contemplate  the  acquirement  of  title  thereto. 

The  conclusion  of  the  Department  is  therefore  that  the  act  of  Jan- 
uary 13,  1897,  supra^  is  applicable  to  the  ceded  portion  of  the  Great 
Sioux  Indian  reservation,  and  your  office  decision  is  therefore  reversed. 

It  is  shown  in  the  record  before  the  Department  that  on  January  2, 
1900,  the  railway  company,  in  accordance  with  the  provisions  of  sec- 
tion 3,  of  the  act  of  January  13,  1897,  tiled  in  the  local  land  office  a 
map  or  plat  upon  which  was  delineated  an  accurate  survey  of  its 
I'eservoir  theretofore  constructed  upon  the  lands  embraced  in  its 
declaratory  statement,  which  map  was  dulv  forwarded  to  your  office, 
but  no  action  has  been  taken  thereon.     Said  section  provides  that 
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upon  the  approval  by  the  Secretary  of  the  Interior  of  a  map  or  plat 
of  the  constructed  reservoir  the  lands  on  which  the  reservoir  has  been 
constructed  shall  be  reserved  from  sale  so  long  as  such  reservoir  is 
kept  in  repair  and  water  kept  therein,  and  in  its  appeal  the  company 
asserts  that  in  accordance  with  the  regulations  issued  under  the  act  of 
1897,  it  has  each  year  since  the  tiling  of  its  plat,  furnished  proof  of 
the  continued  maintenance  of  the  reservoir. 

Notwithstanding  the  filing  of  such  map  or  plat  in  January,  1900, 
it  appears  that  on  July  17,  1901,  the  local  officers  permitted  Annie 
Harvey  to  make  homestead  entry,  as  hereinbefore  set  forth,  includ- 
ing the  greater  portion  of  the  lands  on  which  the  reservoir  had  been 
constructed. 

Relative  to  the  allowance  of  said  entry  your  office  decision  stated — 

that  the  entry  was  allowed  under  instructions  of  January  25,  1901,  as  follows: 

**  You  are  advised  that  by  letter  of  December  19,  1900,  addressed  to  Robert  Price, 
the  fonner  decision  of  this  office  in  the  matter  of  reservoir  declaratory  state- 
ments was  reversed,  and  it  is  now  hel<l  that  the  reservoir  declaratory  statement, 
under  act  of  January  13,  1897  (27  Stat.,  484),  does  not  withdraw  the  land  covered 
thereby  from  other  entrj'. 

It  is  therefore  proper  to  accept  homestead  or  other  entries  for  such  lands.  The 
entrj'man,  however,  makes  his  entry  subject  to  the  right  of  the  declarant  to  complete 
his  reservoir  and  to  use  it  in  compliance  with  the  law.'* 

Without  considering  the  question  of  the  propriety^  of  allowing  an 
entry  to  be  made  for  lands  upon  which  a  reservoir  declarator^''  state- 
ment has  been  filed,  it  would  seem  to  be  clear  under  the  act  of  1897 
that  upon  the  approval  of  a  map  or  plat  of  survey  of  a  constructed 
reservoir,  the  lands  upon  which  such  reservoir  has  been  constructed 
are  not  thereafter  subject  to  disposal,  and  it  would  seem  to  be  equally 
clear  that  if  such  map  or  plat  is,  upon  examination,  found  satisfactory 
and  approved,  its  approval  should  be  held  to  relate  back  as  of  the  time 
of  the  filing  of  such  map  or  plat.  It  results  that  after  the  filing  of  a 
map  or  plat  of  a  constructed  reservoir  under  said  act,  no  further  dis- 
position should  be  made  of  the  lands  on  which  the  reservoir  has  been 
constructed,  pending  final  action  upon  such  map  or  plat. 

After  a  careful  examination  of  the  plat  filed  by  the  Dakota  Central 
Railway  Company  of  its  constructed  reservoir  covering  the  land  in 
question,  the  Department  approves  the  same,  and  said  map  is  herewith 
returned  with  the  approval  of  the  Department  noted  thereon,  and  you 
are  directed  to  take  steps  looking  to  the  clearing  of  the  record  of  the 
entry  by  Annie  Harvey,  erroneously  allowed  under  the  views  herein 
expressed. 
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hawaii-exchange  of  lands-sec.  56,  act  of  april  30,  1900. 

Opinion. 

The  proviso  in  eection  55  of  the  act  of  April  30, 1900,  limiting  the  amount  of  real 
estate  which  any  corporation  operating  in  the  Territory  of  Hawaii  may  acquire 
and  hold  therein  to  one  thousand  acres,  precludes  an  exchange  of  lands  owned 
by  any  such  corporation  for  a  quantity  of  public  lands  in  said  Territory  aggregat- 
ing more  than  one  thousand  acres. 

Assistant  Attotmey- General  Vari  Devantev  to  the  Secridai'if  of  the  Inte- 
rior, FSruat-y  18,  1902.  (A.  C.  C.) 

The  commissioner  of  public  lands  for  the  Territory  of  Hawaii,  in 
a  written  communication,  date*  February  7,  1902,  states  that  the 
McBiTde  Sugar  Company,  a  Hawaiian  corporation,  has  made  applica- 
tion to  exchange  about  2,000  acres  of  land,  owned  by  it  in  fee,  situate 
on  the  island  of  Kauai,  for  about  6,000  acres  of  public  land  situate  on 
the  same  island,  and  that  Governor  Dole  desires  to  obtain  a  ruling — 

on  the  question,  whether  such  exchange  of  land,  if  in  other  respects  advisable  would 
be  precluded  by  reason  of  the  proviso  in  section  55  of  the  organic  act  of  the  Territory, 
which  requires  that  no  association  hold  and  acquire  over  one  thousand  (1,000)  acres. 

The  question  has  been  referred  to  me,  with  a  request  for  an  opinion. 

It  appears,  from  the  papers  submitted,  that  the  McBryde  Sugar 
Company  was  incorporated  May  25,  1899,  under  the  general  laws  of 
Hawaii  relative  to  corporations  and  joint  stock  companies.  At  that 
time  the  power  of  Congress  was  supreme  over  the  Territory  of  Hawaii 
and  over  the  laws  established  therein.  It  could  amend,  modify,  or 
repeal  any  law  of  said  Territory,  or  directly  legislate  for  it.  In  the 
exercise  of  its  power  to  legislate  for  the  Territory,  Congress  could 
revoke  and  repeal  the  laws  under  which  said  coiporation  was  chartered, 
or  limit  the  amount  of  real  estate  which  any  corporation,  operating 
within  said  Territory,  could  thereafter  acquire  (Mormon  Church  v. 
United  States,  136  U.  S.,  1,  45).  That  portion  of  the  proviso  to  sec- 
tion 55  of  the  act  to  provide  a  government  for  the  Territory  of  Hawaii 
(31  Stat.,  141,  150),  applicable  to  the  present  inquiry,  is  as  follows: 

Provided,  That  no  cx)rporation,  domestic  or  foreign,  shall  acquire  and  hold  real 
estate  in  Hawaii  in  excess  of  one  thousand  acre?. 

It  is  plainly  evident,  from  the  wording  of  the  above,  that  Congress 
intended  to  limit  the  amount  of  real  estate  which  any  corporation 
operating  in  the  said  Territory  could  acquire  and  hold,  to  1,000  acres. 
The  power  of  Congress  to  enact  such  provision  is  unquestionable. 

I  am  of  the  opinion,  and  so  advise  you,  that  the  exchange  of  lands 
requested  by  the  McBryde  Sugar  Company  is  prohibited  by  the  pro- 
viso in  section  55  of  the  aforesaid  act. 

Approved,  February  18,  1902: 
E.  A.  Hitchcock,  Secretary, 
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INDIAN  LANDS-COMMISSIONS-ACTS  OP  MARCH  «,  1889,  AND  AUGUST 

Iff,  1894. 

Instructions. 

In  view  of  the  fact  that  the  practice,  in  the  administration  of  the  acts  of  March  2, 
1889,  and  August  15,  1894,  relating!;  to  the  disposition  of  lands  in  the  late  Sioux 
Indian  reservations,  respecting  the  commissions  to  be  paid  the  register  and 
receiver  by  the  entry  man,  under  the  act  of  March  2,  where  he  commutes  his 
entry,  and  of  requiring  no  commission  on  the  commutation  of  an  entry  made 
under  the  act  of  August  15,  is  of  long  standing  and  has  been  uniformly  adhered 
to,  and  that  the  administration  of  both  these  acts  is  now  lai^ly  completed,  no 
change  in  such  practice  will  be  made. 

Secreta/ry  Hitchcock  to  the  Cornmissiofier  of  the  Gen^eral  Land  Office^ 
(W.  V.  D.)  Febi^ary  iS,  19m.  {F.  W.  C.) 

Under  your  reference  I  have  considered  the  letter  of  the  Auditor 
for  the  Interior  Department  dated  December  9th  last,  and  relating  to 
the  commission  to  be  collected  by  registers  and  receivers  upon  com- 
muted homestead  entries  of  lands  within  the  late  Sioux  Indian  reser- 
vations being  disposed  of  under  the  homestead  law,  according  to  the 
special  and  respective  provisions  of  the  acts  of  Congress  of  March  2, 
1889  (25  Stat.,  888,  896— Sec.  21),  and  August  15,  1894  (28  Stat.,  286, 
319— Sec.  12). 

It  seems  that  early  in  the  administration  of  each  of  these  acts  it 
was  held  that  the  commission  which  the  homestead  entryman  was 
required  to  pay  to  the  register  and  receiver  (Sub-division  3,  Sec.  2238 
R.  S.),  in  addition  to  the  price  of  the  land  specially  fixed  in  these 
acts,  was  to  be  ascertained  by  computing  the  prescribed  percentage 
upon  the  ordinary  price  of  public  lands,  viz.,  $1.25  per  acre  (Sec.  2357 
R.  S.);  in  other  words,  that  for  the  purpose  of  detennining  the  com- 
mission to  be  paid  to  the  register  and  receiver  the  price  of  the  land 
was  deemed  to  be  $1.25  per  acre,  while  for  the  purpose  of  determining 
the  purchase  price  to  be  paid  by  the  entryman  the  price  of  the  land 
was  deemed  to  be  $3.75,  $1.25,  75  or  50  cents  per  acre,  as  the  case 
may  be,  as  specially  prescribed  in  the  acts  in  question.  Another 
feature  of  this  ruling  seems  to  have  been,  that,  under  the  act  of  1889, 
on  commutation  of  an  entry,  commission  was  required  to  be  paid  hy 
the  entryman  on  the  basis  that  $1.25  was  the  cash  price,  while  under 
the  act  of  1894,  no  commission  was  required  to  be  paid  by  the  entry- 
man  on  the  commutation  of  an  entrj'.  This  ruling  seems  to  have  been 
uniformly  followed  in  the  administration  of  these  acts,  until  at  least 
the  time  of  the  issuing  b}^  your  office  of  the  instructions  of  September 
6,  1901,  relating  to  the  commission  to  be  paid  to  registers  and 
receivers  upon  homestead  entries  on  ceded  Indian  reservations  affected 
by  the  free  homestead  act  of  May  17,  1900  (31  Stat.,  179),  and  com- 
muted under  the  act  of  January  26,  1901  (31  Stat.,  740).  These 
instructions  were  confined  to  the  commission  on  commuted  entries  and 
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did  not  purport  to  affect  the  commission  upon  original  or  final  entries 
where  commutation  was  not  resorted  to.  Said  instructions  were  also 
issued  following  the  departmental  decision  of  August  17,  1901  (31 
L.  D.,  72),  which  related  to  the  commission  of  registers  and  receivers 
OD  commuted  homestead  entries  in  the  Chippewa  ceded  lands,  the 
price  of  which  was  fixed  at  $1.25  per  acre  (Act  January  14,  1889,  25 
Stat.,  642),  and  hence  that  decision  did  not  discuss  or  expressly  pass 
upon  the  question  arising  under  the  two  Sioux  acts  fii-st  above  named, 
wherein  the  price  to  be  paid  for  the  lands  is  not  the  ordinary  price  of 
fl.25  per  acre  fixed  by  section  2357  of  the  Revised  Statutes. 

If  the  question  were  an  original  one  I  would  have  much  difficulty  in 
reaching  the  conclusion  that  the  price  named  in  the  acts  of  March  2, 
1889,  and  August  15,  1894,  does  not  fix  both  the  purchase  price  to  be 
paid  by  the  homestead  entryman  and  the  basis  for  the  computation  of 
the  commission  to  be  paid  to  the  I'egister  and  receiver;  and  if  the 
question  were  an  original  one  I  would  have  the  same  difficulty  in  hold- 
ing that  the  commission  to  be  paid  in  the  event  of  the  commutation  of 
the  entry  was  not  the  same  as  that  to  be  paid  upon  final  entry  where 
there  is  no  commutation,  or  that  this  commission  was  not  to  be  paid 
under  each  of  said  acts.  But  in  view  of  the  original  contrar}'  ruling 
under  these  Sioux  acts,  and  of  the  uniform  adherence  to  that  ruling, 
and  of  the  fact  that  the  administration  of  both  acts  is  now  largeh^ 
completed,  I  feel  that  the  better  course,  both  from  the  legal  and 
administrative  standpoints,  is  to  continue  administering  these  acts 
under  the  ruling  first  established  and  since  adhered  to. 

Your  office  should,  therefore,  notwithstanding  the  instructions  of 
September  6,  1901,  pursue  the  theretofore  established  method  of 
determining  the  commission  of  registers  and  receivers  under  the  acts 
of  March  3,  1889,  and  August  15,  1894,  and  should  transmit  a  cop}' 
of  this  letter  to  the  Auditor  for  the  Interior  Department. 


foke8t  reservation-lbeu  selecl^ion-act  of  .njne  4,  1807. 

Instructions. 

The  reason  for  the  requirement  in  the  inetructions  of  March  6,  1900,  that  the  non- 
mineral  affidavit  filed  with  an  application  to  make  lieu  selection  under  the  act 
of  June  4, 1897,  should  etate  whether  the  land  selected  is  within  six  miles  of  any 
mining  claim,  does  not  exist  where  publication  has  actually  been  had  as  re(^uired 
by  the  regulations  of  December  18,  1899. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  Fehruary  19,  19(E,  (J.  R.  W.) 

The  Department  is  in  receipt  of  your  request  for  information  as  to 
whether  that  portion  of  the  departmental  letter  of  March  6,  1900  (29 
L.  D.,  580),  referring  to  forest  lieu  selections  under  the  act  of  June  4, 
1897,  which  directs  that ''non -mineral  affidavits  should  also  state 
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whether  the  land  so  selected  is  within  six  miles  of  any  mining  claim,'' 
is  to  he  regarded  as  mandatory  upon  your  office.  You  state  that  3'our 
inquiry  is  founded  upon  th^  fact  that  in  some  of  the  later  departmental 
decisions  the  non-mineral  affidavit  was  treated' as  satisfactory  although 
it  did  not  contain  this  clause. 

By  the  departmental  regulations  of  December  18,  1899  (29  L.  D., 
391^393),  it  is  provided: 

In  selections  of  purveyed  land  which  has  been  returned  as  mineral,  or  which  is 
within  six  miles  of  any  mining  claim,  and  in  all  selections  of  unsurveyeti  land,  notice 
of  the  selection,  commencing  within  twenty  days  thereafter,  must  be  given,  for  a 
period  of  thirty  days,  by  posting  ui)on  the  land  and  in  the  local  land  office,  and  by 
publication  at  the  cost  of  the  applicant  in  a  newsi)aper  designated  by  the  reg:ister  as 
of  general  circulation  in  the  vicinity  of  the  land  and  published  nearest  thereto. 
....  Notice  under  this  paragraph  will  not  be  required  in  any  case  of  selections  in 
States  wherein  the  United  States  mining  laws  are  not  operative. 

The  paragraph  in  the  instructions  of  March  6,  1900,  to  which  you 
refer  was  evidently  intended  to  supplement  that  portion  of  the  regula- 
tions quoted  above  and  furnish  information  to  the  local  office  upon 
which  it  might  be  aided  in  determining  whether  a  publication  should  be 
had  on  account  of  the  proximity  of  the  selected  tract  to  mining  claims. 

On  informal  inquiry  at  your  office  it  is  learned  that  in  a  larger 
proportion  of  the  cases  in  which  this  question  has  arisen  the  publica- 
tion has  actually  been  had,  although  the  non-mineral  affidavit  that  was 
furnished  did  not  state  whether  the  selected  tract  was  within  six  miles 
of  any  mining  claim.  In  cases  like  this  it  is  apparent,  where  publica- 
tion has  been  had,  that  the  reason  for  this  requirement  in  the  affidavit 
no  longer  exists;  but  you  are  advised  that  in  other  cases  you  should 
still  insist  upon  the  requirement  as  originally  made. 


FOREST  RKSERVATION-LIEU  SELECTION— ACT  OF  JUNE  4.  1897. 

Mary  E.  Coffin. 

A  proclamation  of  the  President  is  immediately  operative  and  imports  notice  to  all 
the  world. 

Where  a  person  owning  lands  within  the  limits  of  a  forest  reservation  executes  a 
deed  of  relinquishment  thereof  to  the  United  States,  under  the  act  of  June  4, 
1897,  and  said  lands  are  subsequently  excluded  from  the  reservation,  while  the 
deed  remains  in  the  control  of  the  vendor  and  unrecorded,  the  vendor  can 
acquire  no  rights  under  said  act,  by  then  filing  the  deed  for  record  or  causing  it 
to  be  reconled. 

Sicr('t((ry  Ilitelicock  to  the  Counaimoner  of  the  General  Land  Office^ 
(W.  V.  b.)  Fehmnry  2L  1902.  (J.  R.  W.) 

Mary  E.  CoflSn  appealed  from  3^oiir  office  decision  of  June  8,  1901, 
rejecting  her  application  under  the  act  of  June  4,  1897  (30  Stat.,  36), 
to  select  the  NW.  i  NE.  i  and  SE.  \  SW.  i,  Sec.  6,  and  W.  i  SW.  i. 
Sec.  18,  T.  58  N.,  R.  8  W.,  4th  P.  M.,  Duluth,  Minnesota,  in  lieu  of 
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the  SW.  i  NW.  i  and  lots  3,  4,  and  5,  Sec.  26,  and  lot  10,  Sec.  27,  T. 
30  N.,  R.  11  W.,  W.  M.,  formerly  in  the  Olympic  forest  reserve, 
Washington. 

April  6,  Mrs.  Coffin  executed,  and  April  105.1900,  filed  for  record 
her  deed  conveying  to  the  United  States  the  title  to  the  above  described 
land  relinquished  as  a  base  for  said  selection.  April  7, 1900  (31  Stat., 
1962),  all  of  sections  25  to  36,  inclusive,  in  T.  30  N.,  R.  11  W.,  includ- 
ing the  land  so  relinquished,  were  by  proclamation  of  the  President 
withdrawn  and  excluded  from  the  Olympic  forest  reserve,  and  all  the 
public  lands  therein  were  restored  to  the  public  domain.  April  20, 
1900,  Mi's.  Coffin  presented  her  application  at  the  local  office  to  make 
selection  of  land  in  lieu  of  that  relinquished.  Your  office  decision 
rejected  the  application,  because  the  land  assigned  as  base  for  the 
selection  was  not,  at  the  time  of  the  selection,  in  the  forest  reservation. 

The  reason  assigned  is  not  alone  sufficient  ground  for  rejection  of 
the  selection.  Mary  E.  Coffin  (31  L.  D.,  175).  In  that  case  the  deed 
conveying  the  relinquished  land  to  the  United  States  was  recorded 
when  the  land  conveyed  was  within  the  forest  reserve.  In  this  case 
the  deed  was  in  the  grantor's  possession  and  control,  and  the  relin- 
quished land  remained  subject  to  any  other  disposal  she  might  make 
at  the  time  it  was  excluded  from  the  reservation.  Her  unrecorded  and 
undelivered  deed  of  relinquishment  in  no  way  affected  her  title  or 
dominion  over  the  land,  or  gave  her  a  right  to  make  selection  of  land 
in  lieu  thereof,  under  the  act  of  June  4,  1897,  supra^  which  provides: 

That  in  cases  in  which  a  tract*covered  by  ....  a  patent  is  included  within  the 
limits  of  a  public  forest  reservation,  the  ....  owner  thereof  may,  if  he  desires  to 
do  80|  relinquish  the  tract  to  the  government,  and  may  select  in  lieu  thereof  a  tract  of 
vacant  land  open  to  settlement  not  exceeding  in  area  the  tract  covered  by  his  ...  . 
patent. 

If  the  act  be  viewed  as  '*a  standing  offer  or  proposal  of  the  govern- 
ment" for  exchange  of  lands  (Gideon  F.  McDonald,  30  L.  D.,  124), 
such  proposal,  standing  on  no  consideration,  could  be  withdrawn  by 
the  one  making  it  at  any  time  before  its  acceptance.  The  act  author- 
izes relinquishment  of  land  to  the  government  only  when  it  is  included 
within  a  forest  reservation.  It  also  provides  for  exclusion  of  land 
from  forest  reserves  by  proclamation  of  the  President  when  found  to 
be  improvidently  included  therein,  so  that  the  act  itself  gives  notice 
that  the  proposal  therein  contained  may  be  withdrawn  at  the  pleasure 
of  the  government. 

A  proclamation  of  the  President  is  immediately  operative,  and 
imports  notice  to  all  the  world.  In  Lapeyre  v.  United  States  (17 
Wall.,  191),  the  President's  proclamation  was  dated  June  24,  and — 

was  not  published  in  the  newspapers  until  the  morning  of  the  27th  of  the  month, 
nor  was  it  published  or  promulgated  anywhere  or  in  any  form  prior  to  said  last- 
named  day,  unless  its  being  sealed  with  the  seal  of  the  United  States,  in  the  Depart- 
ment of  State,  was  a  promulgation  thereof. 
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The  eouii:  permitted  no  proof,  holding  the  proclamation  operative 
from  its  date,  and  said: 

Conceding  publication  to  be  necessary,  the  officer  upon  whom  rests  the  duty  of 
making  it  should  be  conclusively  presumed  to  have  promptly  and  properly  discharged 
that  duty.  If  the  proclamation  here  involved  were  a  resolution  or  an  act  of  Con- 
gress no  such  question  could  arise.  That  *'a  proclamation  ....  if  denied,  is  to  be 
tried  by  the  record  thereof ^^^  and  that  in  such  case  the  proper  plea  is  nul  tid  record^ 
seems  to  be  conclusive  upon  the  subject.  It  would  be  unfit  and  unsafe  to  allow  the 
commencement  of  the  effect  whenever  the  question  arises,  whether  at  a  near  or  a 
distant  time,  to  depend  upon  the  uncertainty  of  parol  proof,  or  upon  anything 
extrinsic  to  the  instrument  itself,  as  found  in  the  archives  of  the  nation. 

This  authority  is  conclusive.  April  7,  1900,  the  land  ceased  to  be 
subject  to  relinquishment  to  the  United  States  under  the  act  of  1897, 
•mpra.  The  act  no  longer  authorized  Mrs.  Coffin  to  convey  the  land 
to  the  United  States,  or  any  officer  to  accept  such  conveyance,  with 
view  to  her  making  a  selection  of  other  lands  in  lieu  of  those  so  con- 
veyed. The  deed  recites  that  it  is  made  under  that  act  and  with  view 
to  selection  of  other  land.  It  therefore  carried  on  its  face  notice  of  its 
invalidity.  It  would  seem,  therefore,  necessarily  to  follow  that  its 
record,  at  a  time  when  such  conveyance  was  not  authorized,  in  no  way 
affected  Mrs.  Coffin's  title  to  the  land  attempted  to  be  conveyed. 
Whether  the  deed  be  a  mere  nullity  or  not,  Mrs.  Coffin,  by  filing  it  for 
record  after  April  7,  1900,  acquired  no  right  under  the  act  of  June  4, 
1897,  to  make  a  selection  of  public  land  in  lieu  of  that  so  attempted  to 
be  conveved. 

Your  office  decision  is  affirmed. 


RAILROAD  GRANT— EXCEPTED  L.ANDS-SECTIOX  5,  ACT  OF  MARCH  8, 

1887. 

Northern  Pacific  Ry.  Co.  v.  Biggs  et  al. 

An  expired  pre-emption  filing,  of  record  at  the  date  of  the  attachment  of  rights 
under  the  grant  to  the  Northern  Pacific  Railroad  Company,  does  not  except 
the  land  covered  thereby  from  the  operation  of  the  grant. 

Purchasers  under  section  5  of  the  act  of  March  3,  1887,  of  lands  covered  by  an 
expired  pre-emption  filing  at  the  date  of  the  attachment  of  rights  under  the 
grant  to  the  Northern  Pacific  Railroad  Company,  and  for  that  reason  erroneously 
held  to  have  been  excepted  from  the  grant,  are  not  claimants  adverse  to  the 
railroaii  company,  and  hence  their  claims  are  not  subject  to  adjustment  under 
the  provisions  of  the  act  of  July  1,  1898. 

An  application  to  purchase  under  section  five  of  the  act  of  March  3,  1887,  can  not 
be  entertained  until  it  has  been  finally  determined  that  the  land  sought  to  be 
purchased  is  in  fact  excepted  from  the  railroad  grant. 

Secretary  II!tch<'ock  to  the  Commlssfoiier  of  the  General  Land  Office^ 
(S.  V.  P.)  February  2o,  190k,  (F.  W.  C.) 

The  Northern  Pacific  Railway  Company  has  appealed  from  your 
oflSce  decision  of  July  26,  last,  wherein  it  was  held  that  there  were  no 
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such  conflicting  claims  to  the  NW.  i  of  NW.  i  of  Sec.  11,  T.  3  S.,  R. 
4  E.,  BozeDfian  land  district,  and  the  NE.  i  of  NE.  i  and  lot  9,  of  Sec. 
7,  T.  6  N.,  R.  2  E.,  Helena  land  district,  Montana,  as  are  subject  to 
adjustment  under  the  provisions  of  the  act  of  July  1,  1898  (30  Stat., 
597,  620). 

From  the  statement  contained  in  your  said  office  decision,  it  appears 
that  under  the  erroneous  construction  made  of  the  decision  of  the 
supreme  court  in  the  case  of  Whitney  v.  Taylor,  the  lands  above 
described  were  held  to  be  excepted  from  the  grant  made  in  aid  of  the 
construction  of  the  Northern  Pacific  railroad,  because  they  were  shown 
by  the  records  of  the  land  department  to  be  embraced  in  expired  pre- 
emption tilings  at  the  date  of  the  attachment  of  rights  under  said  grant 
in  the  vicinity  of  said  lands.  With  regard  to  the  first-mentioned  tract 
the  railroad  claim  was  held  to  be  eliminated  September  16,  1898,  and 
with  regard  to  the  last-mentioned  tmct  October  5,  1898. 

Because  of  such  erroneous  holding  one  George  Biggs  purchased  the 
ti"act  first  above  described  on  November  22,  1898,  upon  making  proof 
under  the  provisions  of  section  5  of  the  act  of  March  3, 1887  (24  Stat., 
556),  and  one  Job  Thompson  made  purchase  of  the  last-described  tract 
upon  making  proof  under  the  same  section  of  the  act  of  1887  on 
November  10, 1898,  and  upon  these  purchases  patents  were  issued  May 
5,  1899,  and  July  15,  1899,  respectively. 

Under  the  decision  of  the  supreme  court  in  the  case  of  Northern 
Pacific  Railroad  Co.  v,  De  Lacey  (174  U.  S.,  622),  it  must  be  held  that 
the  tracts  above  described  passed  to  the  Northern  Pacific  Railroad 
Company  under  its  land  grant,  and  it  results  that  no  title  was  acquired 
by  reason  of  the  purchase  and  patenting  of  these  lands  under  the  act 
of  1887.  Because  of  this  fact  the  Northern  Pacific  Railway  Company, 
successor  in  interest  to  the  Northern  Pacific  Railroad  Company, 
invited  your  attention  to  these  entries  requesting  that  the  conflicting 
claims  to  these  lands  be  adjusted  under  the  provisions  of  the  act  of 
July  1,  1898,  ffupra^  and  your  oflSce  decision  of  July  2,  last,  denied 
this  request  for  the  reason,  as  assigned,  that  beneficiaries  under  the  act 
of  1898  are  those  having  the  status  of  claimants  adverse  to  the  rail- 
road grant,  while  the  purchases  in  question  were  not  made  by  persons 
claiming  adversely  to  the  railroad  grant,  but  their  purchase  was  per- 
mitted because  of  proof  of  bona  fide  purchase  of  the  lands  from  the 
railroad  company. 

In  the  circular  of  February  14, 1899  (28  L.  I).,  103),  issued  under  the 
act  of  July  1,  1898,  in  defining  who  are  beneficiaries  under  this  act, 
it  was  said: 

The  act  desic^nates  a  class  of  beneficiaries  whose  status  is  that  of  claimants  adverse 
to  the  Northern  Pacific  Railroad  Company  or  its  successor  in  interest,  and  in  doing  so, 
different  words  and  terms  of  description  are  used  in  different  portions  of  the  act,  but 
considering  the  act  in  its  entirety,  and  giving  due  recognition  to  each  provision 
therein,  this  class  embraces  any  qualified  person  who,  prior  to  January  1,  1898,  by 
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settlement,  entry,  or  purchase,  initiated  in  good  faith  a  claim  to  lands  of  the  descrip- 
tion given  *' under  color  of  title  or  claim  of  right  under  any  law  of  the  United  States 
or  any  ruling  of  the  Interior  Department,''  and  who  is  still  maintaining  such  claim 
conformably  to  such  law  or  ruling.  .  .  . 

An  individual  claim  adverse  to  the  railroad  claim  is  one  which  prior  to  January  1, 
1898,  was  initiated  in  good  faith  by  some  qualified  person,  by  settlement,  entry,  or 
purchase  "  under  color  of  title  or  claim  of  right  under  any  law  of  the  United  States 
or  any  ruling  of  the  Interior  Department,"  and  which  is  still  maintained  conforma- 
bly to  such  law  or  ruling,  and  is  one  which,  in  the  absence  of  the  railroad  claim, 
could  be  perfected  into  full  title. 

The  (»laims  of  these  purchasers  under  the  act  of  1887  do  not  meet 
the  conditions  above  described.  It  is  clear  that  the  purchasers  do  not 
claim  adversely  to  the  railroad  grant.  It  is  true  that  the}'^  have  sought 
to  perfect  title  to  these  lands  through  the  United  States,  but  it  is  only 
because  of  their  claim  under  the  railroad  grant  that,  upon  failure  of 
the  itiilroad  title,  the  act  of  1887  aflfords  them,  upon  certain  conditions, 
a  right  to  purchase  the  lands  of  the  United  States.  Further,  these 
claims  can  not  be  held  to  have  been  initiated  prior  to  January  1, 1898, 
for  it  was  not  held  until  long  after  that  date  that  these  lands  did  not 
pass  under  the  railroad  grant,  and  an  application  to  make  purchase 
under  section  five  of  the  act  of  1887  can  not  be  entertained  until  it  has 
been  finally  determined  that  the  land  sought  to  be  purchased  is  in  fact 
excepted  from  the  grant.     Nicholas  Cochems  (11  L."  D.,  629). 

Your  oflSce  decision  is  accordingly  affirmed. 


SOLDIERS'  ADDITIONAL.  HOMESTEAD-^SECTIONS  «806  AND  S807, 

REVISED  STATUTES. 

Allen  Laughlin. 

On  the  failure  of  a  soldier  to  exercise  his  additional  homestead  right  under  section 
2306,  Revised  Statutes,  during  his  lifetime,  it  may,  under  section  2307  of  such 
statutes,  be  appropriated  by  his  widow,  during  her  life  and  widowhood,  or,  in 
the  event  of.  her  death  without  appropriating  it,  by  the  soldier's  minor  orphan 
children,  during  their  minority,  through  a  guardian  duly  appointed  and  officially 
accredited  at  the  Department  of  the  Interior;  and  in  instances  where  it  is  not  so 
appropriated,  the  estate  of  the  soldier  is  not  divested  thereof. 

Acting  Secretary  Ryan  to  the  Connnimiover  oftlie  Gerkeral  Ijind  Office^ 
<S.  V.  P.)  '  Fehniai^  25,  190%\  (G.  B.  G.) 

This  is  the  appeal  of  Allen  Laughlin  from  your  office  decision  of 
November  8,  1901,  rejecting  his  application  to  enter,  under  section 
2306  of  the  Revised  Statutes,  one  hundred  and  twenty  acres  of  land, 
to  wit:  the  N.  i  of  the  SE.  \  and  the  SE.  \  of  the  SE.  \  of  Sec.  28,  T. 
29  N.,  R.  68  W.,  Cheyenne  land  district,  Wyoming. 

It  appears  that  on  May  28,  1870,  one  Fmncis  M.  Dewitt,  who  had 
served  not  less  than  ninety  days  in  the  aimy  of  the  United  State^^  dur- 
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ing  the  war  of  the  rebellion,  made  a  homestead  entry  of  forty  acres  of 
land  at  the  Clarksville  land  office,  Arkansas.  He  died  in  February, 
1879^  and  left  surviving  him  a  widow  and  four  minor  children.  The 
widow  died  in  March,  1881,  all  of  these  children  still  being  under  age. 
July  12,  1900,  the  children  having  reached  their  majority,  executed 
what  purports  to  be  an  assignment  to  one  William  L.  Taylor  of  the 
soldier's  additional  right  of  their  father,  Francis  M.  Dewitt,  and  on 
the  same  day  Taylor  assigned  all  his  rights  thereunder  to  the  said 
Allen  Laughlin.  The  action  of  your  office  is  put  upon  the  ground  that 
said  right  was  an  asset  of  the  soldier's  estate  to  be  administered,  and 
can  be  legally  assigned  only  by  his  personal  representative. 

The  question  presented  is  controlled  by  sections  2306  and  2307  of 
the  Revised  Statutes.     These  sections  are  as  follows: 

Sec.  2306.  Every  person  entitled,  under  the  provisions  of  section  twenty-three 
hundred  and  four,  to  enter  a  homestead  who  may  have  heretofore  entered,  under 
the  homestead  laws,  a  quantity  of  land  less  than  one  hundred  and  sixty  acres,  shall 
be  permitted  to  enter  so  much  land  as,  when  added  to  the  quantity  previously 
entered,  shall  not  exceed  one  hundred  and  sixty  acres. 

Sec.  2307.  In  case  of  the  death  of  any  person  who  would  be  entitled  to  a  home- 
stead under  the  provisions  of  section  two  thousand  three  hundred  and  four,  his 
widows  if  unmarried,  or  in  case  of  her  death  or  marriage,  then  his  minor  orphan 
children,  by  a  guardian  duly  appointed  and  officially  accredited  at  the  Department 
of  the  Interior,  shall  be  entitled  to  all  the  benefits  enumerated  in  this  chapter, 
subject  to  all  the  provisions  as  to  settlement  and  improvement  therein  contained. 

Francis  M.  Dewitt  was  a  person  entitled  under  the  provisions  of 
section  2304  of  the  Revised  Statutes  to  enter  a  homestead,  and  had 
prior  to  the  adoption  of  such  statutes  entered  a  quantity  of  land  less 
than  one  hundred  and  sixty  acres.  He  was  therefore  entitled  to  enter 
so  much  land  as,  when  added  to  the  quantity  previoush'  entered  by 
him,  would  not  exceed  one  hundred  and  sixtv  acres.  In  the  nomen- 
clature  of  the  land  department,  he  had  a  soldier's  additional  homestead 
right  of  one  hundred  and  twenty  acres.  He  did  not  exercise  this  right 
during  his  lifetime,  and  section  2307  of  the  Revised  Statutes  gives  his 
widow,  during  her  life  and  widowhood,  the  right  to  appropriate  it  to 
her  use,  and,  in  the  event  of  her  failure  to  appropriate  it,  gives  his 
minor  orphan  children  the  right  to  appropriate  it  to  their  use,  by  a 
guardian  duh^  appointed  and  officially  accredited  at  the  Department 
of  the  Interior.  In  this  case  it  was  not  appropriated  by  either.  The 
soldier's  estate  was  never  divested  of  the  right.  This  could  onlv  be 
done  by  the  act  of  the  widow  during  her  widowhood  or  on  behalf  of 
the  children  during  their  minority'. 

The  decision  appealed  from  is  affirmed. 

6855— Vol.  31— 4>1 17 
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soldiers'  additional  homestead-practice— appeal. 

John  M.  Underwood  et  al. 

Appeals  by  different  parties,  and  relating  to  separate  and  distinct  tracts  of  land, 
should  be  transmitted  to  the  Department  separately. 

Where  part  of  a  homestead  entry  is  canceled  for  conflict  with  a  prior  railroad  grant, 
and  the  entryman  thereupon  elects  to  relinquish  his  entire  entry,  with  the 
privilege  of  making  a  new  entry  elsewhere,  there  is  no  basis  for  a  soldier's  addi- 
tional right,  no  part  of  the  entryman's  h<»me8tead  right  having  been  exhausted. 

Secretary  ITdchcock  to  tfie  Coiniii'^iHumer  of  thj  General  Land  Office^ 
(S.  V.  P.)  Fehniary  26,  1902,    ■  (D.  C.  H.) 

Your  office,  b}'  letter  of  December  21,  1901,  has  transmitted  to  the 
Department  the  appeal  of  J.  Vance  Lewis  (on  behalf  of  John  W. 
Willis  and  his  assignees,  John  M.  Underwood  and  Alexander  Bowie) 
from  the  decisions  of  your  office  of  December  12,  1901,  holding  for 
cancellation  soldier's  additional  homestead  entry,  made  April  9,  1901, 
by  Alexander  Bowie,  at  Cheyenne,  Wyoming,  for  the  SW.  i  of  SW.  \ 
of  Sec.  29,  T.  21  N.,  R.  01  W.,  and  soldier's  additional  homestead  entry, 
made  April  30, 1901,  by  John  M.  Underwood,  at  Oregon  City,  Oregon, 
for  the  S.  i  of  NE.  i  of  Sec.  2,  T.  5  N.,  R.  5  W.,  both  entries  being 
based  on  the  original  entry  made  by  John  W.  Willis,  December  21, 
1867,  at  Clarksville,  Arkansas,  for  the  NW.  i  of  NE.  i  of  Sec.  19  and 
SW.  i  of  SE.  i  of  Sec.  IS,  T.  10  N.,  R.  22  W. 

It  appearing,  from  the  records  in  this  case,  that  separate  and  dis- 
tinct tracts  of  land  are  claimed  in  each  appeal,  and  that  there  are 
different  claimants,  having  no  community^  of  interest  in  said  tracts,  it 
was  error  to  have  united  the  two  cases  in  one  appeal.  Your  office 
should  have  required  sepamte  appeals,  and  should  have  transmitted 
each  case  to  the  Department  separately,  notwithstanding  the  fact  that 
the  same  principle  of  law  is  involved  in  ^ach  case.  Griffin  v.  Marsh 
and  Doyle  v.  Wilson  (2  L.  D.,  28);  Holmes  C.  Patrick  et  al.  (14  L.  D., 
271).  Inasmuch,  however,  as  the  papers  are  before  the  Department, 
the  appeal  will  be  considered  in  the  form  transmitted. 

Your  office  held  the  Bowie  and  Underwood  additional  homestead 
entries  for  cancellation  on  the  ground  that  there  was  no  basis  for  the 
alleged  additional  rights.  The  entrv  of  Willis  was  canceled  on  Octo- 
ber 15,  1868,  as  to  the  NW.  i  of  NE!  i  of  See.  19,  for  conflict  with  the 
prior  rights  of  the  Little  Rock  and  Fort  Smith  Railroad  Company,  and 
he  thereupon  elected  to  relinquish  his  entire  entry  with  the  privilege 
of  making  a  new  entry  elsewhere.  By  said  action  he  was  placed  in  the 
same  condition  that  he  would  have  occupied  had  he  never  made  a  home- 
stead entry,  his  original  right  to  make  entry  for  one  hundred  and  sixty 
acres  was  restored  to  him  in  its  entirety,  and,  therefore,  no  part  of  his 
homestead  right  had  been  exhausted. 

No  error  being  found  in  your  office  decision,  it  is  therefore  affirmed. 
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valentinte  scrip— unused  excess. 
Frederick  W.  McReynolds. 

By  the  location  of  Valentine  scrip  upon  a  legal  subdivision  of  the  public  land  of  less 
area  tbmi  that  called  for  by  the  scrip,  the  locator  does  not  waive  or  surrender 
his  right  to  the  excess  or  unused  portion  thereof. 

Acting  Stcretary  Ryan  to  the  Cif^ianuHHioner  of  the  Geiieral  Land  Office^ 
(S.  V.  P.)  March  7,  1902,  (J.  R.  W.) 

Frederick  W.  McReynolds  appealed  from  j^our  office  decision  of 
May  8,  1901,  refusing  to  iss.ue  to  him  certificates  of  right  of  location 
of  **  unused'"  portions  of  Valentine  scrip  E  74  and  75  for  seven-tenths 
and  six  acres,  respectively. 

February  5,  1889,  Paris  Gibson  located  Valentine  scrip  E  No.  74  on 
lot  4,  and  E  75  on  lot  5,  Sec.  .33,  T.  21  N.,  R.  4  E.,  M.  M.,  Helena, 
Montana,  patented  September  24,  1889.  Each  piece  of  scrip  was  for 
fort\'  acres,  and  the  tmcts  contained  39.30  and  34  acres,  respectively. 

Your  office  decision  held: 

There  is  no  authority  of  law  for  the  issuance  of  this  scrip  in  less  than  a  "legal 
subdivision,'*  and  if,  therefore,  a  party  elects  to  locate  a  tract  of  land  of  less  area  than 
that  of  the  scrip,  he  must  take  it  in  full  satisfaction  of  his  scrip. 

The  act  of  April  5,  1872  (17  Stat.,  649),  provided  that  Thomas  B. 
Valentine  or  his  legal  representatives — 

may  select,  and  shall  be  allowed  patents  for,  an  equal  quantity  of  the  unoccupied 
and  unappropriated  public  lands  of  the  United  States,  not  mineral,  and  in  tracts  not 
less  than  the  subdivisions  provided  for  in  the  United  States  land  laws,  an<l,  if  unsur- 
veyed  when  taken,  to  conform,  when  surveyed,  to  the  general  system  of  United 
States  surveys;  and  the  Commissioner  of  the  (xeneral  Land  Office,  under  the  direc- 
tion of  the  Secretary  of  the  Interior,  shall  be  authorized  to  issue  scrip  in  lejjial  sub- 
divisions. 

The  act  in  question  was  passed  because  Valentine  claimed  that  he 
was  owner  of  the  Miranda  Grant  by  title  from  Mexico,  prior  to 
acquisition  of  California  b}'  the  United  States,  which,  under  the 
treaty  of  Guadalupe  Hidalgo,  it  was  pledged  to  recognize,  and  that 
the  government  had  wrongly  ignored  his  title,  despoiled  him  of  his 
land,  and  disposed  of  it  to  others.  The  act  gave  him  opportunity  to 
prove  his  claim  before  the  courts,  and  provided  that  if  he  did  so  he 
should  be  allowed  patents  for  an  equal  quantity  of  land.  He  estab- 
lished his  contention  and  the  scrip  was  issued  to  him.  The  grant  was 
one  of  quantity.  The  compensation  the  government  had  long  before 
received.  The  scrip  conformed  to  the  law.  It  was  issued  in  quantities 
not  less  than  legal  subdivisions  provided  for  in  the  land  laws.  The 
statute  placed  no  further  limitation  or  restriction  on  him.  It  gave 
him  right  to  select  an  equal  quantity  of  land.  The  government  refused 
to  permit  division  of  the  legal  subdivisions  of  land  made  by  its  sur- 
vevs.     The  words  "in  tracts  not  less  than  the  subdivisions  provided 
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for  in  the  United  States  land  law«"  amount  simply  to  .sa3'ing  no  tmet 
can  be  taken  in  part.  Entries  under  this  scrip  must  be  taken  by  entire 
subdiv  isions;  if  an^^  part  of  a  subdivision  is  taken  the  entire  suMivision 
must  be  taken. 

The  surveys  of  public  lands  are  by  law  required  to  be  in  square 
sections  of  six  hundred  and  forty  acres,  subdivided  into  sixteenths, 
but  the  law  (R.  S.  2395)  recognizes  this  to  be  impracticable  of  exact 
performance,  and  directs  where  fractions  shall  be  thrown,  so  that 
fractional  subdivisions  are  subdivisions  "provided  for  in  the  United 
States  land  laws."  The  law  promises  the  holder  of  Valentine  scrip  an 
*' equal  quantity"  and  requires  merely  that  he  shall  take  all  of  any 
located  subdivision.  It  does  not  require  him  to  waive  right  to  any 
excess  of  the  scrip  in  case  he  locates  a  subdivision  smaller  than  the 
area  called  for  by  the  scrip,  nor,  in  fac^e  of  the  statute  giving  him  an 
equal  quantity,  has  the  land  department  any  power  to  require  him  to 
do  so.  The  case  is,  in  legal  aspect,  strictly  analogous  to  the  additional 
military  homestead  right,  but  is  stronger  in  equity  in  that  the  home- 
stead right  is  a  donation,  of  grace,  not  founded  on  valuable  consider- 
ation, whereas  the  Valentine  right  arose  upon  a  valuable  and  actual 
consideration  previously  received  by  the  government  in  kind.  Your 
oflScc  decision,  therefore,  erred  in  holding  that  location  of  the  scrip 
upon  subdivisions  of  smaller  area  implied  a  waiver  of  the  excess.  It 
must  be  held  that  the  scrip  is  unsatisfied  as  to  so  much  area  as  it 
exceeded  the  tract  upon  which  it  was  located,  and  that  the  holder  is 
entitled  to  make  further  location  under  it,  if  he  finds  and  loc»ates  a 
subdivision  upon  which  such  location  can  be  made.  The  location  of  a 
scrip  certificate  calling  for  forty  acres  upon  a  subdivision  containing 
a  less  quantity  cannot  be  held  a  waiver  of  the  excess,  for,  by  taking 
an  entire  subdivision,  he  complied  with  all  legal  requirements  imposed 
by  the  statute.  It  cannot  logicalh^  be  held  that  one  having  a  right 
waives  any  part  of  it  by  exact  compliance  with  the  law  governing  his 
exercise  of  it. 

The  scrip  authorized  by  the  act  of  April  5,  1872,  supra,  is  like  that 
issued  under  section  11  of  the  act  of  June  22,  1860  (12  Stat,  85).  In 
respect  to  locations  of  scrip  under  the  latter  act,  the  circular  of  Octo- 
ber 8,  1874  (C.  P.  L.  L.,  797),  provided: 

Parties  applying  to  you  to  locate  this  scrip  may  do  so  in  full  satisfaction  thereof, 
or  if  it  call  for  more  than  the  quantity  of  one  of  the  smallest  legal  subdivisions,  they 
may  locate  it  in  part  satisfaction  thereof. 

■K-  «  «  «  «  «  » 

You  will  then  issue  duplicate  certificates  according  to  form  C,  annexed,  properly 
interlining  the  same  to  indicate  that  the  location  is  in  part  satisfaction  of  the  scrip, 
one  of  which  you  will  deliver  to  the  party,  and  the  other  the  register  will  retain  on 
his  files  as  a  record. 

The  location  effected,  you  will  endorse  on  the  scrip  to  be  retained  by  the  party  a  cer- 
tificate to  bear  the  current  date  and  to  set  forth  the  fact  that  it  has  been  located  in 
part  satisfaction,  giving  the  description  and  area  of  the  tracts  located  therewith  .... 
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There  is  reasonable  ground  to  contend  that  power  exists  to  reissue 
duplicate  scrip  for  the  unsatisfied  deficiency  as  incidental  to  the  admin- 
istration of  the  law.  Opinion,  22  L.  D.,  40,  41;  John  Harris  Pierro, 
1  L.  D.,  303.  It  is,  however,  unnecessary  to  reissue  scrip  for  the 
unsatisfied  portion,  as  the  scrip  may  be  endorsed  for  the  amount  located 
and  remain  in  the  owner's  hand,  good  only  for  the  deficiency.  McRc\'- 
nolds  is,  therefore,  entitled  to  his  original  scrip,  or  a  certified  copy 
thereof,  as  may  be  by  your  office  deemed  preferable,  endorsed,  how- 
ever, to  show  the  amount  located  thereon,  and  available  for  location  in 
compliance  with  the  law. 

Your  office  decision  as  so  modified  is  affirmed. 


territory  of  new  mexico— land  grants-act  of  june  si,  1808. 

Territory  of  New  Mexico. 

In  the  absence  of  further  legislation,  the  officers  named  in  section  8  of  the  act  of 
June  21,  1898,  making  certain  grants  of  lands  to  the  Territory  of  New  Mexico, 
will  continue  a  commission  for  the  selection  of  **all  grants  of  land  matle  in 
quantity  or  as  indemnity  "  by  said  act,  until  its  prescribed  duty  has  been  fully 
performed;  but  the  appropriation  made  'by  section  11  of  said  act,  *'for  the  pur- 
pose of  paying  the  expense  of  the  selection  and  segregation  "  of  the  lands  granted, 
including  compensation  to  the  commission,  having  been  exhausted,  the  Depart- 
ment is  precluded  from  making  any  further  disbursement  for  compensation  to 
or  expenses  incurred  by  the  commission. 

Circular  of  August  1,  1898,  with  respect  to  the  disbursement  of  the  appropriation 
made  by  section  11  of  said  act,  annulled  and  discontinued,  and  the  rules  and 
regulations  of  July  20,  1898,  governing  the  selections  of  land  in  the  Territory  of 
New  Mexico  under  said  act  of  June  21,  1898,  continued  in  force  and  effect. 

Acting  Secretary  Ryan  to  the   C(/nuii!sH!oner  of  the   General  Land 
(S.  V.  P.)  Office,  March  7,  1902,  (G.  B.  G.) 

This  is  the  matter  of  the  request  of  the  Governor  of  the  Territory 
of  New  Mexico  that  the  services  of  the  commission  for  the  selection  of 
lands  granted  to  that  Territory  b}^  the  act  of  June  21,  1898  (30  Stat., 
484),  be  continued.  Said  act  grants  large  quantities  of  the  public 
lands  in  the  Territory  for  various  public  purposes,  and  the  commission 
for  the  selection  of  these  lands  is  provided  for  by  section  8  of  the  act, 
which  constitutes  the  Governor,  Survevor-General,  and  Solicitor- 
General  of  the  Territory  a  commission  for  the  selection  of  the  lands 
granted,  "under  the  direction  of  the  Secretary  of  the  Interior/' 
Section  11  of  said  act  appropriated  the  sum  of  $10,000,  or  so  nuich  as 
might  be  found  necessary,  to  be  expended  under  the  direction  of  the 
Secretary  of  the  Interior,  "for  the  purpose  of  paying  the  expense  of 
the  selection  and  segregation  of  said  respective  bodies  of  land,  includ- 
ing such  compensation  to  said  commission  as  the  Secretary  of  the 
Interior  may  deem  proper. " 
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August  1,  1898,  the  Secretary  of  the  Interior  approved  regulations 
(27  L.  D.,  802),  which  fixed  the  compensation  of  each  of  said  coinmis- 
sionei's  at  the  rate  of  $200  per  annum,  and  provided  for  the  appoint- 
ment by  the  Secretary  of  the  Interior  of  a  locating  agent  at  the  sum 
of  $6.00  per  day  and  actual  expenses  of  transportation,  and  also 
provided  for  the  appointment  by  such  Secretaiy  of  a  clerk  for  the 
commission,  with  compensation  at  the  rate  of  $1,000  per  annum. 
Allowance  was  also  authorized  for  oflSce  rent,  fuel,  and  lights  for  the 
commission,  not  to  exceed  $200  per  annum.  Pursuant  to  these  regu- 
lations, one  David  M.  White  was  appointed  as  a  locating  agent  for  the 
commission. 

August  16, 1901,  your  office  advised  the  Department  that  the  appro- 
priation was  practically  exhausted,  and  recommended  that  the  servicer 
of  the  locating  agent  be  dispensed  with,  and  that  the  commissioners 
be  instructed  to  close  up  the  work  of  the  commission  with  the  least 
practical  delay,  and  not  later  than  September  15,  1901.  On  the  same 
day  the  Secretary  of  the  Interior  notified  Mr.  White  b}-  wire  that  his 
services  were  dispensed  with  on  that  date,  and  August  19,  1901, 
instructed  the  Governor  of  the  Territory  to  close  up  all  work  not  later 
than  September  15, 1901. 

August  19, 1901,  the  clerk  of  the  commission  addressed  a  communi- 
cation to  the  Department,  stating  that  said  commission  desired  to  be 
informed  if  the  services  of  Mr.  White  as  locating  agent  could  not  be 
continued  under  the  direction  of  the  Department,  his  compensation  to 
be  provided  for  by  the  commission,  and  in  nowise  to  be  a  charge 
against  the  United  States. 

September  5,  1901,  the  Department,  considering  this  (communica- 
tion (Misc.  Letter  Press  445,  page  268),  denied  the  request  for  the  con- 
tinuation of  Mr.  White  as  locating  agent  without  compensation  from 
the  general  government,  in  view  of  the  provisions  of  the  act  of  May  1, 
1884  (23  Stat.,  15,  17),  providing  that  no  department  or  officer  of  the 
United  States  should  accept  voluntar}-  service  for  the  government, 
except  in  certain  emergencies,  and  the  commission  was  again  directed 
to  close  up  all  work  with  the  least  practical  delay,  and  not  later  than 
September  15,  1901. 

September  27,  1901,  the  Governor  of  New  Mexico  and  ex-officio 
president  of  the  commission  addressed  a  letter  to  the  Department,  in 
which  he  states  that  he  called  a  special  meeting  of  the  commission  for 
September  14th,  the  Solicitor-General  and  himself  only  being  present 
at  said  meeting,  and  proceeded  to  and  did  close  up  the  business  of  the 
meeting  and  adjourned  nuie  die.  He  called  attention  to  the  fact,  how- 
ever, that  the  commission  in  April  last  had  selected  for  the  Territorj' 
a}>out  150,000  acres  of  land  in  Rio  Arriba  and  San  Juan  counties,  for 
the  benefit  of  the  different  territorial  institutions,  and  directed  its 
location  on  the  ground  b}^  the  locating  agent,  who  did  this  the  tii'st 
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part  of  August,  to  the  amount  of  129,581^.13  acres,  and  made  his  non- 
minei-al  aflSdavit  on  the  17th  of  August;  that  these  lists  of  location 
were  not  submitted  to  the  board  by  him  for  approval,  for  the  reason 
that  there  was  no  quorum  on  the  regular  meeting  day  on  the  lirst 
Monda\^  in  September  on  account  of  the  Governor's  absence  from  the 
Territory;  and  nothing  was  done  on  the  14th  because  of  the  absence 
of  the  locating  agent  from  Santa  Fe;  but  that  these  selections  had  been 
made  months  before  and  the  locations  on  the  ground  completed  before 
the  16th  of  August,  the  date  of  the  telegram  relieving  the  locating 
agent  from  duty,  and  it  is  submitted  to  the  Department  that  these 
selections  should  be  examined  by  the  commission,  and,  if  found  regu- 
lar and  correct,  be  approved  by  it,  and  the  lists  filed  in  the  land  office, 
in  order  that  the  various  institutions  may  have  the  benefits  of  these 
lands,  and  that  the  labor  and  expense  involved  may  result  in  some 
good:  and  it  is  requested  that  by  proper  order  the  Department  allow 
the  commission  to  pass  upon  these  lists  for  the  benefit  of  the  Territoiy . 
The  commission  having  adjourned  nine  die  on  September  14,  1901,  it 
declined  to  receive  lists  on  September  17th,  without  further  instruc- 
tions from  the  Department.  It  is  also  requested  that  the  Department 
further  consider  its  order  directing  the  commission  to  close  its  busi- 
ness, and  that  said  commission  be  allowed  to  go  on  with  its  duties  as 
prescribed  in  the  act,  but  '"without  any  expense  to  the  United  States 
government,  and  with  the  distinct  understanding  that  it  will  provide 
for  anv  necessarv  disbursements  in  connection  with  these  duties." 

It  would  seem  that  this  should  be  done.  Section  8  of  the  act  of 
June  21,  1898,  constituting  the  Governor,  Surveyor-General,  and 
Solicitor-General  of  the  Territorv  of  New  Mexico  a  l)oard  for  the 
selection  of  lands  granted  by  the  act,  does  not  depend  upon  section  11 
of  the  same  act  appropriating  $10,000  for  the  purpose  of  paying  the 
expenses  of  the  selection  and  segregation  of  these  lands.  Section  8  is 
complete  in  itself,  and,  while  the  Secretarv  of  the  Interior  has  super- 
vision and  control  of  the  work  of  the  commission  thereby  constituted, 
he  is  not  authorized  to  discontinue  the  commission.  In  the  absence  of 
further  legislation,  the  officers  therein  named  will  continue  a  commis- 
sion for  the  selection  of  ''all  gi*ants  of  land  made  in  quantity  or  as 
indemnity"  by  said  act,  until  its  prescribed  duty  has  been  fully  per- 
formed. The  only  purpose  of  the  appropriation  made  by  section  11 
was  to  assist  the  Territoi-y  in  the  pa3'ment  of  the  expenses  incident  to 
the  selection  of  these  lands  to  the  extent  of  $10,000.  The  fact  that 
this  appropriation  has  been  exhausted  does  not  operate  to  teniiinate 
the  authority  conferred  on  the  Governor,  Surveyor-General,  and 
Solicitor-General  to  select  these  lands,  but  merely  precludes  the  Depart- 
ment from  disbursing  any  further  sum  in  support  of  this  work.  There 
is  no  reason  why  the  board  may  not  continue  its  selections,  nor  why 
it  may  not  pass  upon  the  validit}-  of  the  locations  heretofore  made  by 
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the  locating  agent.  If  the  board  cares  to  continue  Mr.  White,  or  anj- 
one  else,  as  its  locating  agent,  he  would  be  continued  as  the  agent  of 
the  Territory,  and  not  as  an  oflScer  of  the  United  States. 

Inasmuch  as  the  appropriation  i^  exhausted,  the  circular  of  August 
1, 1898,  which  was  issued  for  one  purpose  only — to  wit,  to  provide  for 
the  disbursement  of  the  $10,000  appropriated  by  said  act — is  hereby 
annulled  and  discontinued,  but  the  rules  and  regulations  prescribed  by 
the  Department  July  20, 1898  (27  L.  D.,  281),  for  making  selections  of 
land  in  said  Territory,  will  be  continued  in  full  force  and  effect,  and 
future  selections  under  the  act  of  June  21, 1898,  will  be  made  as  therein 
directed. 


timber-land  entry— mineral  land. 
Andrew  v.  Stuart. 

Old  excavations  or  unoccupied  cabins,  situated  on  al)andoned  mineral  lo<.*ations,  are 
not  such  "mining  or  other  improvements"  as  will  except  the  land  upon  which 
they  are  located  from  purchase  as  timber  land  under  the  act  of  June  3,  1878,  as 
amended  by  the  act  of  August  4,  1892. 

The  word  ** timber"  as  used  in  section  1  of  the  act  of  June  3,  1878,  includes  such 

trees,  regardless  of  their  dimensions,  as  may  be  used  in  erecting  buildings  or 

irrigation  works,  constructing  railroads,  tramways,  or  canals,  building  fences  or 

corrals,  timbering  mining  shafts  or  tunnels,  or  which  may  be  utilized  in  the 

'  manufacture  of  any  useful  article. 

Acting  Secretary  Ryan  to   the   Cinnnihiiioner  of  the  Gentral  Land 
(W.  V.  D.)  OJJke,  March  15,  1902.  (A.  C.  C.) 

January  19,  1900,  Thomas  B.  Stuart  filed,  in  due  form,  his  applica- 
tion to  purchase,  under  the  act  of  June  3,  1878  (20  Stat.,  89),  as 
amended  by  the  act  of  August  4,  1892  (27  Stat.,  348),  the  S.  i  of  NE. 
i  and  S.  i  of  NW.  i  of  Sec.  29,  T.  1  S.,  R.  73  W.,  Denver,  Colorado, 
as  chiefly  valuable  for  timber.     Notice  was  duly  giv^n. 

March  19,  1900,  H.  S.  Andrew  filed  his  corroborated  protest,  alleg- 
ing, in  effect,  that  said  land  was  not  valuable  chiefly  for  its  timber, 
but  was  mineral  in  character;  that  mining  and  other  improvements 
were  situated  thereon;  and  that  it  contained  valid  and  subsisting 
mining  locations. 

April  4,  1900,  in  accordance  with  the  notice  previously  given, 
applicant  submitted  his  proofs.  On  the  same  date  a  hearing  was  had 
upon  the  protest,  at  which  both  parties  appeared  and  submitted  testi- 
mony. The  local  officers  found  in  favor  of  the  applicant,  and  recom- 
mended the  dismissal  of  the  protest.  Upon  appeal  by  protestant, 
your  office,  by  decision  of  September  27,  1901,  found  that  there 
existed  three  mining  locations  on  the  S.  i  of  NE.  i  of  said  section, 
with  mining  improvements  thereon',  and  that  applicant  had  failed  to 
show  that  the  S.  i  of  NW.  i  of  said  section  was  valuable  chiefly  for 
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timber,  and  rejected   the    application   to  purchase.     Applicant  has 
appealed  to  the  Department. 

Both  parties  contend,  and  the  record  shows,  that  the  land  applied 
for  is  unfit  for  cultivation  and  has  no  value  for  agricultural  purposes. 

Three  questions  are  presented  for  consideration  and  determination, 
viz. :  (1)  Are  there  such  mining  or  other  improvements  upon  the  land 
as  except  it  from  purchase  under  the  provisions  of  said  acts?  (2)  Is  it 
mineral  in  character?  And  (3)  are  the  trees  upon  the  land  timber, 
such  as  is  contemplated  by  the  first  section  of  the  act  of  June  3,  1878, 
supra  f 

From  the  evidence,  it  appears  that,  previous  to  1898,  three  lode 
mining  claims  had  been  located  on  the  S.  i  of  NE.  \  of  said  section  29, 
upon  which  locations  two  discovery  shafts,  and  another  shaft  forty- 
three  feet  deep,  had  been  sunk  and  a  small  cabin  erected,  but  that  no 
work  had  been  done  upon  said  claims  since  1898,  and  that  the  cabin 
was  uninhabited.  Further,  that  said  mining  locations  had  been  prac- 
tically abandoned  prior  to  the  date  of  the  filing  of  the  application 
to  purchase.  Old  excavations  or  unoccupied  cabins,  situated  on  aban- 
doned mineral  locations,  are  not  such  '*  mining  or  other  improve- 
ments "  as  except  the  land  upon  which  they  are  located  from  purchase 
under  the  provisions  of  the  acts  aforesaid  (Chormicle  v;.  Hiller,  26 
L.  D.,  9). 

The  return  of  the  surveyor-general  classes  the  land  as  non-mineral. 
Applicant's  proof,  filed  before  the  hearing,  furnished  by  himself  and 
two  others,  shows  that  it  is  of  the  same  character.  The  evidence  of 
the  applicant  submitted  at  the  hearing,  which  consists  of  the  testimony 
of  the  witnesses  who  furnished  the  final  proof,  is  to  the  same  effect. 
Two  witnesses  were  examined  by  the  protestant.  They  testified,  in  a 
general  way,  that  the  land  is  mineral  in  character.  They  arrive  at 
this  conclusion  by  showing  that  the  land  has  been  extensively  pros- 
pected; that  there  are  some  indications  of  mineral-bearing  rock;  and 
that  mining  locations  have  been  made  thereon.  From  the  evidence  of 
these  witnesses,  it  appears  that  the  mining  locations  so  made  had  been 
abandoned  previously  to  the  time  of  the  filing  of  the  application  to 
purchase.  It  was  not  shown  that  the  prospecting  had  resulted  in  the 
finding  of  mineral  of  such  character  and  value  as  to  justify  the  expendi- 
ture of  money  and  labor  in  exti^acting  it,  nor  that  the  indications  of 
mineral  Were  such  that  a  person  of  ordinary  prudence  would  be  justified 
in  the  expenditure  of  his  labor  and  means,  with  a  reasonable  prospect 
of  success  in  developing  a  mine  on  the  lands.  In  addition  to  the 
absence  of  a  showing  that  the  land  is  mineral  in  character,  the  fact 
that  mining  locations  made  thereon  were  abandoned  after  improve- 
ments had  been  made  upon  them,  raises  a  presumption,  slight  though 
it  may  be,  that  the  land  does  not  contain  mineral  in  paying  quantities. 
Testing  the  evidence  by  the  rules  of  law  applicable  thereto,  it  is  not 
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sufficient  to  show  that  the  land  applied  for  is  valuable  for  mineral 
purposes. 

No  evidence  was  submitted  by  the  applicant  touching  the  kind  or 
character  of  the  timber  upon  the  land.  The  only  testimony  upoo  this 
phase  of  the  case  came  from  one  of  protestanfs  witnesses,  and  is  to 
the  effect  that  there  are  no  trees  upon  the  land  over  twelve  inches  in 
diameter.  From  the  return  of  the  surveyor-general,  however,  it 
appears  that  the  land  is  '"  covered  with  a  good  growth  of  pine  trees,'^ 
while  the  proofs  submitted  !>y  the  applicant  show  that  the  land  is  val- 
uable chiefly  for  its  timber,  and  that  the  timber,  as  it  stands,  is  worth 
not  less  than  $25  per  acre.  In  j'our  office  decision  you  find  that  the 
timber  upon  the  laud  is  not  valuable  for  sawing  into  lumber,  and  but 
a  small  portion  of  it  is  large  enough  to  be  profitably  sawed.  Upon 
the  authority  of  Gibson  v.  Smith  (18  L.  D.,  249,  251)  your  office 
decision  holds  that  the  land  is  not  chiefly  valuable  for  timber;  hence  is 
not  subject  to  entry  under  the  provisions  of  said  acts. 

The  evidence  in  the  case  of  Gibbon  v.  Smith,  suj/m^  showed  that 
the  trees  upon  the  land  applied  for  were  valuable  only  as  cord  wood, 
and  it  was  held  that  the  word  ''timber,"  as  emploj^ed  in  the  fii-st  sec- 
tion of  the  act  of  June  3,  1878,  supra,  did  not  refer  to  such  trees.  In 
this  case  there  is  no  evidence,  whatever,  that  the  trees  upon  the  land 
involved  are  valuable  only  for  cord  wood;  neither  is  there  anj^  evi- 
dence that  the  *' timber"  shown  to  be  upon  the  land  is  not  valuable 
for  sawing  into  lumber,  nor  that  but  a  small  portion  is  large  enough 
to  be  profitabl}'  sawed.  Your  findings  are  evidently  based  upon  the 
showing  that  none  of  the  trees  are  of  dimensions  exceeding  twelve 
inches  in  diameter. 

Does  the  fact  that  the  trees  upon  the  land  applied  for  have  been 
shown  not  to  be  of  greater  dimensions  than  twelve  inches  in  diameter 
exclude  the  land  from  entry  under  the  provisions  of  said  acts?  The 
solution  of  this  question  depends  upon  the  purpose  of  the  act  and 
intent  of  Congress  in  the  employment  of  the  word  "timber,"  as  the 
same  appears  in  the  first  section  thereof. 

A  reference  to  the  act  shows  that  the  first  section  provides  that 
lands  valuable  chieflv  for  timber  or  valuable  chieflv  for  stone  may  be 
sold;  the  second  and  third  sections  prescribe  the  procedure  under 
which  title  may  be  obtained;  while  the  fourth  section  prohibits  the 
cutting,  destroying,  or  removing  of  timber  growing  upon  the  public 
domain,  etc. 

It  is  plainly  evident,  from  the  act  as  a  whole,  that  the  purpose  of 
Congress  was  to  provide  a  method  by  which  title  might  be  acquired  to 
land  which  was  unfit  for  cultivation  and  non-mineral  in  character,  con- 
taining valuable  deposits  of  stone,  or  a  valuable  growth  of  trees;  and, 
further,  to  protect  the  public  domain  from  being  despoiled  and  denuded 
of  its  timber. 


DECISIONS    RELATING    TO    THE   PUBLIC   LANDS.  267 

The  purpose  of  the  act  being  plain,  the  question  arises  as  to  the 
intent  of  Congress  in  the  employment  of  the  word  "timber/'  ''Tim- 
ber" is  a  word  in  common  and  general  use,  and  such  words,  when 
employed  in  a  statute,  "are  to  be  understood  in  a  popular  sense  in  the 
absence  of  anything  in  the  context  to  the  contrary"  (Sutherland,  Stat. 
Const.,  Sec.  327). 

In  construing  the  word  "  timber,"  as  the  same  appears  in  the  act  of 
March  2,  1831  (4  Stat.,  272),  entitled  "An  act  to  provide  for  the  pun- 
isbment  of  offences  committed  in  cutting,  destroying,  or  removing  live 
oak  and  other  timber  or  trees,"  and  prohibiting  the  cutting,  etc.,  of 
'*anv  live  oak  or  red  cedar  trees,  or  oth4r  tnnhei\  from  lands  of  the 
United  States,"  the  United  States  circuit  court  for  the  district  of 
Michigan,  in  United  States  v.  Schuler  (0  McLean,  28,  S.  C. ;  27  Fed. 
Cas.,  978,  981),  says:  "Unless  the  contrar}^  clearl}'  appears  from  the 
context,  it  will  be  presumed  that  the  word  was  employed  in  its  ordi- 
nary, popular  sense." 

There  is  nothing  in  the  act  indicating  that  Congress  intended  a  differ- 
ent meaning  from  that  in  which  it  is  generall}'^  understood.  Timber, 
as  defined  by  Webster,  is  "That  sort  of  wood  which  is  proper  for 
buildings  or  for  tools,  utensils,  furniture,  carriages,  fences,  ships  and 
the  like." 

It  is  common  knowledge  that  a  large  part  of  what  is  known  as 
"timber  land"  on  the  public  domain,  especially  in  the  arid  regions, 
does  not  have  trees  thereon  of  greater  dimensions  than  twelve  inches 
in  diameter,  and  that  such  timber  is  generally  used  for  the  purpose  of 
erecting  buildings,  manufacturing  railroad  ties,  constructing  fences 
and  corrals,  timbering  mining  claims,  constructing  irrigating  ditches 
and  flumes,  and  making  other  necessary  improvements.  It  seems, 
therefore,  that  the  word  itself  expresses  with  certainty  the  intention 
of  Congress,  and  such  being  the  case,  it  is  not  admissible  to  depart 
from  that  intention  on  an}'  extran€*ous  consideration  or  theory  of  con- 
struction (Sutherland,  Stat.  Const.,  Sec.  23(),  p.  312). 

However,  had  there  ever  been  any  doubt  as  to  the  intention  of 
Congress  in  the  employment  of  the  word  "timber,"  as  it  appears  in 
the  first  section  of  the  act,  that  doubt  has  been  removed  by  judicial 
determination. 

The  act  under  consideration  is  a  part  of  the  general  system  of  laws 
enacted  by  Congress  for  the  disposition  of  the  public  domain  and  for 
the  preservation  from  waste  and  destruction  of  the  timber  thereon; 
hence  it  should  be  construed  with  reference  to  the  whole  svstem  of 
which  it  forms  a  part  (Sutherland,  Stat.  Const.,  Sec.  369).  Section 
2461,  Revised  Statutes,  is  a  part  of  the  al)ove  system,  and,  in  purpose 
and  intent,  is  the  same  as  the  fourth  section  of  the  act  of  June  3, 1878, 
and  in  language  both  sections  are  almost  identical. 

In  construing  the  word  "  timber,"  as  the  same  is  used  in  said  sec- 
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tion  2461,  Revised  Statutes,  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Florida,  in  United  States  i\  Stores  (14  Fed. 
Rep.,  824,  82H),  says: 

The  object  of  this  prohil)itory  legislation  is  undoubtedly  to  prevent  stripping  the 
public  lands  of  their  growth  of  forests  regardless  of  the  present  size  and  character  of 
the  individual  trees,  and  the  terra  used  is  intended  to  apply  generally  for  that  pur- 
pose; and  if  it  is  found  that  live  trees  of  such  a  character  or  sort  as  might  l^  of  use 
or  value  in  any  kind  of  manufacture,  or  the  construction  of  any  useful  articles,  were 
cut,  the  charges  in  that  respect,  namely,  the  character  of  the  timber,  ha.«  been 
BuflSciently  proven.  It  matters  not  to  what  purposes  the  timber  may  have  been 
applied  aft^r  being  cut,  if  converted  to  the  use  of  the  jmrty  accused.  Selling  it  for 
fire- wood  or  burning  it  into  charcoal  would  be  no  defense  or  excuse  for  cutting  and 
removing;  nor  can  it  be  evidence  of  the  worthlessness  of  the  timber  cut  sufficient  to 
justify  it. 

In  passing  upon  the  fourth  section  of  the  act  under  consideration, 
the  United  States  circuit  court  for  the  district  of  Oregon,  in  United 
States  V,  Williams  (18  Fed.  Rep.,  475,  477),  held  that  it  prohibited 
the  cutting  of  any  timber  upon  public  lands,  except  as  otherwise  pro- 
vided in  said  section.  The  same  court,  in  United  States  v.  English 
(107  Fed.  Rep.,  867,  869),  among  other  things,  said:  *'The  statute  is 
intended  to  preserve  the  timber  upon  the  public  domain."  See,  also. 
The  Timber  Cases  (11  Fed.  Rep.,  81,  82);  and  United  States  i\  Lane 
(19  Fed.  Rep.,  910,  911). 

Unless  a  diflferent  intention  appears,  a  woixi  used  in  one  part  of  a 
statute  will  bear  the  same  meaning  throughout  (Sutherland,  Stat. 
Const,  Sec.  255). 

There  is  nothing  in  the  act  indicating  that  Congress  intended  that 
the  word  ''timber,"  as  used  in  the  first  section,  should  be  construed  to 
have  a  meaning  different  from  that  in  which  it  is  employed  in  the 
fourth  section;  and  from  the  above-quoted  decisions,  it  is  seen  that  the 
word  '*  timber,"  as  it  is  employed  in  that  section,  is  not  restricted  to 
such  trees  as  are  of  greater  dimensions  than  twelve  inches  in  diameter. 

Keeping  in  view  the  purpose  of  Congress  in  enacting  the  statute,  its 
intention,  as  expressed  in  the  language  en)ployed,  the  construction 
placed  by  the  courts  upon  other  statutes  on  the  same  subject,  and  upon 
other  sections  of  the  same  act,  the  Department  is  of  the  opinion  that 
the  word  "timber,"  as  used  in  the  first  section  of  the  act  under  con- 
sideration, includes  such  trees,  regardless  of  their  dimensions,  as  may 
be  used  in  erecting  buildings  or  irrigation  works,  constructing  rail- 
roads, tramways,  or  canals,  building  fences  or  corrals,  timl>ering 
mining  shafts  or  tunnels,  or  which  may  be  utilized  in  the  manufacture 
of  any  useful  article;  further,  that  the  land  applied  for  has  been  shown 
to  be  ''valuable  chiefly  for  timber,"  within  the  contemplation  of  said 
section. 

Your  office  decision  rejecting  the  application  to  purchase  is  accord- 
ingly reversed,  and  you  are  hereby  directed  to  proceed  in  accordance 
with  the  views  above  set  forth. 
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school  lands-oklaiioma  territory-act  of  may  4,  1894. 

Territory  of  Oklahoma. 

Until  laws  and  regulations  for  the  leaaing  of  school  lands  in  the  Territory  of  Okla- 
homa are  prefloril)e<i  by  the  legislature  thereof,  the  authority  and  duty  of 
dei'iding  all  questions  in  relation  thereto  are,  by  the  act  of  May  4,  1894,  cast 
upon  a  board  compose<l  of  the  governor,  secretary  and  superintendent  of  public 
instruction  of  said  Territory,  and  the  assent  of  the  Department  is  not  necessary 
to  give  validity  to  any  action  that  may  be  taken  by  said  lx)anl  in  relation  to  the 
leasing  of  such  lands. 

Acting  Secretary  Ryan  to  the  Co)fnniMf<!oner  of  the  General  Land  Office^ 
fV\' .  V.  D.)  March  7J,  1902.  (G.  B.  G.) 

In  a  communication  of  Febiniary  24, 1902,  from  James  J.  Houston, 
secretary  of  the  board  for  leasing  school  lands  in  the  Territory  of 
Oklahoma,  addressed  to  this  Department,  it  was  stated  that  the  town 
of  Luther,  a  railroad  station,  in  Lincoln  count}',  is  platted  on  forty 
acres  of  ground  now  full}'  occupied  for  business  and  residence  pur- 
poses, and  that  no  other  ground  is  available  for  the  purposes  of  the 
town  except  t»chool  land  immediately  adjoining  it  on  the  east;  that  the 
former  lessee  of  this  school  land  has  allowed  the  business  men  of 
the  town  to  erect  about  twent}-  houses  thereon;  and  that  the  lessee 
has  since  relinquished  eighty  acres  thereof  to  the  Territory.  It  is 
further  stated  that  by  having  this  ground  platted  for  townsite  pur- 
poses and  renting  the  lots,  the  board  can  obtain  a  much  larger  rental 
therefrom  than  by  compelling  the  occupants  to  vacate  it  and  renting 
the  land  for  agricultural  purposes;  and  that  the  citizens  of  the  town 
of  Luther  unanimously  unite  in  asking  the  board  to  allow  a  proper 
amount  of  this  land  to  be  used  for  townsite  purposes.  In  view  of 
the  premises,  it  is  requested  that  the  Secretary  of  the  Interior  give 
his  assent  to  the  surve3'ing,  platting,  and  renting  of  lands  under  the 
control  of  said  board  for  townsite  purposes. 

This  communication  was  referred  to  3'our  office  February  27,  1902, 
for  report,  and  under  date  of  March  10,  1902,  your  office  calls  the 
attention  of  the  Department  to  section  36  of  the  act  of  March  3,  1891 
(26  Stat.,  989,  1043),  the  regulations  of  March  19,  1891,  thereunder 
(not  reported),  and  the  act  of  May  4,  1894  (28  Stat.,  71),  and  advises 
against  allowing  the  request  of  said  board. 

The  said  section  36  of  the  said  act  of  March  3,  1891,  provides: 

That  the  school  lands  reservetl  in  the  Territory  of  Oklahoma,  bv  this  and  fonner 
acts  of  Congress,  may  be  leased  for  a  period  not  exceeding  three  years  for  the  l)enefit 
of  the  school  fund  of  said  Territory  by  the  governor  thereof,  under  regulations  to  be 
prescribed  by  the  Se(^retary  of  the  Interior. 

The  said  regulations  of  March  19, 1891,  provide,  among  other  things, 
that  the  governor  of  said  Territory  shall  execute  the  leases  '*  accord- 
ing to  the  legal  subdivisions  of  sections,  townships  and  ranges,"  which 
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"  shall  be  forwarded  to  the  Secretary  [of  the  Interior]  for  his  approval 
before  being  executed  by  the  governor/' 

The  said  act  of  May  4,  1894,  provides  that  all  school  lands  in  said 
Territory — 

may  be  leased  under  such  laws  and  regulations  as  may  be  hereafter  prescribed  by  the 
legislature  of  said  Territory;  but  until  such  legislative  action  the  governor,  secretary 
of  the  Territory,  and  superintendent  of  public  instruction  shall  constitute  a  board  for 
the  leasing  of  said  lands  under  the  rule«  and  regulations  heretofore  prescribed  by  the 
Secretary  of  the  Interior,  for  the  respective  purj>08es  for  which  the  said  reservations 
were  made,  except  that  it  shall  not  be  necessary  to  submit  said  leases  to  the  Secretary 
of  the  Interior  for  his  approval. 

It  would  seem  that  this  last-named  act  deprives  the  land  department 
of  the  government  of  any  further  jurisdiction  in  the  matter  of  the  leas- 
ing of  these  lands.  If  it  is  not  necessary  to  submit  these  leases  when 
made  for  the  approval  of  the  Secretary  of  the  Interior,  it  is  not 
apparent  in  what  way  he  can  exercise  a  supervisory  control  over  the, 
matter.  Whatever  may  have  been  the  pui'pose  of  the  act  of  May  4, 
1894,  ibs  legal  effect  is,  until  such  time  as  the  legislature  of  the  Ter- 
ritory may  prescribe  laws  and  regulations  for  the  leasing  of  these 
lands,  to  cast  upon  the  governor,  secretary  and  superintendent  of  pub- 
lic instruction,  as  a  board,  the  authority  andxi\ity  of  deciding  all  ques- 
tions in  relation  thereto  which,  under  the  said  act  of  March  3,  1891, 
and  said  regulations,  devolved  upon  the  Secretary  of  the  Interior.  It 
follows  that  whatever  action  the  board  mav  determine  upon  in  this 
matter,  the  assent  of  this  Department  is  not  necessary  to  giv^e  validity 
thereto. 

Your  oflSce  will  forward  to  the  proper  officer  of  the  Territory  a  copy 
of  this  communication. 


repayment— railiroad  grant— indemxity  wnhdraaval. 

Henry  S.  Bridge. 

The  indemnity  withdrawal  made  March  22,  18(57,  on  account  of  the  grant  of  July  27, 
1866,  for  the  Southern  Pacific  Railroad  Company,  was  in  violation  of  law  and 
without  effect,  and  did  not  operate  to  reserve  the  lands  covered  thereby  from 
entry;  hence  a  homestead  entry  of  lands  while  included  in  the  withdrawal  waa 
not,  for  that  reason,  an  entry  erroneously  allowed  that  could  not  be  confirmed, 
and  repayment  of  the  fees  and  commissions  paid  by  the  entryman  is  not  author- 
ized. 

Acthuj  Secretary  Ryatt  ti»  the  ConuniHHloner  of  the    General   Land 
(W.  V.  D.)  Offir^f,  March  n,  1<K)2,  (C.  J.  G.) 

December  10, 11>01.  your  office  su])mitted  to  the  Department,  with 
favorable  recommendation,  the  application  of  Henry  S.  Bridg'e  for 
repayment  of  the  fee  and  commissions  paid  b}'  him  on  homestead  entry 
for  the  SE.  i  of  Sec.  !>o,  T.  24  S.,  R.  17  E.,  Visalia,  California,  land 
district. 
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December  28,  1901,  the  application  was  approved,  without  refer- 
ence to  the  law  division,  and  referred  back  to  your  office  for  settle- 
ment. It  was  subsequently  submitted  by  your  office  to  the  Auditor 
for  the  Interior  Department  to  be  certified  for  payment. 

February  3,  1902,  the  Auditor,  by  letter  of  that  date,  returned  the 
claim  here  for  reconsideration  with  the  statement  that  its  allowance 
does  not  appear  to  be  authorized  by  the  act  of  June  16, 1880  (21  Stat., 
287).  This  letter  was  referred  to  your  office  for  report.  Such  report 
dated  February  11,  1902,  has  been  received,  in  which  your  office 
adheres  to  its  former  recommendation  in  the  premises. 

The  land  in  question  is  in  an  odd  section  within  the  indemnity  limits 
of  the  grant  made  by  the  act  of  July  27,  1866  (14  Stat.,  292),  for  the 
Southern  Pacific  Railroad  Companv,  and  was  included  in  the  with- 
drawal made  March  22,  1867,  for  the  benefit  of  said  company.  This 
indemnitv  withdrawal  was  revoked  by  order  of  August  15,  1887,  at 
the  same  time  other  indemnity  withdrawals  were  revoked  (6  L.  D., 
84,  93).  Prior  to  such  revocation,  to  wit,  on  January  8,  1886,  Bridge 
made  his  said  homestead  entry,  and  November  12. 1886,  John  Wvruck 
filed  affidavit  of  contest  alleging  abandonment.  The  entry  was  finally 
canceled  upon  this  contest  March  10,  1888,  the  entr^^man  making 
default  at  the  hearing.  No  appeal  was  taken  and  Wyruck  was  allowed 
to  enter  the  land. 

It  appears  that  the  claim  for  repayment  was  at  first  denied  by  your 
office  on  the  ground  that,  while  admitting  that  the  entry  was  errone- 
ouslv  allowed,  vet  inasmuch  as  the  indemnitv  withdrawal  was  subse- 
quently  revoked,  every  obstacle  to  the  confirmation  of  said  entry  was 
thereby  removed,  and  the  same  might  have  been  confirmed  if  the 
entryman  had  complied  with  the  law.  Upon  further  consideration  on 
motion  for  review,  and  conformablv  to  the  rule  announced  in  the  case 
of  Barbour  t\  Wilson  et  aL  (on  review,  28  L.  D.,  61,  70),  namely: 

In  the  administration  of  the  public  land  laws  it  is  uniformly  and  wisely  held  that 
an  entry  of  land  held  in  reservation  or  for  other  reasons  not  subject  to  entry,  made 
and  maintained  in  good  faith  under  color  or  claim  of  right  will,  if  the  land  has  since 
become  subject  to  that  class  or  character  of  entry,  be  permitted  to  remain  intact  as 
having  attached  when  the  land  became  subject  to  «*ntry,  if  there  be  no  adverse 
claim — 

your  office  revoked  its  former  decision  and  approved  the  claim  for 
repayment,  on  the  ground  that  by  the  intervention  of  the  adverse 
right  of  Wyruck  prior  to  the  order  of  August  15,  1887,  it  became 
impossible  for  the  entry  of  Bridge  to  have  ''attached  when  the  land 
became  subject  to  entry."  And  in  3'our  office  report  of  Februarj^  11, 
1902,  it  is  further  insisted  that  taking  the  facts  as  they  actually  existed 
there  never  was  a  time  when  Bridge's  entry  was  in  a  condition  to  have 
been  confirmed.  It  is  pointed  out  by  the  Auditor  for  the  Interior 
Department,  among  other  things,  that  the  entry  was  canceled  for 
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abandonment  long  after  the  land  was  restored  to  entry;  that  if  Wyruck 
had  any  adverse  right  it  was  acquired  after  the  allowance  of  Bridge's 
entry  and  while  the  land  was  reserved  for  railroad  purposes;  and  that 
if  the  entrv  was  erroneouslv  allowed  because  the  land  was  so  reserved, 
then  it  could  not  be  lawfully  contested  and  an  adverse  right  acquired 
while  the  land  was  in  that  status. 

Without  specifically  considering  the  matters  presented  by  your 
office  decision  and  report,  and  the  letter  of  the  Auditor  for  the  Interior 
Department,  it  is  sufficient  to  say  that  it  has  been  repeatedly  held  by 
the  Department  that  the  indemnity  withdrawal  made  on  account  of 
the  grant  of  July  27, 1866,  for  the  Southern  Pacific  Railroad  Company 
was  in  violation  of  law  and  without  effect.  Such  withdrawal  therefore 
conferred  no  right  upon  the  company,  nor  did  it  operate  to  reserve 
the  land  from  entry.  Bridge's  homestead  entry  was,  therefore,  prop- 
erly and  not  erroneously  allowed  and  might  have  been  confirmed  if  he 
had  complied  with  the  requirements  of  the  law  under  which  it  was 
made.  See  cases  of  Southern  Pacific  R.  R.  Co.  v.  Kanawyer  (23  L. 
D.,  500);  State  of  California  v.  Southern  Pacific  R.  R.  Co.  (27  L.  D., 
542);  and  Hewitt  v.  Schultz  (180  U.  S.,  139).  In  this  view  the  appli- 
cation for  repa^^ment  should  have  been,  and  hereby  is,  denied. 

Your  office  will  duly  notify  the  Auditor  for  the  Interior  Depart- 
ment of  this  decision. 


RAILROAD  GRANT-INDEMNITY  SELECTION— ERRONEOUS  DESCRIPTION. 

Southern  Pacific  R.  R.  Co.  v.  Bruns. 

The  statement  in  a  patent  aa  to  acreage  of  the  land  conveyed  must  yield  to  the  terms 
of  description  therein  employed. 

In  case  of  the  erroneous  patenting  to  a  railroad  company,  as  indemnity,  of  a  tract  of 
land  for  the  selection  of  which  no  previous  application  had  been  made,  the  com- 
pany will  Ije  afforded  an  ojjportunity  to  specify  a  basis  therefor  and  the  patent 
allowed  to  stand. 

Where  a  fractional  section  in  California  has  l)een  described  differently  under  the 
original  survey  of  April  27,  1869,  and  the  Carj^enter  survey  of  April  6,  1894,  and 
selection  thereof  is  made  by  a  railroad  company,  as  indemnity,  under  the  descrip- 
tion given  in  the  original  survey,  such  selection  should  be  considered  as  a  selec- 
tion of  the  tract  aa  described  under  the  later  survey,  and  patent  should  issue 
acconiingly. 

Secretary  HHchcoch  to  tlu'  CotninlHHi^mi'r  of  the  General  Land  Office^ 
(\V.  V.  D.)  Ifarch  2G,  lOoi  (F.  W.  C.) 

The  land  involved  in  this  ease  was  by  the  original  survey  of  T.  30  N., 
R.  "IX  E.,  M.  D.  M.,  Visalia  land  district,  California,  made  April  27, 
1869,  returned  as  a  portion  of  the  N.  \  of  Sec.  12,  and  was,  by  the 
Carpenter  survey  of  said  township,  approved  April  6,  1894,  returned 
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as  fractional  section  1  containing  206.47  acres  divided  as  follows:  Lots 
1,  2,  3  and  4,  S.  i  SE.  i  and  S.  i  SW.  i. 

According  to  the  survey  of  April  27,  1869,  section  1  was  returned 
as  fiuctional  containing  641.40  acres,  and  on  F'ebruaiy  17,  1892,  the 
Southern  Pacitic  Railroad  Companv,  under  its  grant  made  ))v  act  of 
June  27,  1S66  (14  Stat,  292),  made  indemnity  selection  of  said  frac- 
tional section  1  containing  641.40  acres. 

The  Carpenter  survey  of  1894  preserves  the  exact  location  of  all 
disposals  under  the  1869  survey  of  this  township  without  regard  to 
the  section  lines  as  established  under  the  Carpenter  survey,  designat- 
ing such  disposals  as  lots  numbered  respectively  from  87  to  117  inclu- 
sive. Fractional  section  1  under  the  survey  of  1869  containing  (541.40 
acres,  is  returned  by  the  Carpenter  survey  as  lot  37,  and  includes  land 
which  would  fall  in  sections  1  and  2,  according  to  the  lines  of  that  sur- 
vey, if  made  as  original  surveys  are  usually  made. 

January  4,  1896,  nearly  two  years  after  the  approval  of  the  Car- 
penter survey,  this  Department  approved  a  clear  list  of  selections  sub- 
mitted by  your  oJEce  on  account  of  the  grant  of  July  27,  1866,  to  the 
Southern  Pacific  Railroad  Company,  which  list  includes,  according  to 
its  own  terms,  all  of  fractional  section  1,  T.  30  S.,  R.  21  E.,  containing 
641.40  acres,  and  patent  issued  upon  said  approved  list  January  25, 
1896,  the  description  in  the  patent  following  that  contained  in  the 
approved  list,  being  ''all  of  fractional  section  one  containing  six  hun- 
dred and  forty-one  and  forty  hundredths  acres.''  This  patent  made 
no  reference  to  either  of  the  surveys  of  this  township  and  contains 
many  lands  in  other  townships. 

On  December  30,  1899,  Carl  A.  Bruns  filed  in  the  local  office  at 
Visalia,  under  the  act  of  June  4,  1897  (30  Stat,  36),  his  application  to 
select  lots  1,  2,  3  and  4,  S.  i  SE.  i  and  S.  i  SW.  i  of  See.  1,  T.  30 
N.,  R.  21  E.,  M.  D.  M.,  in  lieu  of  certain  described  lands  situate 
w^ithin  the  Sierra  forest  reserve,  which  application  and  accompanying 
proofs  were  forwarded  with  register's  letter  of  January  17,  1900. 

On  January  10,  1900,  the  Southern  Pacific  Railroad  Company  filed 
in  the  local  oflSce  an  application  to  select  the  S.  i  of  SW.  i  and  S.  i  of 
SE.  i  of  said  section  1,  in  lieu  of  certain  described  land  situate  within 
the  primary  limits  of  its  grant,  which  application  was  rejected  by  the 
local  officers  for  conflict  with  the  prior  application  by  Bruns,  from 
which  action  the  railroad  company  appealed. 

Your  office  decision  of  November  22,  1900,  considered  the  applica 
tions  by  Bruns  and  the  Southern  Pacific  Railroad  Company  and 
rejected  both  applications  upon  the  ground  that  the  patent  to  the  rail- 
road company  issued  on  January  25,  1896,  included  the  land  embraced 
in  said  applications.  Thereafter,  to  wit,  on  December  15,  19(K),  you 
recalled  the  decision  of  November  22,  1900,  peraiitted  the  selection  b\- 
Bruns  to  stand  and  affirmed  the  action  of  the  local  officers  in  rejecting 
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the  selection  presented  by  the  milroad  company  on  January  10,  1900, 
holding,  in  effect,  that  the  railroad  patent  of  January  25,  1896,  did 
not  embrace  the  land  covered  by  said  applications,  because  it  was 
land  added  to  section  1  by  the  surve}'^  of  1894.  From  said  decision  the 
Southern  Pacific  Railroad  Company  has  appealed  to  this  Department. 

It  becomes  first  necessary  to  determine  to  what  lands  title  was  passed 
to  the  milroad  company  in  section  1,  T.  30  N.,  R.^  21  E.,  M.  D.  M.,  by 
the  patent  of  January  25,  1896. 

Said  patent  conveyed  title  to  "all  of  fractional  section  one,"  within 
said  township. 

This  language  is  clear  and  unambiguous  and  the  only  land  meeting 
the  description  ''all  of  fractional  section  one,"  according  to  plat  of 
survey  of  1894  which  was  the  then  accepted  plat  in  use  governing  the 
disposal  of  public  lands  in  this  township,  is  the  land  now  in  question. 

As  before  shown,  the  land  returned  as  fractional  section  one  by  the 
survey  of  1869,  was  returned  by  the  surve}'^  of  1894  as  lot  37,  and 
includes  land  within  the  section  lines  of  what  would  be  both  sections 
one  and  two,  according  to  the  survey  of  1894,  if  made  as  original  sur- 
veys are  usually  made.  The  statement  of  acreage  in  the  patent  must 
yield  to  the  other  and  more  definite  terms  of  description  there  employed. 

It  results  that  a  tract  was  patented  to  the  railroad  company  for  the 
selection  of  which  no  previous  application  had  been  made  and  that  the 
tract  selected  by  the  company  in  1892  has  not  been  patented.  Conse- 
quently, a  basis  for  the  patented  tract  has  not  been  assigned.  While 
the  patenting  of  a  tract  not  previously  selected  was  irregular  the  effect 
of  the  patent  is  unimpaired,  and  you  are  directed  to  call  upon  the 
company  to  specify  from  the  lands  lost  within  the  place  limits  of  its 
grant  a  basis  for  the  land  so  irregularly  patented. 

The  selection  made  February  17,  1892,  of  all  of  fractional  section 
one  containing  641.40  acres,  should  have  been  considered,  after  the 
Carpenter  survey,  as  a  selection  of  lot  37  of  township  30  N.,  R.  21  E., 
M.  D.  M. ,  and  said  selection  will  be  so  treated  and  passed  to  patent  unless, 
upon  consideration  by  your  office,  a  sufficient  objection  appears  thereto. 

The  Department  concurs  in  the  views  expressed  in  your  office  deci- 
sion of  November  22, 1900,  and  therefore  reverses  your  office  decision 
of  December  15,  1900,  appealed  from. 


application  to  make  entry— final  proof. 

Circular. 

Rt^ij Intern  and  Receivers^  United  States  Land  Offices. 

Gentlemen:  Your  attention  is  called  to  the  provisions  of  an  act  of 
Congress  entitled:  "An  act  to  amend  section  twenty -two  hundred 
and  ninety-four  of  the  Revised  Statutes  of  the  United  States,"  appi-oved 
March  11,  1902  (Public  No.  39),  a  copy  of  which  is  hereto  attached. 
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Under  its  provisions  all  alBBdavits,  proofs,  and  oaths  of  any  kind 
thereafter  made  by  applicants  and  entrymen  under  the  homestead, 
preemption,  timber-culture,  desert-land,  and  timber  and  stone  acts, 
ma}',  in  addition  to  those  now  authorized  to  take  such  affidavits,  proofs, 
and  oaths,  l)e  made  before  any  United  States  commissioner  or  com- 
missioner of  tjie  court  exercising  federal  jurisdiction  in  the  territory 
or  before  the  judge  ov  clerk  of  any  court  of  record  in  the  land  district 
in  which  the  lands  are  situated. 

In  case  the  affidavits,  proofs,  and  oaths  hereinbefore  mentioned  be 
taken  out  of  the  county  in  which  the  land  is  located  the  applicant  must 
show  by  affidavit  that  it  was  taken  before  the  nearest  or  most  accessible 
officer  qualitied  to  take  said  affidavits,  proofs,  and  oaths  in  the  land 
di.strict^  in  which  the  lands  applied  for  are  located. 

Such  showing  by  affidavit  need  not  be  made,  however,  in  making 
iinal  }yriPof  if  the  proof  be  taken  in  the  town  or  city  where  the  news- 
paper is  published  in  which  the  final  proof  notice  is  printed. 
Very  respectfully, 

BiNGER  Hermann, 

Approved  March  26,  1902: 
E.  A.  Hitchcock, 

Secretary. 


(Public— No.  39.) 

AN  ACT  to  amend  section  twenty-two  hundred  and  ninety-four  of  the  Revised  Statute8of  the  United 

States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled j  That  section  twenty-two  hundred  and  ninety-four  of  the 
Revised  Statutes  of  the  United  States  be,  and  the  same  is  hereby,  amended  so  as  to 
read  as  follows: 

**  Sec.  2294.  That  hereafter  all  affidavits,  proofs,  and  oaths  of  any  kind  whatsoever 
required  to  be  made  by  applicants  and  entrymen  under  the  homestead,  preemption, 
timber-culture,  desert-land,  and  timber  and  stone  acts,  may,  in  addition  to  those  now 
authorized  to  take  such  affidavits,  proofs,  and  oaths,  be  made  before  any  United 
States  commissioner  or  commissioner  of  the  court  exercising  federal  jurisdiction  in 
the  territory  or  before  the  judge  or  clerk  of  any  court  of  record  in  the  land  district 
in  which  the  lands  are  situated:  Provided j  That  in  case  the  affidavits,  proofs,  and  oaths 
hereinljefore  mentioned  be  taken  out  of  the  county  in  which  the  land  is  locate<l  the 
applicant  must  show  by  affidavit,  satisfactory  to  the  Commiasioner  of  the  General  I^nd 
Office,  that  it  was  taken  before  the  nearest  or  most  accessible  officer  qualified  to  take 
said  affidavits,  proofs,  and  oaths  in  the  land  districts  in  which  the  lands  applied  for 
are  located;  but  such  showing  by  affidavit  need  not  be  made  in  making  final  proof  if 
the  proof  be  taken  in  the  town  or  city  where  the  newspaper  is  published  in  which 
the  final  proof  notice  is  printed.  The  proof,  affidavit,  and  oath,  when  so  made  and 
duly  8ubecribe<i,  shall  have  the  same  force  and  effect  as  if  made  before  the  register 
and  receiver,  when  transmitted  to  them  with  the  fees  and  commissions  allowed  and 
required  by  law.  That  if  any  witness  making  such  proof,  or  any  applicant  making 
such  affidavit  or  oath,  shall  knowingly,  willfully,  or  corruptly  swear  falsely  to  any 
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material  matter  contained  in  said  proofs,  affidavits,  or  oaths  he  shall  be  deemed 
guilty  of  iKTJury,  and  shall  \m  liable  to  the  same  pains  and  penalties  as  if  he  had 
sworn  falsely  Ix^fore  the  register.  That  the  fees  for  entries  and  for  final  proofs,  when 
made  before  any  other  officer  than  the  register  and  receiver,  shall  be  as  follows: 

*'  For  each  affidavit,  twenty-five  cents. 

**For  each  deposition  of  claimant  or  witness,  when  not  prepared  by  the  officer, 
twenty-five  cents. 

**  For  each  deposition  of  claimant  or  witness,  prepared  by  the  officer,  one  dollar. 

*'Any  officer  demanding  or  receiving  a  greater  sum  for  such  servnce  shall  be  guilty 
of  a  misdemanor,  and  upon  conviction  shall  be  punished  for  each  offense  by  a  line 
not  exceeding  one  hundred  dollars.'* 

Api)roved,  March  11,  1902. 


CONTEST— AFFII>AV|T— NOTICE— PRACTICE. 

HOCIIWART  V.  MaRESII. 

An  afiidavit  of  contest  against  a  desert-land  entry,  in  which  it  is  alleged  that  the  entry- 
man  "has  failed  to  make  yearly  proof  for  the  first  year  as  required  by  law," 
states  a  sufficient  cause  of  action. 

Secretary  Hitchcock  to  the  (hmini^aloner  of  the  General  Land  Ojfiet\ 
(W.  V.  D.)  3farch  '28,  1902.  (J.  R.  W.) 

Jacob  Hochwart  appealed  from  your  office  decision  of  November  11, 
1901,  dismissinof  his  contest  of  John  Maresh's  desert-land  entiy  for  the 
S.  i  NW.  i  and  N.  k  SW.  i  Sec.  9,  T.  4  N.,  R.  37  E.,  Bla<.'kfoot,  Idaho. 

February  i^O,  1809,  Maresh  made  entry,  giving  his  addi'ess  Mar- 
ket Lake,  Idaho.  September  7,  1900,  Hochwart  filed  an  affidavit, 
alleging,  as  the  sole  ground  of  contest,  ''that  the  said  Maresh  has  failed 
to  make  yearly  proof  for  the  first  year  as  required  by  law."  There 
was  an  affidavit  for  service  by  publication,  and  substituted  service  was 
authorized  by  the  local  office,  but  no  valid  service  was  made  for  the 
reason  that  the  record  failed  to  show  any  registered  mail  notice  to  the 
entr^'man's  record  address,  or  to  Ord,  Nebi*aska,  his  last  known  address, 
instead  of  which  there  was  a  registered  mail  notice  to  him  at  Lincoln, 
Nebraska,  which  was  returned  unclaimed.  The  record  also  failed  to 
show  any  posting  of  notice  in  the  local  office. 

At  the  hearing  contestant  appeared  and  offered  proof.  The  local 
office  recommended  cancellation  of  the  entry.  Your  office  reversed 
the  action  of  the  local  office  and  held  that  the  affidavit  did  not  state  a 
cause  of  action,  and  that  the  service  was  insufficient  to  confer  jurisdic- 
tion, and  dismissed  the  contest. 

The  act  of  March  8,  1877  (19  Stat.,  377),  as  amended  March  3,  1891 
(20  Stat.,  1095),  by  section  5,  among  other  things,  provides  that: 

If  any  party  who  has  made  such  application  shall  fail  during  any  year  to  file  the 
testimony  aforesaid  the  lands  shall  revert  to  the  United  States,  and  the  twenty-five 
cents  advanced  payment  shall  be  forfeited  to  the  United  States,  and  the  entry  shall 
be  canceled. 
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The  Department  held  in  Andrew  Clay  burg  (20  L.  D.,  Ill,  115), 
that: 

This  statute  makes  the  failure  to  file  this  testimony  during  any  year  as  the  ground 
upon  which  his  entry  may  be  canceled,  and  in  every  case  where  there  is  a  total 
failure  to  file  such  testimony  during  any  year  after  a  desert  declaration  has  been 
filed,  upon  information  of  such  failure  your  office  clearly  has  full  and  complete  juris- 
diction to  proceed,  under  the  rules  of  practice,  against  such  entry  and  to  finally 
cancel  the  same  for  such  failure. 

Your  office  decision,  therefore,  erred  in  holding  that  the  affidavit 
stated  no  cause  of  action. 

The  service  was  insufficient  to  confer  jurisdiction  over  the  defendant. 
Christner  r.  Metz  (29  L.  D.,  693);  Parker  v.  Ca^stle  (4  L.  D.,  84).  But 
the  contest  should  not  have  been  dismissed.  The  cause  should  have 
been  remanded  for  further  proceedings. 

Your  office  decision  vacating  the  action  of  the  local  office  is  affirmed. 


location  ani>  assignment  of  military  bounty-land  warrants. 

Circular. 

Circular  of  February  18,  1896  (27  L.  D.,  218),  respecting  the  loca- 
tion and  avSsignment  of  military  bounty-land  warrants,  re-approved  and 
reprinted  in  pamphlet  form,  March  28,  1902,  without  change  except 
the  substitution  of  rule  11  as  amended  July  6,  1898  (27  L.  D.,  234). 


repayment— dksert-lani>  entry. 
William  W.  Brandt. 

A  desert-land  entry  made  under  the  act  of  March  3,  1877,  but  not  completed,  by 
final  proof,  until  after  the  passage  of  the  amendatory  act  of  March  8,  1891,  is 
governed,  so  far  as  the  price  to  be  paid  for  the  land  entei^d  is  concerned,  by  the 
law  in  force  at  the  time  the  entry  was  made. 

Section  2357,  R.  8.,  fixing  the  price  of  alternate  even-numbered  sections  within  rail- 
road limits  at  $2.50  per  acre,  was  not  modified  or  repealed  by  the  desert-land 
act  of  1877;  hence  an  entry  allowed  under  said  act,  prior  to  the  passage  of  the 
amendatory  act  of  1891,  at  the  rate  of  $1.25  per  acre,  was  erroneously  allowed 
and  could  not  be  confinnal,  on  the  payment  of  such  price,  and  the  entryman  is 
therefore  entitled  to  repayment. 

Sei'retary  IFltchcoek  to  the  Coinmlmoiwr  of  the  General  Land  Ojfice^ 
(W.  V.  D.)  April  3,  1902,  (C.  J.  G.) 

Your  office  hafs  transmitted,  with  favorable  reconiiiiendation,  the 
application  of  William  W.  Brandt  for  repayment  of  the  money  paid 
by  him  upon  filing  declaratory  statement,  under  the  desert-land  act  of 
March  8,  1877  (19  Stat.,  377),  for  all  of  Sec.  10,  T.  4  N.,  R.  7  W., 
Los  Angeles,  California,  land  district. 
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The  land  is  within  the  overlap  of  the  grant  made  b}'  the  act  of  July 
27, 1866  (14  Stat.,  292),  to  the  Atlantic  and  Pacific  Railroad  Company- 
forfeited  by  the  act  of  July  6,  1886  (24  Stat.,  123)— with  that  made 
by  the  act  of  March  3,  1871  (16  Stat.,  573),  to  the  Southern  Pacific 
Kailroad  C'ompany,  branch  line.  At  the  time  of  filing  his  declaratoiy 
statement,  to  wit,  April  4,  1887,  Brandt  paid  the  sum  of  8160,  or 
twenty-five  cents  per  acre.     His  entry  was  canceled  February  16, 1891. 

The  repayment  act  of  June  16,  1880  (21  Stat.,  287),  provides: 

In  all  cases  where  ....  desert  land  entries  ....  have  .... 
been  erroneously  aIlowe<i  and  cannot  be  confirmed,  the  Secretary  of  the  Interior 
shall  cause  to  l)e  repaid  to  the  person  who  made  such  entry    .... 

Brandt  claims  repa3'ment  upon  the  ground  that  the  land,  being  an 
alternate  even-numbered  section  within  the  limits  of  a  railroad  grant, 
could  not  be  disposed  of  at  less  than  $2.50  per  acre,  and  that  his  entry 
being  allowed  at  $1.25  per  acre  was  therefore  one  which  wai?  errone- 
ously allowed  and  could  not  be  confirmed. 

In  most,  if  not  in  all,  the  acts  making  grants  of  public  lands  to 
aid  in  the  construction  of  luilroads,  there  was  a  provision  which  is  in 
substance  found  in  the  proviso  of  section  2357  of  the  Revi.sed  Statutes 
(act  of  March  3,  1853,  10  Stat.,  245),  as  follows: 

That  the  price  to  l)e  paid  for  alternate  reserved  lands  along  the  line  of  railroads 
within  the  limits  granted  by  any  act  of  Congress,  shall  be  two  dollars  and  fifty  cents 
per  acre. 

Up  to  the  time  of  this  revision  it  was  the  policy  of  the  government 
to  hold  all  alternate  reserved  sections  along  the  lines  of  land-grant 
railroads  at  a  price  not  less  than  double  the  minimum  price  of  public 
lands.  It  will  be  observed  that  the  above  proviso  is  not  restricted  in 
its  scope  but  applies  to  all  alternate  reserved  lands  within  the  limits 
of  niilroad  grants  made  by  any  act  of  Congress,  irrespective  of  any 
distinction  as  to  the  class  or  character  of  such  lands,  the  only  distinction 
being  one  of  price  based  solely  on  the  matter  of  location.  This  is  the 
law  with  respect  to  such  lands  that  was  in  force  at  the  date  of  the  pas- 
sage of  the  desert-land  act  of  1877.  The  latter  act  wjis  approved  on 
the  8rd  of  March,  and  on  the  12th  of  the  same  month  circular  instruc- 
tions were  issued  (4  C.  L.  O.,  22)  requiring  local  oflScers,  after  proof 
of  the  desert  character  of  the  land,  the  filing  of  the  proper  declaration, 
and  the  payment  of  twent3'-five  cents  per  acre,  to  issue  a  certificate  to 
the  declarant,  stating,  among  other  things,  that  if  within  three  years 
therefrom  he  should  reclaim  the  land  as  required  by  the  act  and  pay 
an  additional  sum  of  one  dollar  per  acre,  he  should  be  entitled  to  a 
patent.  In  this  respect  the  instructions  followed  the  language  of  the 
act,  no  reference  being  made  in  either  to  section  2357  of  the  Revised 
Statutes,  or  to  the  substance  thereof.  The  act  of  1877  itself  in  terms 
applied  to  '^any  desert  land,''  no  exception  being  made  therein  of  land 
of  that  description  situated  within  the  limits  of  milroad  grants.     It 
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was  presumably  due  to  this  fact  that  no  exception  as  to  price  was 
made  in  the  circular  instructions  referred  to,  the  act  of  1877  appar- 
ently being  construed  and  administered  as  modifying  or  repealing  j?>;'^ 
tayUo  section  2357  of  the  Revised  Statutes.  The  practice  thus  initiated 
of  charging  but  $1.25  per  acre  for  desert  lands,  regardless  of  location, 
stood  without  interruption  until  the  circular  of  ffune  27, 1887  (5  L.  D., 
708),  was  issued.  Prior  to  that  date,  therefore,  the  uniform  construc- 
tion of  the  desert-land  act,  as  well  as  the  practice  thereunder,  was  that 
lands  entered  under  said  act  should  be  paid  for  in  full  at  the  rate  of 
$1.25  per  acre  whether  within  or  without  the  limits  of  a  railroad  grant 
(6  L.  D.,  145).  It  was  during  that  period  that  Brandt  filed  his 
declaratory  statement,  he  being  thus  required  to  pay  at  the  I'ate  of 
only  $1.25  per  acre  for  the  land  embraced  therein.  Section  three  of 
the  circular  of  June  27,  1887,  read: 

The  price  at  which  lands  may  be  entered  under  the  desert-land  act  is  the  pame  as 
under  the  preemption  law,  viz:  single  minimum  lands  at  $1.25  per  acre,  and  double 
minimum  lands  at  $2.50  per  acre  (Section  2357  U.  S.  Revised  Statutes). 

From  the  date  of  this  circular  to  the  passage  of  the  amendatory  act 
of  March  3,  1891  (26  Stat,  1095),  the  desert-land  act  of  1877  '^was 
administered  upon  the  theory  that  it  did  not  modify  or  conflict  with 
section  2357  of  the  Revised  Statutes,  and  therefore  did  not  include 
alternate  sections  reserv^ed  to  the  United  States  along  the  line  of  land- 
grant  railroads,  the  price  for  which  was  fixed  at  $2.50  per  acre." 
John  Cameron  (7  L.  D.,  436);  Daniel  G.  Til  ton  (8  L.  D.,  368);  Annie 
Knaggs  (9  L.  D.,  49);  Cyrus  Wheeler  (9  L.  D.,  271);  Hugh  Reese 
(10  L.  D.,  541);  and  Henry  L.  Davis  (12  L.  D.,  632).  It  was  not 
ruled  in  these  cases  that  lands  within  the  limits  of  a  railroad  grant 
could  not  be  entered  under  the  desert-land  act,  but  simply  that  they 
could  not  be  entered  for  the  price  named  in  the  act,  $1.25  per  acre, 
but  were  subject  to  the  general  provision  for  double  price.  United 
States  i\  Ingram  (172  U.  S.,  327). 

The  amendatory  act  of  March  3,  1891,  supra^  provided  that  the 
price  of  desert  lands  should  bo  $1.25  per  acre  and  repealed  all  prior 
laws  in  conflict  therewith,  and  this  was  construed  to  thereafter 
authorize  desert-land  entries  at  that  price  "without  regard  to  the  sit- 
uation of  the  land  with  relation  to  the  limits  of  railroad  grants'' (14 
Li,  D.,  74).  In  the  case  of  Robert  J.  Gardinier  (19  L.  D.,  83),  it  was  held 
that  this  provision  of  the  act  was  applicable  to  a  desert-entry  of  land 
within  railroad  limits  made  prior  to  said  act  but  not  perfected  until 
thereafter.  A  similar  ruling  was  made  in  the  case  of  Kate  G.  Organ 
(20  L.  D.,  406),  but  these  decisions  were  subsequently  changed  in 
view  of  the  decision  of  the  supreme  court  in  the  case  of  United  States 
V.  Healey  (160  U.  S.,  136),  wherein  said  court  declined  to  accept  the 
ruling  in  Gardinier's  case  and  Organ's  first  case.  See  cases  of 
Jedediah   F.    Holcomb   (22   L.    D.,    604),    Frederick   W.    I^wrence 
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(23  L.  D.,  450),  and  Kate  G.  Organ  (25  L.  D.,  231).  The  entries 
in  the  cases  of  Holcomb  and  Lawrence  were  made  prior  to  the 
circular  of  June  27,  1887,  yet  notwithstanding  this  fact  it  was  held 
that  1^2.50  per  acre  was  the  proper  price,  the  lands  being  in  alternate 
even-numbered  sections  within  railroad  limits;  and  this  notwith- 
standing the  further  fact  that  it  was  expressly  declared  in  said  circular 
that  nothing  therein  would  be  construed  to  have  a  retroactive  eflPect 
where  the  regulations  of  the  Department  in  force  at  the  date  of  entry 
wore  complied  with,  and  was  also  expressly  declared  in  the  instruc- 
tions of  Septeruber  15,  1887  (6  L.  D.,  145),  that  where  the  initial 
entry  of  double  minimum  land  was  made  prior  to  the  promulgation  of 
the  circular  of  June  27,  1887,  the  entiyman  should  be  required  to  pay 
but  $1.25  per  acre  for  the  land  so  entered. 

In  the  decision  of  the  supreme  court  in  Healey's  case,  after  referring 
to  many  of  the  decisions,  circulars,  etc.,  cited  herein,  and  the  rules  of 
interpretation  as  applied  to  the  acts  of  1877  and  1891,  it  is  said: 

Giving  effect  to  thepe  niles  of  interpretation,  we  hold  that  Secretaries  I^inar  and 
Noble  properly  decided  that  the  act  of  1877  did  not  supersede  the  proviso  of  section 
2357  of  the  Revised  Statutes,  and  therefore  did  not  embrace  alternate  sections  reserved 
to  the  United  States  by  a  railroad  land  grant. 

It  results  that  prior  to  the  pa.**sage  of  the  act  of  1891,  lands  such  as  those  here  in 
suit,  although  within  the  general  description  of  desert  land.^,  could  not  properly  be 
disposed  of  at  less  than  12.50  per  acre.  Was  a  different  ruU>  prescribed  by  that  a<»t 
in  relation  to  entries  made  previously  to  its  pa.««sage? 

The  court  answered  the  question  as  follows: 

We  are  of  opinion  that  the  act  of  1891  did  not  authorize  the  lands  in  dispute  to  be 
sold  at  $1.25  per  acre,  where,  as  in  this  case,  the  proceedings  to  obtain  them  were 
begun  liefore  its  passage. 

It  is  true  that  the  claimant,  at  his  option,  could  perfect  his  claim,  thus  initiated, 
and  have  the  lands  patented  under  the  act  of  1877,  as  amended  by  that  of  1891,  so 
far  aiJ  the  latter  act  was  applicable  to  the  case.  But  this  did  not  mean  that  land 
entered  under  the  act  of  1877,  when  the  price  was  $2.50  per  acre,  could  be  patente<i, 
after  the  passage  of  the  act  of  1891,  upon  paying  only  $1.25  per  acre. 

*****  »  fr 

We  are  of  opinion  that  cases  initiateii  under  the  original  act  of  1877,  but  not  com- 
plete<l,  by  final  proof,  until  after  the  i)assage  of  the  act  of  1891,  were  left  by  the  lat- 
ter act — at  least  as  to  the  price  to  be  paid  for  the  lands  entere<i— to  be  governed  by 
the  law  in  force  at  the  time  the  entry  was  made.  So  far  as  the  price  of  the  public 
lands  was  concerned,  the  act  of  1891  did  not  change,  but  expressly  declined  to 
change,  the  terms  and  conditions  that  were  applicable  to  entries  made  before  ita 
pjiKsage.  Such  t^rms  and  conditions  were  expressly  preserved  in  respect  of  all 
entries  initiated  before  the  passage  of  that  act. 

As  finally  interpreted  by  the  Department  and  the  supreme  court, 
section  2357  of  the  Revised  Statutes,  fixing  the  price  of  alternate  even- 
numbered  sections  within  railroad  limits  at  i>2.50  per  acre,  was  not 
modified  or  repealed  by  the  desert-land  act  of  1877.     On  the  contrary, 
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it  was  held  that  it  is  clear!}"  possible  to  give  the  fullest  eflPect  to  both 
acts.  Therefore,  the  price  for  such  sections,  where  the  entry  was 
made  prior  to  the  act  of  March  3,  1891,  remained  the  same  after  the 
passage  of  the  act  of  1877  as  before.  In  the  view  herein  outlined 
Brandt's  entry  was  erroneously  allowed  at  the  rate  of  81.25  per  acre, 
because  made  for  land  which  the  law  specifically  declared  was  to  be 
disposed  of  at  $2.50  per  acre,  and  could  not  be  confirmed  upon  payment 
of  the  price  contemplated  by  the  land  oflScers  and  entryman  when  the 
entry  was  made.  It  is  not  believed  that  a  confirmation  possible  only 
by  the  payment  of  a  doubled  price  not  contemplated  by  either  land 
officers  or  entryman  at  the  time  of  entry,  and  which  could  not  have 
been  reasonably  contemplated  at  that  time  in  the  light  of  the  then 
existing  circulars  and  practice  of  the  land  department,  is  a  confirmation 
which,  under  the  statute,  will  preclude  repayment  to  the  entryman. 
The  recommendation  of  your  office  in  this  case  is  accordingly  approved 
and  repayment  will  be  allowed  as  applied  for. 


hawan-rigiit  of  way— easement. 

Opinion. 

The  authority  eonferre<l  by  section  169  of  the  Civil  I^ws  of  Hawaii  upon  the  terri- 
torial officers,  to  lea*»e,  sell,  or  otherwise  dispose  of  the  public  lands  of  said  territory, 
includes  authority  to  grant  an  easement  upon,  over,  and  across  them,  for  the  pur- 
pose of  constructing,  maintaining,  and  operating  all  works  necessary  to  sup])ly 
water  for  irrigating  lands,  developing  power,  and  for  domestic  purposes;  and  by 
sections  186  and  193  of  said  civil  laws  said  officers  are  expressly  authorized  to 
grant  a  right  to  use  earth,  rock  and  timl^er  upon  adjacent  i)ublic  lands  for  the 
purpose  of  constnicting,  maintaining  and  repairing  such  improvements.  The 
power  to  make  such  grants  for  the  purposes  named  >)eing  conferred  upon  the 
officers  of  the  territory  by  the  local  laws,  which  Congress  by  express  direction 
has  continued  in  force,  and  the  power  in  no  way  depending  upon  the  acticm  of  the 
Department  of  the  Interior,  it  is  not  necessary  that  an  application  for  the  exer- 
cise thereof  should  be  approved  by  the  Secretary. 

Assiiitaiit  Attorney-  Gmeral  Van  Deravtf^rto  th-  Sseevftaryofthe  Liter  lor  j 

April  i,  190^,  (A.  C.  C.) 

You  have  referred  to  me,  for  consideration  and  appropriate  action^ 
the  application  of  James  Walter  Jones  of  Honolulu,  Hawaii,  made  to 
the  oflBcers  of  the  Territory  of  Hawaii,  which,  if  granted  by  them, 
would  create  an  easement  upon  a  portion  of  the  public  lands  in  said 
territory,  coupled  with  a  right  to  take  from  adjacent  lands  during  the 
existence  of  the  easement,  earth,  rock  and  timber — the  easement  and 
right  to  be  used  for  the  purpose  of  constructing,  maintaining,  and 
operating  all  works  necessary  to  supply  water  for  irrigating  lands, 
developing  power,  and  for  domestic  purposes. 
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The  applicant  proposes  to  pay  to  the  Territory,  as  compensation  for 
the  granting  of  the  easement  sought,  a  yearly  sum  ranging  from  $1000 
to  5f25()0,  and  further  proposes  to  furnish  and  sell  water  for  domestic 
and  agricultural  purposes  to  those  who  are  acquiring  or  leasing  public 
land*^  and  to  owners  of  private  lands,  the  i^ates  therefor  to  be  uniform 
and  to  accord  to  certain  specified  standards. 

It  seems  that  the  officers  of  the  territory  are  willing,  and  deem  it 
advisable  for  the  best  interests  of  the  territory,  to  grant  the  applica- 
tion, but  have  withheld  final  action  pending  consideration  of  the 
application  by  this  Department,  which  is  requested  by  them. 

Two  questions  arc  .presented  for  consideration:  (1)  Have  the  Terri- 
torial oflicei-s  power  to  grant  an  easement  upon  and  over  public  lauds 
of  the  territory  for  the  pui-poses  named  in  the  application,  and,  if  so, 
may  they  authorize  the  grantee  thei'eof  to  take  from  adjacent  land 
during  the  life  of  the  easement,  earth,  rock  and  timber,  the  same  to  be 
used  in  the  construction,  maintenance  and  repair  of  the  improvements 
to  be  erected  i  (2)  Is  it  necessary  for  this  Department  to  appix)ve  the 
application  if 

By  the  joint  resolution  of  July  7, 1898  (30  Stat.,  750),  accepting  the 
cession  of  the  Hawaiian  Islands,  it  was  provided  that — 

The  existing  laws  of  the  United  States  relative  to  public  lands  shall  not  apply  to 
such  lands  in  the  Hawaiian  Islands,  but  the  Congress  of  the  United  States  shall  enact 
special  laws  for  their  management  and  disposition. 

Section  78  of  the  act  of  April  30,  1900  (31  Stat.,  141, 164),  providing 
a  government  for  the  Territory  of  Hawaii,  continued  in  force,  with 
certain  moditications  to  conform  to  changed  conditions,  the  laws  of 
Hawaii  relating  to  public  lands  which  were  in  existence  at  the  date  of 
the  passage  of  the  aforesaid  joint  resolution.  Among  the  provisions 
thus  modiKed  and  continued  in  force  are  the  following,  being  a  part  of 
sections  169  and  193  and  subdivision  6  of  section  186  of  the  Civil  Laws 
of  Hawaii  of  1897: 

Sec.  169.  The  commif«sioner  of  public  lands,  by  and  with  the  authority  of  the 
governor  and  attorney  general,  shall  have  power  to  lease,  sell  or  otherwise  dispose  of 
the  public  lands,  and  other  property,  in  such  manner  as  he  may  deem  best  for  the 
protection  of  agriculture,  and  the  general  welfare  of  the  territory,  subject,  however, 
to  such  rejjtrictions  as  may,  from  time  to  time,  be  expressly  provided  by  law. 

Sec.  1S6,  Sub.  6.  A  "land  license"  n^eans  a  privilege  granted  by  the  territory  for 
the  occupation  of  land  for  certain  special  purposes,  such  as  the  cutting  and  removal 
of  timber,  the  removal  of  soil,  sand,  gravel  or  stone. 

Sec.  193.  The  commissioner  of  public  lands  shall  have  power  from  time  to  time 
to  establish  forms  of  all  instruments  necessary  for  carrying  out  this  act,  ....  and 
to  make,  alter  and  revoke  rules  and  regulations  ....  for  the  granting  of  land 
licenses,  etc. 

The  alx)ve  are  the  only  provisions  in  the  laws  of  said  territory  under 
which  it  may  be  claimed  that  the  power  to  grant  the  authority 
requested  exists.     So  far  as  I  am  informed  these  statutory  provisions 
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have  not  received  judicial  interpretation,  but  it  has  been  shown  that, 
prior  to  the  establishment  of  the  provisional  government  of  Hawaii, 
the  officers  of  the  Kingdom,  charged  with  the  administration  of  the 
public  land  laws,  and  under  provisions  similar  to  the  above,  granted 
applications  of  the  character  under  consideration.  Further,  that  the 
executive  officers  of  the  Republic,  under  the  aforesaid  provisions,  have 
heretofore  claimed  and  exercised  the  same  power,  and  that  since  annex- 
ation the  territorial  officers  have  granted  similar  applications.  The 
construction  thus  given  to  said  provisions,  and  to  provisions  of  similar 
import,  is  entitled  to  respectful  consideration,  and  should  not  be  dis- 
regarded without  good  reasons.  United  States  r.  Moore  (95  U.  S., 
760,  763). 

In  determining  the  extent  of  the  power  intended  to  be  conferred 
upon  the  officers  named  in  said  section  169,  two  questions  are  presented 
for  consideration,  viz:  (1)  Will  the  establishment  of  works  to  supply 
water  for  irrigation,  power,  and  domestic  purposes  in  the  Hawaiian 
Islands  protect  agriculture  therein,  or  conduce  to  the  general  welfare 
of  the  territory  ?  (2)  Is  the  power  to  grant  an  easement  included 
within  the  power  given  to  lease,  sell,  or  otherwise  dispose  of  the  public 
lands 'i 

It  is  well  known  that  a  large  part  of  the  islands  is  arid  or  semi-arid, 
and  incapable  of  cultivation  without  irrigation.  The  histories  of  other 
countries,  and  the  development  of  our  own,  demonstrate  that  the 
establishment,  maintenance,  and  operation  of  irrigation  works  in  arid 
and  semi-arid  regions  promote  and  protect  agriculture  and  enhance 
the  general  welfare  of  the  State.  This  fact  has  long  been  recognized 
by  Congress  and  by  the  people  of  the  Rocky  Mountain  region  and 
Pacific  slope,  as  is  evidenced  by  constitutional  provisions  adopted,  and 
congressional.  State,  and  territorial  legislation  enacted,  to  promote, 
encourage,  and  protect  irrigation  enterprises;  it  has  been  recognized 
by  the  courts,  as  will  appear  by  reference  .to  judicial  approval,  con- 
struction, and  application  of  such  laws;  it  has  been  recognized  by  the 
law-making  power  of  Hawaii,  as  will  be  seen  in  its  laws  relative  to  the 
exercise  of  the  right  of  eminent  domain,  where  power  is  conferred  to 
take  private  property  for  the  purpose  of  '"constructing  dams,  reser- 
voirs, canals,  ditches,  flumes,"  etc. 

It  is  now  universally  conceded  that  an  enterprise  which  has  for  its 
object  and  pui"pose,  and  which  is  calculated,  to  reclaim  from  their 
desert  character  and  bring  under  cultivation,  lands  situated  in  an  arid 
or  semi-arid  region,  is  an  entei*prise  that  promotes  agriculture  and 
adds  to  the  wealth  of  the  community;  and  it  has  been  too  long,  and 
is  now  too  well,  settled,  by  high  judicial  authority,  to  admit  of  dis- 
cussion, that  water  works  used  for  developing  power  or  for  supplying 
water  for  domestic  purposes  are  for  the  benefit  of  the  public.  It  fol- 
lows that,  under  said  section  169,  the  officers  therein  named  are  given 
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the  power  to  lease,  sell,  or  otherwise  dispose  of  public  lands  for  tiie 
construction,  maintenance,  and  operation  of  such  works  as  are  men- 
tioned in  the  application. 

The  power  to  encumber  the  public  lands  by  the  granting  of  an 
easement,  while  not  in  specific  terms  given  by  the  section,  is  clearly 
included  in  the  words  emploj-ed.  As  is  plainly  evident,  the  purpose 
of  the  section  is  to  protect  and  promote  important  and  beneficial 
public  objects,  and  should  be  construed  liberally  in  favor  of  the  pub- 
lic interests,  if  this  can  be  done  without  doing  violence  to  its  t^rms. 
(Sutherland,  Stat.  Const.,  Sec.  443.)  Applying  this  well  settled  rule 
of  statutory  construction  to  the  words  employed,  there  can  l>e  no  doubt 
that  the  legislature  intended  to  confer  the  minor  power  of  granting  an 
easement  when  it  invested  the  officei's  of  the  territory  with  authority 
to  convey  the  full  title  to  public  lands,  coupled  with  authority'  U»  lease 
(tr  othemuHe  dlnpoHe  thereof.  This  view  of  the  meaning  of  the  words 
employed  is  strengthened  b}^  judicial  decisions  (as  will  be  seen  by  ref- 
erence thereto)  wherein  were  construed  terms  of  similar  import  in  the 
Federal  Constitution  and  in  acts  of  Congress. 

Art.  4,  Sec.  3,  of  the  Federal  Constitution  provides — 

That  Congresa  shall  have  power  to  dispose  of  and  make  all  needful  niles  and  regu- 
lations respecting  the  territory  or  other  property  belonging  to  the  United  States. 

In  passing  upon  this  provision  the  supreme  court,  in  United  States 
v.  Gratiot  t4  aL  (14  Pet.,  526,  587),  held  that  it  authorized  Congress 
to  enact  laws  for  the  leasing  of  the  public  domain. 

By  act  of  March  3,  1819  (3  Stit.,  520),  the  Secretary  of  War  was 
authorized,  under  the  direction  of  the  President,  to  cause  to  be  sold 
certjiin  military  sites.  By  a  subsequent  act,  passed  April  28,  1828  (4 
Stat.,  264),  the  President  was  authorized  to  sell  certain  lands  which 
had  been  conveyed  to  the  government  for  forts,  arsenals,  dock-yards, 
lighthouses,  or  an}-  like  purpose,  etc. 

In  November,  1838,  the  Secretary  of  War  entered  into  a  contract 
with  the  President  of  the  Baltimore  and  Ohio  Railroad  Company,  by 
the  terms  of  which  authority,  for  an  indefinite  period,  was  granted  to 
the  company,  among  other  things,  to  construct  its  railroad  over  and 
across  lands  of  the  government  included  in  the  site  of  the  Harper^s 
Ferrv  Military  Arsenal.  Under  said  agreement  the  company  entered 
upon  and  constructed  its  line  of  railroad  over  and  across  said  lands, 
and  operated  said  railroad  continuously  thereafter.  Subsequently  an 
action  was  instituted  by  the  government  against  the  compan}'  to  cancel 
the  aforesaid  agreement,  principally  upon  the  ground  of  want  of 
power  in  the  Secretary  of  War  to  enter  into  the  same.  The  court  dis- 
mis-ied  the  bill,  holding  that  the  Secretary  of  War  "being  invested 
with  authority  to  dispose  of  it  [the  site]  by  grant  in  fee,  all  minor 
powers  over  the  propert}'  are  necessarily  implied;"  and  that  the  rail- 
road company,  as  well  as  the  public  through  it.  had  '^  acquired  an 
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easement  in  the  property,  so  long  as  it  continues  to  use  it  for  the  pur- 
poses gninted/'  United  States  /'.  Baltimore  and  Ohio  Railroad  Com- 
pany (1  Hughes,  138,  S.  C;  U  Fed.  Cas.,  9TB,  975). 

Taking  into  consideration  the  language  employed  in  the  said  section 
169  and  the  rule  of  construction  applicable  to  the  same,  I  am  of  opin- 
ion that  the  power  conferred  thereby  to  lease,  sell,  w  ot/irnvue  di^jjo^e 
of  the  public  lands  includes  authority  to  grant  an  easement  upon,  over, 
and  across  them. 

An  easement  which  is  granted  for  the  purpose  of  erecting  and  main- 
taining a  public  or  quasi  public  improvement  necessarily  carries  with 
it  the  right  to  remove  so  much  of  the  soil,  rock,  and  timber  from  the 
land  subject  thereto  as  may  be  necessary  in  the  construction  and  main- 
tenance of  such  improvement,  but  ordinarily  such  easenjent  does  not 
confer  the  right  to  indiscriminately  use  soil,  rock,  and  trees  from 
adjacent  lands  for  the  purpose  of  construction,  maintenance,  and 
repair  of  such  improvement. 

But  it  is  clear  to  me  that  bv  sections  186  and  193  of  said  civil  laws, 
the  territorial  officers  are  expressly  authorized  to  grant  a  right  to  use 
earth,  rock  and  timber  upon  adjacent  public  lands  for  the  purpose  of 
constructing,  maintaining  and  repairing  the  improvements  agreed  to 
be  erected  by  the  applicant. 

While  I  recognize  that  a  "license,"  in  its  restricted  legal  sense, 
means  a  liberty  or  privilege  upon  the  lands  of  another,  to  be  enjoyed 
at  the  will  of  the  party  who  gives  it,  and  that  the  privilege  here  sought 
is  not  intended  to  be  thus  revocable,  yet  a  license,  in  its  enlarged 
sense,  may  include  a  privilege  coupled  with  an  interest,  in  which  case 
it  is  not  rev^ocable  at  the  will  of  the  licenser. 

This  enlarged  sense  was  evidently  intended  by  the  legislature  of 
Hawaii  to  be  included  in  the  term  ''license''  as  used  in  the  statutes. 
After  defining,  in  section  186,  what  a  "land  license"  is,  the  legisla- 
ture, by  section  193,  conferred  upon  the  commissioner  of  public  lands 
power  to  make  rules  and  regulations  for  the  granting  of  the  same;  and 
in  section  198,  subdivision  4,  recognizes  that  contracts  may  be  made 
respecting  "licenses,  or  other  disposition  of  public  lands."  The 
employment  of  the  words  "granting"  and  "contracts"  relative  to 
"land  licenses,"  shows  that  the  legislature  contemplated  that  such 
licenses  might  be  issued  coupled  with  an  interest  in  the  grantee. 

The  power  to  grant  the  authority  asked  is  conferred  upon  the  offi- 
cers of  the  territory  bj"  the  local  laws  which  Congress,  by  express 
direction,  has  continued  in  force,  and  the  exercise  of  the  power  in  no 
way  depends  upon  the  action  of  this  Department;  hence,  it  is  not 
necessarj^  that  the  application  should  be  approved  by  you. 

In  the  application  it  is  conditioned,  among  other  things,  that  the 
privilege  asked  for,  if  granted,  shall,  within  five  years,  be  surrendered 
to  the  territory,  and  when  so  surrendered  be  immediately  issued  to  a 
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corporation  to  be  formed  for  the  puipose  of  owning,  maintaining,  and 
operating  said  works.  I  do  not  feel  called  upon  to  saj'  whether  or  bow 
such  an  easement  or  privilege  as  is  here  sought  may  be  transfeiTed  or 
conveyed  to  another,  but  I  do  feel  constrained  to  say  that  the  latter 
part  of  this  provision  is  objectionable.  The  present  officers  can  not 
bind  their  successors  or  Congress  in  that  way. 

I  am  of  the  opinion,  and  so  advise  you,  that  the  privileges  requested 
by  the  applicant  are  within  the  power  of  the  officei*8  of  the  territory 
to  grant,  and  that  it  is  not  necessary  for  you  to  approve  the  appli- 
cation. 

Approved,  April  4,  1902: 

E.  A.  Hitchcock,  Secretary. 


EXECUTION    OF  AFFIDAVITS,  PROOFS   AND    OATHS    BEFORE    DEPUTY 

CLERKS-ACT  MARCH  11,  190«. 

Instructions. 

Where  deputy  clerks  are  duly  empowered  by  congressional,  State  or  territorial  laws 
to  perform  the  duties  of  clerks  of  courts  of  record,  all  affidavits,  proofs,  and 
oaths  of  any  kind  whatsoever  required  to  be  made  by  applicants  and  entrj-men 
under  the  homestead,  preemption,  timber-culture,  desert-land,  and  timber  and 
stone  acts,  may  be  made  before  such  deputies  with  like  effect  as  though  made 
before  their  principals. 

Secretary  Ilitchcoch  to  tite  Cominimloner  of  the  General  Land  Offi<;e^ 
( W.  V.  D.)  April  12.  1902.  (A.  C.  C.) 

January  3,  1902,  your  office  addressed  a  communication  to  the 
Department,  from  which  it  appears  that  it  has  long  been  the  pi"actice 
of  your  office  and  the  local  offices  to  accept  affidavits  and  proofs  exe- 
cuted before  deputy  clerks  of  courts  in  caries  wherein  the  public  land 
laws  authorize  their  principals  to  administer  such  oaths  and  take  such 
proofs.  The  question  is  presented,  whether  there  is  any  warrant  in 
law  for  the  practice  named. 

In  specific  terms  Congress  declared,  in  the  act  of  May  26,  1890  (26 
Stat.,  121),  in  amending  and  re-enacting  section  2294,  Revised  Stat- 
utes, "  that  proof  of  settlement  ....  and  all  other  affidavits  required 
to  be  made  under  the  homestead,  pre-emption,  timber-culture  and 
desert-land  laws,  may  be  made  before  ....  clerk  of  an}^  court  of 
record  of  the  county  or  parish  in  which  the  lands  are  situated,"  etc. 
It  is  also  declared  in  the  act  of  March  11,  1902  (Public,  No.  39),  in 
again  amending  and  re-enacting  said  section  2294 — 

That  hereafter  all  affidavits,  proofs,  and  oaths  of  any  kind  whatsoever  required 
to  be  made  by  applicants  and  entrynien  under  the  homestead,  pre-emption,  timber- 
culture,  desert-land,  and  timber  and  stone  acts,  may,  in  addition  to  those  now  author- 
ized to  take  such  affidavits,  proofs,  and  oaths,  be  made  before  any  United  States  com- 
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niiasioner  or  commissioner  of  the  court  exercising  federal  jurisdiction  in  the  territory 
or  before  the  judge  or  clerk  of  any  court  of  record  in  the  land  district  in  which  the 
lands  are  situated:  Provided^  That  in  case  the  affidavits,  proofs,  and  oaths  hereinbe- 
fore mentioned  to  be  taken  out  of  the  county  in  which  the  land  is  located  the  appli- 
cant must  show  by  affidavit,  satisfactory  to  the  Commissioner  of  the  General  Land 
Office,  that  it  was  taken  before  the  nearest  or  most  accessible  officer  qualified  to  take 
such  affi(iavits,  proofs,  and  oaths  in  the  land  districts  in  which  the  lands  applied  for 
are  located;  but  such  showing  by  affidavit  need  not  be  made  in  making  final  proof  if 
the  proof  be  taken  in  the  town  or  city  where  the  newspaper  is  published  in  which 
the  final  proof  notice  is  printed.  The  proof,  affidavit,  and  oath,  when  so  made  and 
duly  subst^ribed,  shall  have  the  same  force  and  effect  as  if  made  before  the  register 
and  receiver,  when  transmitted  to  them  with  the  fees  and  commissions  allowed 
and  required  by  law. 

Every  clerk  of  a  court  of  record  within  the  description  here  given 
has  under  this  legislation  full  authority  to  administer  the  oaths  required 
to  be  made  by  applicants  and  entry  men  under  the  homestead,  pre- 
emption, timber-culture,  desert-land,  and  timber  and  stone  acts,  irrespec- 
tive of  whether  the  congressional,  State  o.r  territorial  laws  from  which 
his  geneml  powers  are  derived  clothe  him  with  any  authority  to  admin- 
ister oaths. 

Section  1  of  the  Revised  Statutes  provides  that,  in  determining  the 
meaning  of  any  act  of  Congress,  etc., — 

reference  to  any  officer  shall  include  any  jyerson  authorized  by  law  to  perform  the 
duties  of  such  officer,  unless  the  context  shows  such  words  were  intended  to  be  used 
in  a  more  limited  sense. 

It  is  clearly  manifest  that  the  pui-pose  of  Congress  in  permitting 
applicants  for  and  en  try  men  of  public  land  to  make  the  required  oaths  and 
affidavits  before  a  clerk  of  any  court  of  record  in  the  county  where 
the  lands  applied  for  are  situated,  and  in  exceptional  cases  before  a 
clerk  of  any  court  of  record  in  the  land  district  in  which  the  lands  are 
situated,  was  to  relieve  applicants  and  entrymen  who  live  at  a  distance 
from  the  local  United  States  offices  from  expense  and  hardship.  Such 
legislation  is  remedial,  and  is  to  be  construed  so  as  to  effectuate  the 
purpose  of  Congress  and  secure  the  relief  which  was  designed.  It  is 
common  knowledge  that  clerks  of  courts  are  to  be  found  in  very  few 
of  the  counties  in  the  Territories  wherein  a  great  part  of  the  public 
lands  is  situated,  while  in  almost  every  count}^  there  is  a  deputy. 

A  construction  which  restricts  the  meaning  of  the  term  ''clerk  of 
any  court  of  record  "  to  the  principal  practically  defeats  the  purpose 
of  Congress  and  denies  the  relief  designed  by  it  as  to  a  large  portion 
of  the  public  domain.  There  is  nothing  in  the  context  of  the  legisla- 
tion under  consideration  from  which  it  may  be  inferred  that  Congress 
intended  such  a  construction  should  be  given  to  the  words  employed. 
It  is  therefore  to  be  presumed  that,  by  reference  to  *•'  clerk  of  any 
court,"  Congress  intended  to  include  any  ''  person  authorized  by  law 
to  perform  the  duties  of  such  officer." 
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The  Department  is  accordingl}'  of  the  opinion  that  where  deputies 
are  dul}'  empowered  by  congressional,  State,  or  territorial  laws  to 
perform  the  duties  of  clerktj  of  courts  of  record,  the  affidavits,  proofs, 
and  oaths  named  in  the  act  of  March  11,  1902,  may  be  made  before 
such  deputies  with  like  effei.'t  as  though  made  before  their  principals. 


Allen  Laughlin. 

Motion  for  review  of  departmental  decision  of  February  25,  1902, 
31  L.  D.,  250,  denied  by  Secretary  Hitchcock  April  12,  1902. 


lieu  selections  under  the  act  of  june  4,  1807. 

Kern  Oil  Co.  et  al.  v.  Clarke  (On  Review). 

The  won!  *' vacant"  in  the  act  of  June  4,  1897,  as  in  part  descriptive  of  land  thereby 
made  subject  to  selection  in  lieu  of  land  situated  in  a  public  forest  reservation 
and  relinquished  to  the  government,  is  used  in  its  primary  or  ordinary  sense  of 
unoccupied  J  and  not  in  a  special,  restricted,  or  technical  sense,  intended  only  to 
descril)e  land  '*not  taken  or  appropriated  of  record.*' 

The  land  department  has  authority  to  make  such  rules  and  regulations,  not  incon- 
sistent with  law,  as  may  he  necessary  or  appropriate  to  secure  the  effective  and 
convenient  administration  of  any  law  which  falls  within  its  jurisdiction. 

Wherever,  by  act  of  Congress,  provision  is  made  for  the  disposal  of  portions  of  the 
public  lands  of  a  designated  class  and  character,  selection  or  entry  thereof  under 
such  act  can  not  lawfully  be  permittee!  until  the  lands  sought  to  be  acquired 
under  said  act  are  shown  to  be  of  the  class  and  character  subject  to  disposal 
thereunder.  When  the  evidence  to  enable  such  determination  to  be  made  does 
not  ap|)ear  from  the  land  office  records,  it  must  be  furnished  by  those  w-ho  seek 
title  under  the  act. 

Under  proceedings  in  the  land  department  to  acquire  title  to  public  land,  no  rights 
in  the  land  are  to  be  regarde<i  as  having  become  vested  in  the  party  seeking  title 
until  he  shall  have  performed  all  the  conditions  and  fulfilled  all  the  require- 
ments necessary  to  establish  his  right  to  a  patent. 

The  action  of  the  local  land  officers  ui>on  questions  of  law  or  fact  respecting  the  dis- 
posal of  the  public  lands  does  not  conclude  their  superior  officers  or  the  govern- 
ment. Such  action  is,  in  all  cases,  reviewable  by  the  Ck)mmis8ioner  of  the 
General  Land  Office  and  by  the  Secretary  of  the  Interior  as  the  proper  admin- 
istration of  the  law  or  the  demands  of  justice  may  require. 

Secretary  Hltolwock  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  April  12,  1902.  (A.  B.  P.) 

This  case  is  again  before  the  Department  on  C.  W.  Clarke's  motion 
for  review  of  the  decision  of  April  25,  1901  (30  L.  D.,  550),  wherein 
certain  forest  reserve  lieu  land  selections,  filed  by  Clarke  December 
14,  1H99,  embracing  the  N.  i  of  the  SE.  i  and  the  S.  k  of  the  NE.  i  of 
Sec.  4,  T.  29  S.,  R.  28  E.,  M.  D.  M.,  Visalia  land  district,  California, 
were  rejected. 
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The  selections  were  filed  under  the  act  of  Congress  of  June  4, 1897 
(30  Stat.,  11,  36),  wherein,  among  other  things,  it  was  provided — 

That  in  cases  in  which  a  tract  covered  by  an  iinperfecte^l  bona  fide  claim  or  by  a 
patent  is  included  within  the  limits  of  a  public  forest  reeen^ation,  the  settler  or 
owner  thereof  may,  if  he  desires  to  do  so,  relinquish  the  tract  to  the  government, 
and  may  select  in  lieu  thereof  a  tract  of  vacant  land  open  to  settlement  not  exceed- 
ing in  area  the  tract  covered  by  his  claim  or  patent;  and  no  charge  shall  be  made  in 
such  cases  for  making  the  entry  of  record  or  issuing  the  patent  to  cover  the  tract 
selecte<i:  Pi'mided  further^  That  in  cases  of  un perfected  claims  the  requirements  of 
the  law  respecting  settlement,  residence,  improvements,  and  so  forth,  are  complied 
with  on  the  new  claims,  credit  being  allowed  for  the  time  spent  on  the  relinquished 
claims. 

To  this  provision  ceiiBin  amendments  were  made  by  an  act  approved 
June  6,  1900  (31  Stat.,  588,  614),  but  the  amendments  are  not  applicable 
to  these  selections. 

In  the  course  of  the  decision  under  review,  the  Department  said  (pp. 
555-6): 

The  act  in  question  contains  an  offer  by  the  government  to  exchange  any  of  its 
lands  that  are  vacant  and  open  to  settlement  for  a  like  quantity  of  lands,  within  a 
forest  reservation,  for  which  a  patent  has  been  issued,  or  to  which  an  unperfected 
bona  fide  claim  has  been  acquired.  If  he  desires  to  accept  the  offered  exchange,  the 
owner  or  claimant  of  the  tract  in  the  forest  re8er\'ation  can  relinquish  the  same  to 
the  government  and  select  a  tract  of  public  land  of  like  quantity  in  lieu  of  the  tract 
relinquished.  He  is  to  make  the  selection,  and  in  doing  so  he  is  confined  to  lands 
which  are  both  vacant  and  open  to  settlement.  They  must  not  be  occupied  by  others, 
nor  reserved  from  settlement  on  account  of  their  known  mineral  character  or  otherwise. 
With  theseexceptions  the  field  for  selection,  except  when  otherwise  9i)ecially  provided, 
is  co-extensive  with  the  limits  of  the  public  domain.  Further  restrictions  are 
imposed  by  the  amendment  of  June  6,  1900,  but  they  are  not  applicable  to  this  case. 

When  do  rights  under  the  selection  become  vested?  In  the  disposition  of  the 
public  lands  of  the  United  States,  under  the  laws  relating  thereto,  it  is  settled  law: 
(1)  That  when  a  party  has  complied  with  all  the  terms  and  conditions  necessary  to 
the  securing  of  title  to  a  particular  tract  of  land,  he  acquires  a  vested  interest  therein, 
is  regarded  as  the  equitable  owner  thereof,  and  thereafter  the  government  holds  the 
legal  title  in  trust  for  him;  (2)  that  the  right  to  a  patent  once  vested,  is,  for  most 
purposes,  equivalent  to  a  patent  issued,  and  when  in  fact  issued,  the  patent  relates 
back  to  the  time  when  the  right  to  it  became  fixed;  and  (3)  that  the  conditions  with 
respect  to  the  state  or  character  of  the  land,  as  they  exist  at  the  time  when  all  the 
necessary  requirements  have  been  complied  with  by  a  person  seeking  title,  determine 
the  question  whether  the  land  is  subject  to  sale  or  other  disposal,  and  no  change  in 
such  conditions,  subsequently  occurring,  can  impair  or  in  any  manner  affect  his  rights. 

In  support  of  the  propositions  stated  a  number  of  authorities  were 
cited  and  applied,  and  in  view  thereof  it  was  held  (p.  500): 

These  established  principles,  in  the  opinion  of  the  Department,  are  applicable  to 
selections  under  the  act  of  June  4,  1897.  The  act  clearly  contemplates  an  exchange 
of  equivalents.  Such  is  the  unmistakable  import  of  its  terms.  In  the  case  of  the 
relinquishment  of  patented  lands  title  is  to  be  given  by  the  government  for  title 
received.  When  an  unperfected  bona  fide  claim  is  relinquished,  the  claimant  is  to  be 
placed  in  the  same  situation  with  respect  to  the  selected  tract  that  he  occupied  with 
respect  to  the  tract  relinquished.    If  a  complete  title  is  surrendered,  the  right  to  a 
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complete  title  in  return  is  secured.  If  only  an  unperfected  claim  is  surrendered,  the 
same  rights  are  secured  with  respect  to  the  new  claim  that  were  poflBessed  with 
respect  to  the  claim  surrendered. 

After  having  considered  and  answered  certain  contentions  by  those 
claiming  against  the  selections,  the  Department  finally  summed  up  its 
conclusions  upon  the  question  as  to  the  time  and  manner  of  the  vest- 
ing of  lights  under  selections  based  upon  said  act,  as  follows  (p.  565): 

i  (1)  That  where  a  person  making  selection  under  the  act  of  June  4,  1897,  has  com- 

plied with  all  the  terms  and  conditions  necessary  to  entitle  him  to  a  patent  to  the 
'  selected  land,  he  acquires  a  vested  interest  therein  and  is  to  be  regarded  as  the  equi- 

!  table  owner  thereof. 

(2)  That  the  right  to  a  patent  under  the  act,  once  vested,  is,  for  most  purposes, 
the  equivalent  of  a  patent  issued,  and  when  in  fact  issued,  the  patent  relates  back  to 
the  time  when  the  right  to  it  became  fixed  and  takes  effect  as  of  that  date. 

(3)  That  questions  respecting  the  class  and  character  of  the  selected  lands  are  to 
be  determined  by  the  conditions  existing  at  the  time  when  all  requirements  neoesBary 
to  obtaining  title  have  been  complied  with  by  the  selector,  and  no  change  in  such 
conditions,  subsequently  occurring,  can  affect  his  rights. 

It  was  further  said  and  held  in  said  decision: 

What  are  the  essential  requirements  of  the  statute  respecting  the  selection  of  the 
lieu  land  with  which  one  seeking  title  thereto  must  comply?  Upon  relinquishing  to 
the  government  the  tract  in  the  forest  reservation,  he  must  make  selection  of  the 
tract  desired  in  exchange  therefor.  The  act  so  expressly  declares.  But  what  show- 
ing must  he  make  with  respect  to  the  selected  tract?  The  statute  authorizes  selection 
only  of  "vacant  land  open  to  settlement."  To  be  vacant,  the  land  must  not  be  occu- 
pied by  others.  To  be  open  to  settlement,  it  must  not  be  known  to  be  valuable  for 
minerals,  or  reserved  from  settlement  for  any  other  reason.  In  so  far  as  the  existing 
conditions  appear  from  the  land  office  records,  that  is,  whether  the  selected  tract  is 
of  lands  to  which  the  settlement  laws  have  been  extended,  and  whether  the  same  is 
free  from  record  appropriation,  claim,  or  reservation,  no  showing  by  the  selector  in 

•  respect  thereto  need  be  made  for  the  reason  that  the  officers  of  the  government  can 

*  and  must  take  notice  of  the  public  records.  But  as  to  conditions  the  existence  or 
non-existence  of  which  can  not  be  determined  by  anything  appearing  upon  the  public 
records  and  as  to  which  the  officers  of  the  government  must  depend  entirely  upon 
outside  evidence,  that  is,  whether  the  selected  tract  is  occupied  by  others  or  known 
to  be  valuable  for  minerals,  it  is  manifestly  necessary  that  the  required  evidence 
should  be  fuminhed  by  the  selector.  The  officers  of  the  government  can  not  be 
expected  to  know  whether  land  selected  under  the  act  is  vacant  and  not  known  to 
be  valuable  for  minerals,  and  in  these  respects  subject  to  selection.  .  .  . 

Nor  can  selections  be  lawfully  accepted  until  there  is  a  showing  that  the  selected 
land  is  vacant  and  not  known  to  be  valuable  for  minerals.  No  other  lands  are  sub- 
ject to  selection,  and  no  selection  can  be  regarded  as  complete  until  these  essential 
conditions  are  made  to  appear.  They  do  not  appear  from  the  public  surveys.  In 
this  case  the  lands  were  surveyed  in  1854.  Whether  since  that  date  they  have  been 
continuously,  or  at  any  time,  vacant,  or  occupied,  and  whether  at  any  time  known 
to  be  valuable  for  minerals,  and  if  so,  whether  stripped  of  their  minerals  and  worked 
out,  are  matters  not  shown  by  the  land  office  records. 

The  right  to  a  patent  is  not  acquired  in  any  case  until  the  proofs  are  such  that 
patent  could  be  issued  upon  them  if  nothing  were  shown  to  the  contrary.  As  long 
as  anything  remains  undone  which  it  is  essential  should  be  done  by  the  selector  in 
order  to  entitle  him  to  a  patent,  the  right  thereto  does  not  vest. 
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That  a  non-mineral  affidavit  should  accompany  the  selection  is  not  seriously  ques- 
tioned by  appellant.  It  is  just  as  essential  that  it  should  be  accompanied  by  a  vacancy 
or  non-occupancy  affidavit.  Appellant's  contention  that  the  word  "vacant,"  as  used 
in  the  statute,  means  public  lands  which  are  not  shown  by  the  records  of  the  local 
office  or  General  Land  Office  to  be  claimed,  appropriated,  or  reserved,  can  not  be 
accepted.  Portions  of  the  public  lands  may  be  occupied,  and  for  that  reason  be  not 
subject  to  selection,  and  yet  there  be  no  mention  of  their  occupancy  in  the  records 
of  the  land  department.  It  frequently  occurs  that  persons  desiring  to  secure  title  to 
lands  under  the  homestead  law,  settle  upon  and  occupy  the  same,  for  months  and 
even  years,  before  placing  their  claims  of  record.  By  the  act  of  May  14,  1880  (21 
Stat.,  140,  Sec.  3) ,  such  settlers  are  given  the  same  time  to  file  their  claims  and  place 
their  entries  of  record  as  was  originally  given  to  settlers  under  the  pre-emption  law 
(Sees.  2264  and  2265,  R.  8.).  But  for  various  causes  it  frequently  occurs  that  the 
time  is  allowed  to  paas  without  entry,  and  the  occupancy  is  continued  by  the  claim- 
ants with  the  hope  and  expectation  of  making  entry  at  some  future  date.  And,  as 
was  said  by  the  supreme  court  in  Tarpey  v.  Madsen  (178  U.  S.,  215,  221): 

"It  is  a  matter  of  common  knowledge  that  many  go  on  to  the  public  domain, 
boild  cabins  and  establish  themselves,  temporarily  at  least,  as  occupants,  but  having 
in  view  simply  prospecting  for  minerals,  hunting,  trapping,  etc.,  and  with  no  thought 
of  acquiring  title  to  land.  Such  occupation  is  often  accompanied  by  buildings  and 
enclosures  for  housing  and  care  of  stock,  and  sometimes  by  cultivation  of  the  soil  with 
a  view  of  providing  fresh  vegetables.  These  occupants  are  not  in  the  eye  of  the  law 
considered  as  technically  trespassers.  No  individual  can  interfere  with  their  occu- 
pation, or  compel  them  to  leave.  Their  possessory  rights  are  recognized  as  of  value 
and  made  the  subjects  of  barter  and  sale." 

It  is  thus  seen  that  mere  occupancy  of  the  public  lands,  while  creating  no  right  as 
against  the  government  (Camfield  v.  United  States,  167  U.  S.,  518;  Frisbie  v.  Whit- 
ney, 9  Wall.,  187;  Yosemite  Valley  Case,  15  Wall.,  77),  is  recognized  as  creating 
valuable  possessory  rights  in  the  individual  occupants  as  against  all  other  persons. 
Unquestionably  Congress  has  the  power  to  protect  rights  of  the  character  indicated, 
and  it  was  evidently  the  intention  to  furnish  such  protection  as  against  persons  mak- 
ing selection  under  the  act  in  question;  otherwise  the  word  "vacant,"  as  used  in  the 
act,  would  be  meaningless.  Its  use  was  not  necessary  to  except  from  selection  lands 
claimed,  appropriated  or  reserved  as  shown  by  the  land  office  records.  The  words 
"open  to  settlement"  fully  and  more  appropriately  exclude  lands  in  that  condition. 
They  are  not  open  to  settlement.  In  the  Shaw-Kellogg  case,  mpra,  the  supreme 
court,  referring  to  the  words  "vacant land,"  as  used  in  the  act  of  June  21,  1860, 
held,  as  we  have  seen,  that  the  grantees  under  that  act  "  were  not  at  liberty  to  select 
lands  already  cccupied  by  others."  The  Department  knows  of  no  reason  why  the 
same  ruling  should  not  be  applied  to  the  act  of  1897. 

It  was  found  that  the  printed  fonn  of  affidavit  used  by  Clarke  in 
making  the  selections  in  question,  while  in  some  respects  diflFerent 
from  the  form  prescribed  by  the  departmental  regulations,  contained 
both  non-mineral  and  non-occupancy  averments;  that  the  non-occu- 
pancy averments  had  been  stricken  out  before  the  affidavits  were  veri- 
fied or  filed,  and  the  result  thereof  was  that  the  selections  were  not 
accompanied  by  any  showing  whatever  respecting  the  state  of  vacancy 
or  occupancy  of  the  land  at  the  time  of  selection.  For  this  reason  the 
affidavits  were  held  to  be  insufficient  and  the  selections  to  be  imperfect. 

The  existing  occupancy  and  known  value  of  the  land  for  mining 
purposes  having  been  admitted  at  the  argument  and  by  the  record,  it 
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was  further  held,  in  view  of  such  admission,  that  the  required  proofs 
could  not  then  be  supplied,  and  the  selections  were  accordingly 
rejected. 

No  exception  is  taken  in  the  motion  for  review  to  the  holding  of  the 
fonner  decision  as  to  the  time  when  the  selectors  rights  become  vested, 
if  at  all;  or  as  to  the  time  with  respect  to  which,  by  the  conditions  then 
existing,  the  class  and  character  of  the  selected  land  are  to  be  deter- 
mined; or  as  to  the  effect  of  the  vesting  of  rights  under  selections  and 
the  issuance  of  patents  for  the  selected  land.  The  erroi-s  assigned  as 
to  other  parts  of  the  decision  are,  briefly  stated,  as  follows: 

1.  In  defining  the  words  ^'  vacant  land,"  used  in  the  act  of  June  4, 
1897,  to  mean  yinotvupUd  land,  and  in  holding  that  land,  to  be  subject 
to  selection  under  the  act,  nmst  not  be  occupied  by  others. 

2.  In  holding  that  proof  of  the  vacancy  or  non-occu{)ancy  of  the 
land  at  the  time  of  selection  must  be  furnished  bv  the  selector,  and 
that  such  proof  can  not  be  furnished,  after  the  selection  has  been  tiled« 
to  take  effect  as  of  the  date  of  such  filing,  when  in  the  mean  tiiue  the 
selected  land  has  come  to  l)e  occupied  by  others  who  have,  by  discover^' 
and  development  work,  demonstrated  that  it  is  valuable  mineral  land. 

On  application  by  Clarke,  oral  argument  upon  the  questions  pre- 
sented by  the  motion  for  review  was  granted,  and  notice  thereof 
given  to  all  parties  interested.  Counsel  on  both  sides  participated  in 
the  oral  argument,  and  also  filed  lengthy  and  exhaustive  printed  briefs 
in  support  of  their  respective  contentions. 

It  is  a  familiar  rule  of  construction  that  the  words  of  a  statute  are  to 
be  read  and  understood  in  their  primary  or  ordinary  sense,  and  accoi-ding 
to  their  usual  import  and  common  acceptation,  unless  to  so  construe 
them  would  be  clearly  repugnant  to  the  legislative  intention,  or  would 
lead  to  manifestly  incongruous  or  absurd  results.  (Sutherland  on 
Statutory  Construction,  Sec.  248;  Sedgwick  on  Construction  of  Statu- 
toiy  and  Constitutional  Law,  pp.  219-20;  Potter's  Dwarris,  p.  203; 
Black  on  Interpretation  of  Laws,  pp.  125  et  seq,) 

In  its  primary  or  ordinary  sense,  vacant  means  empty;  unfilled, 
unoccupied;  as  a  vacant  or  empty  box;  a  vacant  or  unfilled  oflice;  a 
"vacant  or  unoccupied  house  or  lot. 

It  is  contended,  however,  that  the  word  vacant^  as  used  with  respect 
to  the  public  lands,  had,  prior  to  the  act  of  June  4, 1897,  by  executive, 
legislative,  and  judicial  construction,  acquired  a  special,  restricted,  and 
technical  meaning,  the  equivalent  of  "not  taken  or  appropriated  of 
record,"  and  was  so  used  in  said  act,  and  not  in  the  sense  of  unoccu- 
pied^  as  held  in  the  decision  under  review. 

Counsel  have  referred  to  portions  of  the  annual  reports  of  the  Com- 
missioner of  the  General  Land  Office,  to  certain  regulations  and 
decisions  of  the  land  department,  and  to  acts  of  Congress  and  judicial 
decisions,  in  all  of  which  the  word  racayit  was  employed  prior  to  the 
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passage  of  the  act  of  1897.  These  have  all  been  carefully  examined. 
In  some  of  them  the  word  appears  to  have  been  used  in  its  primary  or 
ordinary  sen^e.  In  others  it  has  been  used  in  the  special  or  restricted 
sense  contended  for.  In  still  others,  it  seems  to  have  been  used  in 
both  the  primary  and  special  senses;  that  is,  as  intended  to  embrace 
lands  neither  occupied  nor  appropriated  of  record.  In  some  it  is  not 
clear  in  what  sense  the  word  is  used,  whether  in  its  primary,  special, 
or  double  meaning. 

It  is  not  true,  as  contended,  that  it  has  been  uniformly  used  by  the 
supreme  court  in  the  sense  of  "not  taken  or  appropriated  of  record." 
This  is  shown  by  the  following  cases: 

In  Atherton  r.  Fowler  (96  U.  S.,  513,  518-9),  decided  at  October 
term,  1877,  the  court,  speaking  of  a  controversy  which  arose  under 
the  pre-emption  law,  said: 

Among  the  things  which  the  law  required  of  a  pre-emptor,  and  the  principal  things 
required  of  him  to  secure  hig  right,  were:  1.  To  make  a  settlement  on  the  land  in 
person.  2.  To  inhabit  and  improve  the  same.  3.  To  erect  a  dwelling-house  there- 
on.    Sect.  2259,  Rev.  Stat. 

At  the  moment  the  land  on  which  the  hav  in  this  case  was  cut  became  liable  to 
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pre-emption,  the  whole  of  it  was,  by  the  various  persons  claiming  under  Vallejo,  1, 
settled  on  by  them  in  person;  2,  inhabited  and  improved  by  them;  and,  3,  it  had 
dwellings  erected  on  it  by  them. 

Unless  some  reason  is  shown,  not  found  in  this  record,  these  were  the  persons 
entitled  to  make  pre-emption,  and  no  one  else.  But  suppose  they  were  not.  Does 
the  policy  of  the  pre-emption  law  authorize  a  stranger  to  thrust  these  men  out  of 
their  houses,  seize  their  improvements,  and  settle  exactly  where  they  were  settled,  and 
by  these  acts  acquire  the  initiatory  right  of  pre-emption?  The  generosity  by  which 
Congress  gave  the  settler  the  right  of  pre-emption  was  not  intended  to  give  him  the 
benefit  of  another  man's  labor,  and  authorize  him  to  turn  that  man  and  his  family 
out  of  their  home.  It  did  not  purpose  to  give  its  bounty  to  settlements  obtained  by 
^iolence  at  the  expense  of  others.  The  right  to  make  a  settlement  was  to  be  exer- 
cised on  unsettled  land;  to  make  improvements  on  unimproved  land.  To  erect  a 
dwelling-house  did  not  mean  to  seize  some  other  man's  dwelling.  It  had  reference 
to  vacant  land,  to  unimproved  land;  and  it  would  have  shocked  the  moral  sense  of 
the  men  who  passed  these  laws,  if  they  had  supposed  that  they  had  extended  an 
invitation  to  the  pioneer  population  to  acquire  inchoate  rights  to  the  public  lands  by 
trespa^is,  by  violence,  by  robbery,  by  acts  leading  to  homicides,  and  other  crimes  of 
less  moral  turpitude. 

In  Hosmer  r,  Wallace  (97  U.  S.,  575,  579-80),  decided  at  October 
term,  1878,  the  court  said: 

To  create  a  right  of  pre-emption  there  must  be  settlement,  inhabitation,  and 
improvement  by  the  pre-emptor,  conditions  which  cannot  be  met  when  the  land  is  in 
the  occupation  of  another.  Settlement,  inhabitation,  and  improvement  of  one  piece 
of  land  can  confer  no  right**  to  another  adjacent  to  it,  which  at  the  commencement  of 
the  settlement  is  in  the  possession  and  use  of  others,  though  upon  a  subsequent 
survey  by  the  government  it  prove  to  be  part  of  the  same  sectional  subdivision. 
Under  the  pre-emption  laws,  as  held  in  Atherton  r.  Fowler  (9(i  ('.  kS.,  513),  the  right 
to  make  a  settlement  is  to  be  exercised  on  unsettled  land;  the  right  to  make  improve- 
ments is  to  be  exercised  on  unimproved  land;  and  the  right  to  erect  a  dwelling-house 
is  to  be  exercise<i  on  vacant  land;  none  of  these  things  can  be  done  on  land  when  it 
is  occupied  and  used  by  others. 
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The  word  vacant  was  clearly  used  by  the  court,  in  these  cases,  in  the 
sense  of  unoccupied  and  not  in  the  sense  of  "  not  taken  or  appropriated 
of  record."  It  has  not  been  shown,  and  can  not  be,  that,  prior  to 
June  4,  1897,  the  word,  as  applied  to  the  public  lands,  had  acquired 
an  exclusive,  special  or  restricted,  and  technical  meaning,  the  equiva- 
lent of  ''not  taken  or  appropriated  of  record."  Under  established 
rules  of  construction,  the  word,  in  the  act  of  1897,  must  be  given  its 
primary  or  ordinary  meaning,  unless  the  subject  matter  or  language 
of  the  act  clearly  shows  that  it  was  intended  to  be  understood  as  refer- 
ring only  to  the  status  of  land  as  shown  by  the  land  oflSce  records,  or 
unless  to  give  to  it  its  primary  or  ordinary  meaning  would  lead  to 
incongruous  or  absurd  results. 

There  is  nothing  in  the  language  of  the  act  or  in  the  natui*e  of  the 
subject  to  which  it  relates  to  show  that  the  word  "  vacant"  was  used 
necessarily  and  exclusively  to  describe  lands  *'not  taken  or  appro- 
priated of  record."  On  the  contrary,  as  stated  in  the  decision  under 
review,  the  use  of  this  word  was  not  necessary  to  except  from  selection 
lands  claimed,  appropriated,  or  reserved  as  shown  by  the  land  office 
records.  The  words  ''open  to  settlement"  fully  and  more  appropri- 
ately exclude  lands  in  that  condition.  Nor  can  there  be  any  reasonable 
objection  to  the  construction  of  the  word  in  its  primary  or  ordinary 
sense  of  unoccupied,  on  the  ground  that  such  construction  might  lead 
to  incongruous  or  absurd  results. 

The  chief  purpose  of  the  act  of  1897  was  to  provide  a  means  whereby 
the  government  might  acquire  the  title  and  control  of  lands  covered 
by  private  ownership  or  claim  within  the  limits  of  forest  reservations, 
with  the  view  to  promoting  the  objects  for  which  the  reservations 
were  established,  and  whereby  the  owners  or  claimants  of  such  lands 
might  obtain  in  exchange  therefor  other  lands  outside  the  reservations, 
with  the  view  to  relieving  themselves  of  the  disadvantages  resulting 
from  the  withdrawal  from  settlement  and  other  disposition  of  the 
public  lands  surrounding  them.  It  was  provided  that  lands  so  held 
might  be  exchanged  for  an  equal  quantity  of  "  vacant  land  open  to 
settlement"  outside  the  reservations.  The  owners  or  claimants  of 
lands  within  a  forest  reservation,  if  they  desired  to  avail  themselves 
of  the  proffered  exchange,  were  required  to  relinquish  to  the  govern- 
ment the  lands  so  owned  or  claimed  by  them,  and  they  were  to  make 
selection  of  the  lands  to  be  taken  in  exchange.  Except  where  other- 
wise specially  provided,  and  subject  to  the  conditions  that  only  lands 
vacant  and  open  to  settlement  could  be  taken,  it  was  the  purpose  to 
permit  the  selections  to  be  made  anywhere  within  the  limits  of  the 
public  domain.  With  this  vast  area  from  which  to  make  selections,  it 
can  not  reasonably  be  claimed  that  a  constiiiction  of  the  word  *'  vacant" 
such  as  is  contended  for  in  the  motion  for  review  is  necessary  to  the 
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eflTective  opemtion  of  the  statute,  or  to  the  accomplishment  of  the 
objects  for  which  it  was  enacted. 

Congress  had  the  unquestioned  power  to  restrict  the  right  of  selec- 
tion as  it  chose,  and  could  so  legislate  as  to  avoid  bringing  a  iiew  and 
probably  numerous  class  of  applicants  for  public  lands  into  antagonism 
with  settlers  upon  and  occupants  of  the  public  lands,  who  were  there 
at  the  invitation  or  by  the  license  of  the  government,  and  whose  settle- 
ment or  occupancy  was  not  shown  upon  the  land  ofSce  records.  There 
are  many  instances  in  public-land  legislation  where,  in  providing  a 
new  mode  of  disposing  of  public  lands,  Congress  has  been  careful  to 
avoid  contests  between  individuals  and  to  prevent  claimants  under  the 
new  law  from  disturbing  the  possessory  rights  or  imperfect  claims  of 
others.  In  providing  a  field  for  selection  embracing  large  portions  of 
twenty-three  States  and  two  Territories  (Arizona  and  New  Mexico), 
as  is  done  in  the  act  of  1897,  a  purpose  on  the  part  of  Congress  to 
restrict  selectors  under  that  act  to  lands  which  are  not  occupied  but 
are  vacant  is  not  at  all  strange  or  unreasonable.  The  words  of  the 
statute,  in  their  primary  or  ordinary  sense,  are  plainly  expressive  of 
an  intention  to  make  this  restriction,  and  to  refuse  to  give  effect  to  the 
intention  thus  expressed  would  be  violative  of  settled  and  important 
rules  of  statutory  construction  and  not  permissible. 

The  act  of  Congress  of  February  25, 1885  (23  Stat.,  321),  is  referred 
to.  By  that  act  inclosures  of  the  public  lands  by  any  person,  associa- 
tion, or  corporation,  not  based  upon  a  claim  or  color  of  title  made  or 
acquired  in  good  faith,  or  upon  any  claim  of  right  asserted  in  good 
faith  with  the  view  to  entry  under  the  general  land  laws,  and  the 
exclusive  use  and  occupancy  of  any  of  the  public  lands,  without  claim, 
color  of  title,  or  asserted  right  of  entry,  as  aforesaid,  were  declared  to 
be  unlawful  and  prohibited.  It  is  urged  that  Congress  could  not  have 
intended  the  word  ''  vacant,"  in  the  act  of  1897,  to  be  understood  in 
its  primary  or  ordinary  sense  of  unoccupied,  for,  it  is  said,  that  would 
have  been  equivalent  to  recognizing  as  lawful  a  thing  declared  to  be 
unlawful  by  the  act  of  1885. 

The  conditions  which  led  to  the  passage  of  the  act  of  1885,  and  the 
evil  intended  to  be  corrected,  are,  in  a  measure,  disclosed  by  the  report 
made  by  the  Public  Lands  Committee  of  the  United  States  Senate, 
when  the  bill  was  pending  before  that  body,  where  it  was  said: 

The  necessity  of  additional  legislation  to  protect  the  public  domain  because  of 
illegal  fencing  is  becoming  every  day  more  apparent.  Without  the  least  authority, 
and  in  open  and  bold  defiance  of  the  rights  of  the  government,  lar^^^  and  oftentimes 
foreign,  corporations  deliberately  inclose  by  fences  areas  of  hundreds  of  thousands  of 
acres,  closing  the  avenues  of  travel  and  preventing  the  occupancy  by  those  seeking 
homes.  While  those  fencing  allege  the  lands  within  such  enclosures  are  open  to 
settlement,  yet  no  humble  settler,  with  scarce  the  means  for  the  necessaries  of  life, 
would  presume  to  enter  any  such  inclosure  to  seek  a  home. 
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A  construction  of  the  act  of  1897  which  would  give  to  it  a  meaning 
different  from  that  flowing  from  the  ordinary  and  natural  import  of 
its  language,  is  not  required  in  order  that  the  two  acts  may  stand 
together  and  full  force  and  effect  be  given  to  each.  The  meaning 
accorded  to  the  word  ''vacant''  in  the  act  of  1897  by  the  decision 
under  review  does  not  operate  to  impair  the  effectiveness  of  the  act  of 
1886.     It  produces  no  incongruity  in  the  two  acts. 

In  any  event,  the  full  scope  and  effect  of  the  act  of  1885,  as  bearing 
upon  that  of  1897,  is  not  a  matter  that  need  be  now  determined,  for 
the  case  here  under  consideration  is  not  one  wherein  the  proofs  accom- 
panying the  selection  are  to  the  effect  that  there  was  no  occupancy  of 
the  land  other  than  one  shown  to  be  violative  of  the  act  of  1885  or 
otherwise  unlawful.  It  will  be  sufficient  to  consider  the  question 
arising  upon  such  a  state  of  facts  when  a  case  is  presented  embod3dng 
them.  Here  the  selector  presented  no  proof  whatever  respecting  the 
condition  of  the  selected  land,  that  is,  whether  occupied  or  unoccupied, 
and  if  occupied,  w  hether  lawfully  so  or  not.  Nor  do  the  papers  pre- 
sented by  the  protestants  assist  the  selector  in  this  matter,  because  so 
far  as  they  make  any  suggestion  respecting  the  condition  of  the  lands 
in  controversy  at  the  time  of  their  attempted  selection  it  is  to  the 
effect  that  they  were  occupied  for  the  purpose  and  in  the  course  of 
mining  exploration  and  work,  which  were  being  conducted  with  a  view 
to  the  development  and  utilization  of  deposits  of  mineral  oil  believed 
to  exist  therein;  and  as  indicating  that  this  occupanc\^  was  in  good 
faith  and  within  the  protection  of  the  mining  laws,  it  appears,  by 
admission  of  the  parties,  that  this  mining  exploration  and  work 
resulted  in  the  production  of  petroleum  oil  in  large  and  valuable 
quantities,  giving  to  the  land  an  unquestioned  mineral  character. 

It  is  insisted  that  this  Department  has  held  the  word  "S^acant,"  in 
the  act  of  1897,  to  have  no  reference  to  the  physical  status  of  the  land 
authorized  b}^  the  act  to  be  selected;  that  such  was  the  ruling  at  the 
time  the  selections  here  in  question  were  filed;  and  that  in  the  decision 
under  review  a  change  of  ruling  was  made,  to  the  prejudice  of  rights 
acquired  by  this  selector  under  the  former  ruling.  The  case  of  F.  A. 
Hyde,  decided  April  14,  1899  (28  L.  D.,  284),  is  cited.  An  examina- 
tion of  that  case  shows  that  the  principal  issue  was  whether  unsur- 
veved  as  well  as  surveved  lands  could  be  selected  under  the  act  of 
1897.     On  that  question  the  Department  stated  and  held  as  follows: 

It  ip  to  l)e  observed  that  the  words  "surveyed"  or  "unsurveyed"  do  not  any- 
where appear  iu  the  provision  of  the  statute  hereinbefore  set  out,  nor  is  there  any 
language  therein  which  indicates  an  intention  to  limit  the  selection  of  lieu  land 
under  the  said  provision  to  surveyed  lands.  The  only  limitation  as  to  kind  or  con- 
dition of  the  lands  subject  to  lieu  selection  thereunder  is  contained  in  the  words 
*.*  vacant  land  oi)en  to  settlement."  This  langiiage  is  so  clear  and  explicit  as  to 
leave  no  room  for  construction.  "  Vacant  land  oj)en  to  settlement"  is  any  public 
land  to  which  rights  may  be  initiated  by  settlement,  under  existing  laws.     Unsur- 
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veyed,  as  well  as  surveyed,  lands  for  many  years  past  have  been  and  still  continue 
to  be  open  to  settlement.  It  was  entirely  competent  for  Congress  to  limit  sueh 
selections  to  surx-eyed  lands,  or  to  extend  them  to  both  surveyed  and  unsurveyed 
lands,  and  the  words  '*  vacant  land  open  to  settlement"  including  as  they  do  unsur- 
veyed as  well  as  surveyed  lands,  must  be  given  their  proper  legal  effect.  It  follows 
that  lieu  selections,  under  the  said  provision,  are  not  confined  to  surveye<l  lands, 
but  mav  also  be  made  of  unsur\'eved  lands. 

It  is  perfectly  clear,  from  the  language  quoted,  that  what  the  Depart- 
ment decided  was  that  the  words  ''va(*.ant  land  open  to  settlement,"  in 
their  proper  legal  effect,  include  unsurveyed  as  well  as  surveyed  lands^ 
and  that,  therefore,  selections  under  the  act  could  not  be  confined  to 
surveyed  lands,  but  might  embrace  unsurveyed  lands  as  well.  No 
question  as  to  the  interpretation  of  the  word  "''  vacant ''  separately  from 
the  words  ^'open  to  settlement''  was  considered.  No  such  question 
was  involved  in  the  case.  The  issue  raised  with  respect  to  the  words 
*'  vacant  land  open  to  settlement"'  was,  whether  they  embraced  unsur- 
veyed lands,  and  that  only.  It  was  held  they  did.  That  holding  was 
not  based  upon  the  word  "S^acant,"  but  upon  the  words  '^open  to 
settlement,"  and  this  the  decision  plainly  shows.  The  ca»e  does  not 
justif}'  the  position  assumed  by  counsel  with  respect  to  it. 

The  ruling  of  the  Department  in  the  case  of  Baca  Float  No.  3, 
decided  July  25,  1899  (29  L.  D.,  44),  also  prior  to  the  filing  of  these 
selections,  is  important  to  be  observed  in  this  connection.  That  case 
involved  the  construction  of  a  statute  similar  to  the  one  here  under 
consideration.  By  act  of  June  21,  1860  (12  Stat.,  71-2),  Congress 
granted  to  the  heirs  of  Luis  Maria  Baca  the  right  to  select,  in  lieu  of 
certain  lands  claimed  by  them  under  a  Mexican  grant  in  the  vicinity 
of  Las  Vegas,  New  Mexico,  ^'an  equal  quantity  of  vac*ant  land,  not 
mineral,"  in  square  bodies  not  to  exceed  five  in  number,  in  the  Terri- 
tory of  New  Mexico.  One  of  the  issues  presented  by  the  recoid  was 
stated  in  the  decision  as  follows: 

Is  the  question  as  to  the  charEcter  of  the  land  selecteil — ^that  is,  whether  vacant 
and  not  mineral  and  therefore  subject  to  the  grant,  or  occupie<l,  or  mineral,  and  for 
that  reason  not  subject  to  the  grant — to  be  deteruiined  with  relation  to  the  date  of 
the  selet^tion,  or  with  reference  to  the  date  of  the  approval  of  the  survey  of  the  claim? 

After  considering  and  deciding  that  and  other  questions  in  the  case, 

the  Department  directed  the  Commissioner  of  the  General  Land  Office, 

in  accordance  with  the  principles  announced  in  the  decision,  to  cause 

a  survey  of  the  grant  to  be  made,  based  upon  the  selection  of  June  17, 

1863.     With  respect  to  such  survey  it  was  said: 

Specific  directions  should  be  given  that  lands  vacant,  and  not  known  to  bo  mineral 
at  the  date  of  said  selection,  are  to  be  surveyed  as  subject  to  the  grant,  and  that  all 
lands  ascertained  by  the  surveyor-general  to  have  bt»en  occupied,  or  known  to  be 
mineral,  at  such  date,  if  any,  within  the  boundaries  of  said  selection,  must  be 
excluded  from  the  survey  as  not  being  subject  to  the  grant. 

Certain  language  used  by  the  supreme  court  in  the  case  of  Shaw  t\ 
Kellogg  (decided  May  22,  ISDS;  170  U.  S.,  812,  33!>)  is  also  of  interest 
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in  this  connection.  One  of  the  series  of  selections  authorized  by  the 
act  of  June  21, 1860  (selection  No.  4),  was  involved  in  that  case.  The 
court,  among  other  things,  said: 

The  grant  was  made  in  lieu  of  certain  specific  lands  claimed  by  the  Baca  heiis  in 
the  vicinity  of  Las  Vegas,  and  it  was  the  purpose  to  permit  the  taking  of  a  stmilar 
body  of  land  anywhere  within  the  limits  of  New  Mexico.  The  grantees,  the  Baca 
heirs,  were  authorized  to  select  this  body  of  land.  They  were  not  at  liberty  to  select 
lands  already  occupied  by  others.  The  lands  must  be  vacant.  Nor  were  they  at 
liberty  to  select  lands  which  were  then  known  to  contain  mineral.  Congress  did  not 
intend  to  grant  any  mines  or  mineral  lands,  but  with  these  exceptions  their  right  of 
selection  was  coextensive  with  the  limits  of  New  Mexico. 

It  is  thus  seen  that  before  these  selections  were  filed,  and  within  a 
period  of  less  than  two  years  prior  to  their  filing,  both  the  supreme 
court  and  this  Department  had  interpreted  the  word  "  vacant,"  used  in 
an  act  which,  with  respect  to  the  matter  here  under  eonsideratjon,  is 
the  same  as  the  act  of  1897,  to  mean  unoccupied.  There  is  no  foun- 
dation for  the  assertion  of  counsel  to  the  effect  that  these  selections 
were  made  in  the  light  of  an  established  interpretation,  either  depart- 
mental or  judicial,  of  the  word  vacant  as  applied  to  the  public  lands 
generally,  or  as  used  in  the  act  of  1897,  contrary  to  that  given  in  the 
decision  under  review. 

It  is  objected  that  the  language  of  the  court  in  the  Shaw- Kellogg 
case,  defining  the  word  "vacant"  in  the  act  of  1860  as  meaning  unoc- 
cupied, is  mere  obiter^  and,  for  that  reason,  no  weight  should  be  given 
to  it.     In  its  opinion  the  court  said: 

It  will  also  be  perceived  that  Congress  did  not  permit  this  location  to  be  made 
anywhere  in  the  public  domain,  but  only  within  the  limits  of  the  Territory  of  New 
Mexico.  It  was  not  like  a  military  land  warrant,  subject  to  location  upon  any  public 
lands,  but  only  a  grant  which  could  be  made  operative  within  certain  prescribed  and 
comparatively  narrow  limits — limits  not  even  so  broad  as  those  of  the  territory  ceded 
by  Mexico.  There  were  then  but  few  persons  living  in  New  Mexico;  it  contained 
large  areas  of  arid  lands;  its  surface  was  broken  by  a  few  mountain  chains,  and 
crossed  by  a  few  streams.  It  was  within  the  limits  of  this  territory,  whose  condition 
and  natural  resources  were  but  slightly  known,  that  Congress  authorized  this  location. 

Then  follows  the  language  first  quoted  from  the  decision,  wherein 

it  is  stated  that  the  only  exceptions  to  the  right  of  selection  granted 

the  Baca  heirs  within  the  limits  of  New  Mexico  were  these: 

They  were  not  at  liberty  to  select  lands  already  occupied  by  others.  The  lands 
must  be  vacant.  Nor  were  they  at  liberty  to  select  lands  which  were  then  known 
to  contain  mineral. 

The  objection  relates  to  the  statement  of  the  first  exception.  Viewed 
in  the  light  of  the  earlier  decisions  in  Atherton  t».  Fowler  and  Uosmer 
'y.  Wallace,  »tipra,  wherein  the  court  used  the  word  vacant  in  the  sense 
of  unoccupied,  and  in  a  manner  entirely  free  from  the  objection  here 
raised,  this  statement  in  Shaw  v.  Kellogg,  even  if  it  be  obiter^  is  never- 
theless of  importance  and  weight  as  showing  what  the  court  considers 
the  ordinary  and  natural  import  of  the  word  to  be  when  applied  to 
the  public  lands. 
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The  case  of  Cosmos  Exploration  Company  v.  Gray  Eagle  Oil  Com- 

jwiny,  decided  November  15,  1901  (112  Fed.  Rep.,  4),  by  the  circuit 

court  of  appeals  for  the  ninth  circuit,  involved  the  selection,  under  the 

act  of  June  4,  1897,  by  one  J.  K.  Johnston,  of  certain  lands  situated 

in  the  same  township  and  8e<?tion  as  the  lands  here  in  controversy. 

Fiuctically  the  same  questions  were  presented  in  that  case  as  in  this. 

The  court  held  that  the  word  "vacant"  was  used  in  the  act  in  the  sense 

of  unoccupisd^  the  same  as  held  by  the  Department  in  the  decision 

under  review.     In  the  course  of  its  opinion  the  court,  among  other 

things,  said  (pp.  14,  15): 

From  the  allegations  of  the  bill,  it  appears  that  at  the  time  of  appellants'  selection 
of  the  lands  in  question,  no  discovery  of  any  mineral  had  been  made.  Appellees 
could  not,  at  that  time,  have  acquired  any  title  to  the  lands  included  in  their  loca- 
tions. The  discovery  of  mineral  was  essential  for  that  purpose;  but  they  were  not 
trespassers  upon  the  public  lands  of  the  United  States.  They  had  a  lawful  right  to 
be  there.  They  were  in  occupancy  of  the  land  they  had  located.  They  claimed  it 
to  be  mineral  and  were  diligently  at  work  to  prove  it  to  be  such.  Under  these  cir- 
cumstances it  can  not,  in  our  opinion,  be  said  to  be  vacant  land  at  the  time  of  appel- 
lants' selection  thereof  under  the  provisions  of  the  act  of  1897.  The  land  was  not 
vacant  and  open  to  settlement  at  that  time  because  it  was  then  occupied  by  the  defend- 
ants' grantors  under  a  claim  and  color  of  right.  It  matters  not  that  they  had  not  at 
that  time  acquired  any  rights  against  the  United  States. 

The  fact  that  defendants  under  their  mining  locations  had  not,  at  the  time  of 
Johnston's  selection  of  the  land  as  agricultural,  discovered  any  petroleum,  that  being 
the  mineral  for  which  their  locations  were  made,  shows  that  they  had  not  perfected 
their  locations  under  the  mining  laws;  that  their  absolute  right  to  the  exclusive  pos- 
session of  the  ground  covered  by  their  locations,  as  against  the  government  of  the 
United  States,  had  not  accrued  to  them,  and  the  government  might,  if  it  had  seen 
fit  to  do  so,  have  terminated  the  license  theretofore  given  to  them  to  occupy  the  land, 
and  congress  might  have  granted  the  land  to  others.  But  under  the  act  of  June  4, 
1897,  it  will  be  observed  that  congress  did  not  grant  the  right  under  the  forest 
reserve  act  to  select  any  lands  unless  they  were  vacant.  It  therefore  necessarily  fol- 
lows that,  if  the  land  was  not  vacant  and  open  to  settlement,  Johnston  did  not 
acquire  any  title  to  the  lands  in  question.  He  was,  in  the  eye  of  the  law,  a  tres- 
passer, because  so  far  as  that  act  is  concerned  the  lands  were  excepted  from  such 
selection,  and  by  attempting  to  make  such  selection  he  was  a  mere  intruder  and  his 
grantee  is  not  in  a  position  to  question  the  validity  of  the  defendants'  locations. 

It  is  further  contended  that,  even  if  it  be  true  that  the  word 
"vacant,"  used  in  the  act  of  1897,  was  properly  defined  in  the  decision 
under  review,  the  land  department  is  without  the  power  or  authority, 
by  rules  and  regulations,  or  othei^wise,  to  require  proof  of  the  vacancy 
or  non-occupancy  of  lands  selected  under  said  act  to  be  furnished  by 
the  selector  as  a  condition  to  the  acceptance  of  the  selection.  Such  is 
not  the  law. 

That  the  administration  of  this  statute  falls  within  the  jurisdiction 
of  the  land  department  there  can  be  no  doubt  (Bishop  of  Nesqually  v. 
Gibbon,  158  U.  S.,  155,  167;  Knight  v.  Land  Association,  142  U.  S., 
161,  177).  Nor  can  there  be  any  question  of  the  authority  of  the  land 
department  to  make  rules  and  regulations  appropriate  or  necessary  to 
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secure  the  convenient  and  effective  administration  of  any  act  of  Con- 
gress which  falls  within  its  jurisdiction  (Sec.  2478,  R.  S.).  Besides 
being  specially  authorized  by  statute,  such  rules  and  regulations  are 
in  many  instances  absolutely  essential  to  the  proper  and  efficient  exer- 
cise by  the  land  department  of  the  jurisdiction  conferred  by  law  upon 
it  (See  Sees.  441,  453,  Revised  Statutes),  and  even  if  there  were  no 
special  statute  on  the  subject,  the  power  to  make  such  rules  and  regu- 
lations would  arise  from  the  inherent  necessities  of  the  case. 

Every  tribunal,  upon  which  the  duty  of  determining  contested 
questions  of  law  or  fa<»t  is  imposed,  must  of  necessity  possess  the 
power,  w^hen  not  otherwise  specially  provided  in  the  law  imposing  the 
duty,  to  establish  and  maintain  rules  of  practice  and  methods  of  pro- 
cedure whereby  to  execute  the  law  and  to  administer  evenhanded  justice 
to  litigants.     The  principle  is  axiomatic. 

Wherever,  by  act  of  Congress,  provision  is  made  for  the  disposal  by 
selection,  entry,  and  patent,  of  portions  of  the  public  lands  of  a  desig- 
nated class  and  character,  as  was  done  by  the  act  of  June  4, 1897,  it  is 
the  duty  of  the  land  department  to  ascertain  and  determine  w^hether 
lands  sought  to  be  acquired  under  the  act  are  of  the  class  and  character 
thereby  made  subject  to  disposal.  Until  such  determination  has  been 
made  and  the  lands  found  to  be  such  as  the  act  describes,  entrv  thereof 
can  not  be  lawfully  allowed.  The  evidence  to  enable  this  to  be  done, 
when  such  evidence  does  not,  and  could  not  from  the  conditions  to  be 
inquired  into,  appear  from  the  land  office  records,  must  of  necessitj' 
be  furnished  b}"  those  who  seek  title  under  the  act.  The  land  officers 
are  not  required,  and  from  the  nature  of  things  could  not  be  required, 
to  take  judicial  cognizance  of  the  physical  condition  of  lands  with 
respect  to  which,  in  the  discharge  of  their  duties,  they  are  called  upon 
to  act. 

Lands  occupied  })y  others  or  known  to  be  valuable  for  minerals  are 
not  subject  to  selection  under  the  act  of  1897.  Whether  so  occupied 
or  known  to  >)e  valuable  for  minerals  are  questions  which  can  not 
ahva3\s,  or  even  ordinarily,  be  determined  by  anything  appearing 
upon  the  public  records.  For  the  purpose  of  such  determination 
resort  must  generally  be  had  to  outside  evidence.  This  evidence  must 
be  furnished  bv  the  selector.  It  is  his  dutv  to  show,  in  so  far  as 
physical  conditions  are  concerned,  that  the  land  to  which  he  seeks  title 
is  of  the  class  and  character  subject  to  selection.  He  can  not  entitle  him- 
self to  a  patent  until  he  has  made  such  showing.  Until  then  his  selec- 
tion is  not  complete.  Until  then  he  has  not  complied  with  the  terms 
and  conditions  necessarv  to  the  acquisition  of  a  patent,  and  can  not  be 
regarded  as  having  accjuired  any  vested  interest  in  the  selected  land. 

The  law  is  settled  that  until  a  part}'  seeking  title  to  public  lands 
has  complied  with  all  the  requirements  essential  to  the  establishing  of 
his  right  to  a  patent,  the  right  does  not  vest.     See  the  authorities 
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cited  on  this  subject  in  the  decision  under  review.     It  was  said  in  that 
decision  that — 

The  light  to  a  patent  is  not  acquired  in  any  case  until  the  proofs  are  such  that 
Intent  could  be  issued  upon  them  if  nothing  were  shown  to  the  contrary.  As  long 
as  anything  remains  undone  which  it  is  essential  should  be  done  by  the  selector  in 
order  to  entitle  him  to  a  patent,  the  right  thereto  does  not  vest. 

It  is  not  denied  by  the  selector  that  proofs  necessary  to  establish  the 
right  to  a  patent  must  be  furnished  before  a  patent  may  be  rightfully 
issued  for  the  selected  land,  but  he  contends  that  the  furnishing  of 
such  proofs  is  not  essential  to  the  validity  of  the  selection,  and  there- 
fore not  a  condition  to  the  vesting  of  equitable  rights  under  it.  The 
argument  is,  that  if,  at  the  time  of  tiling  the  selection,  the  land,  as 
matter  of  fact,  though  not  shown  by  any  proofs,  is  of  the  class  and 
character  subject  to  selection,  the  equitable  title  immediately  vests  in 
the  selector,  and  that  proofs  to  show  the  land  to  be  of  the  requisite 
class  and  character  may  be  furnished  afterwards,  at  any  time  prior  to 
the  issuance  of  patent,  to  take  effect  as  of  the  date  of  tiling  the  selec- 
tion, even  though  the  condition  of  the  land  ma}"  have  so  changed  in 
the  mean  time  as  to  take  it  out  of  the  class  and  character  of  land  sub- 
ject to  selection. 

The  proposition  can  not  be  sustained.  It  is  contrary  to  the  estab- 
lished doctrine  that,  under  proceedings  in  the  land  department  to 
acquire  title  to  public  land,  no  equitable  rights  in  the  land  are  to  be 
regarded  as  having  become  vested  in  the  party  seeking  title  until  he 
shall  have  performed  all  the  conditions  and  fulfilled  all  the  require- 
ments necessary  to  estaiblish  his  right  to  a  patent.  It  is  opposed  to 
the  principle  that  as  long  as  anything  remains  to  be  done  by  the  partj'^ 
seeking  title,  which  it  is  essential  should  be  done  before  patent  can  be 
issued,  the  right  thereto  does  not  vest.  The  land  department  is  not 
authorized  to  accept  selections  under  the  act  of  lands  not  shown,  by 
proper  proofs,  to  be  of  the  class  and  character  subject  to  selection. 
Certainly  no  right  can  vest  in  the  selector  until  there  arises  the  duty 
on  the  part  of  the  land  department  to  accept  the  selection. 

The  statement  made  in  the  briefs,  to  the  effect  that  at  the  time  of 
filing  these  selections  (December  14,  1899)  there  was  no  rule  or  regu- 
lation of  the  land  department  which  required  that  selections  must  be 
accompanied  by  evidence  showing  the  selected  land  to  be  unoccupied, 
is  not  justified  by  the  facts.  The  printed  form  of  application  set  out 
in  the  decision  under  review  (form  4-643)  was  prescribed  by  the  Com- 
missioner of  the  General  Land  OflSce  in  April,  1898,  and  approved  by 
the  Secretary  of  the  Interior  May  9,  1899  (28  L.  D.,  521,  624),  as  in 
said  decision  stated.     It  contained  the  following  clause: 

There  are  also  submitted  certificates  from  the  proper  officers  showing  that  the  land 
relinquished,  or  surrendered,  is  free  from  encumbrance  of  any  kind;  also  that  all 
taxes  thereon,  to  the  present  time,  have  been  paid;  and  an  affidavit  showing  the  lands 
selected  to  be  non-mineral  in  character  and  unoccupied. 
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This  form  of  application  was  in  use  at  the  time  the  selections  were 
filed.  No  other  had  been  issued  with  the  approval  of  the  Secretary  of 
the  Interior.  The  clause  requiring  the  selector  to  submit  with  his 
selection  ^'an  affidavit  showing  the  lands  selected  to  be  non -mineral 
and  unoccupied"  is  clear  and  unequivocal.  There  can  be  no  doubt  as 
to  its  meaning. 

It  was  stated  by  counsel  at  the  oral  argument,  and  the  statement  is 
repeated  in  a  brief  since  filed,  that  the  form  of  application  in  use  at 
the  time  these  selections  were  filed  contained  a  requirement  that 
"evidence  of  publication"  should  be  submitted  with  all  selections,  a 
thing  impossible  inasmuch  as  publication  was  not  required  until  after 
the  selections  were  filed.  Counsel  are  mistaken.  The  facts  are,  that 
prior  to  January,  1900,  the  only  prescribed  form  of  application  was 
the  one  (4-643)  copied  into  the  decision  under  review.  At  the  date 
last  named  a  new  form,  like  the  old  one,  excepting  that,  after  the 
words  ''encumbrance  of  any  kind"  in  the  clause  above  quoted,  the 
words  "evidence  of  publication"  were  inserted,  was  printed  at  the 
instance  of  the  General  Land  Office.  The  additional  words  were  inad- 
vertently inseiled  without  any  authority  from  the  Secretary  of  the 
Interior,  who  afterwards  directed  that  the  changed  form  be  not  used. 
This  matter,  however,  has  no  bearing  upon  the  case  under  consideration. 

One  other  matter  should  be  mentioned.  It  is  urged  that,  even  if  the 
departmental  regulations,  at  the  time  of  the  filing  of  the  selections  in 
question,  required  that  proof  of  the  vacancy  or  non-occupancy  of  the 
selected  land  should  accompany  the  selections,  the  acceptance  of  these 
selections  by  the  local  land  officers  in  the  absence  of  such  proof  was  a 
waiver  of  the  requirement,  and  that  such  waiver  is  binding  on  the 
government. 

The  proposition  is  unsound.  If  followed  as  a  rule  of  law  the 
Secretary  of  the  Interior  would  be  practically  shorn  of  the  super- 
visory power  and  authority  over  the  disposal  of  the  public  lands, 
vested  in  him  by  sections  441,  453,  and  2478  of  the  Revised  Statutes. 
The  action  of  the  local  land  officers  upon  questions  of  law  or  fact 
respecting  the  dispOvSal  of  the  public  lands  does  not  conclude  their 
superior  officers  or  the  government.  Such  action  is,  in  all  cases, 
reviewable  by  the  Commissioner  of  the  General  Land  Office,  and  by 
the  Secretary  of  the  Interior,  as  the  proper  administration  of  the  law 
or  the  demands  of  justice  may  require  (Orchard  v.  Alexander,  157 
U.  S.,  373;  Knight  i\  Land  Association,  142  U.  S.,  161;  Parsons  r. 
Venzke,  164  IT.  S.,  89). 

It  would  serve  no  useful  purpose  to  discuss  all  the  authorities  which 
have  been  cited,  or  to  specially  state  all  the  arguments  advanced.  It 
is  enough  to  sslj,  in  conclusion,  that,  after  careful  consideration  of  all 
that  has  been  presented,  the  Department  finds  no  error  in  the  original 
decision.  The  rulings  complained  of  are  accordingly  adhered  to,  and 
the  motion  for  review  is  overruled. 
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lieu  selections  under  the  act  of  june  4,  1897. 
Gray  Eagle  Oil  Co.  v.  Clarke  (On  Review). 

In  the  absence  of  express  provision  in  section  2488,  R.  S.,  giving  to  the  surveyor- 
general  final  authority  over  surveys  in  California,  the  power  of  supervision  and 
direction  lodged  in  the  Commissioner  of  the  General  Land  Office  and  the  Secre- 
tary of  the  Interior  by  sections  441,  453  and  2478,  R.  S.,  necessarily  extends  to 
surveys  of  public  lands  in  that  State  in  like  manner  as  to  other  public  land 
transactions.  The  Secretary  is  not  bound  to  accept  and  recognize  for  any  pur- 
pose a  survey  of  the  public  lands  in  California  or  elsewhere  where  there  is  mis- 
take or  fraud  in  its  execution  or  approval,  even  though  the  returns  or  notes 
accompanying  it  show  a  portion  of  the  land  embraced  therein  to  be  swamp  and 
overflowed. 

A  purchaser  of  alleged  swamp  and  overflowed  land  from  the  State  of  California  after 
survey  but  before  legal  title  had  passed  to  the  State  by  certification  under  sec- 
tion 2488,  R.  S.,  takes  it  subject  to  the  power  of  the  Secretary  of  the  Interior  to 
reject  the  survey,  if  not  a  lawful  one,  and  to  require  that  a  correct  survey  be 
made. 

Lands  in  the  State  of  California  claimed  under  the  swamp-land  acts,  which  have  never 
been  properly  identified  as  of  the  character  intended  to  be  granted  to  the  State 
under  those  acts,  and  which  have  never  been  certified  or  patented  to  the  State 
thereunder,  are  not  the  subject  of  relinquishment  or  exchange  under  the  act  of 
June  4,  1897. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  April  16,  1902.  (W.  C.  P.) 

The  defendant  in  the  case  of  Gray  Eagle  Oil  Company  v.  C.  W. 
Clarke  has  presented  a  motion  for  review  of  the  decision  of  April  25, 
1901  (30  L.  D.,  670),  wherein  his  selections  of  lots  1  and  2  of  the  SW.  i 
and  lots  1  and  2  of  the  NW.  i  of  Sec.  30,  T.  28  S.,  R.  28  E.,  M.  D.  M., 
California,  presented  December  8,  1899,  and  again  January  13,  1900, 
under  the  provisions  of  the  act  of  June  4, 1897  (30  Stat.,  11,  36),  were 
rejected. 

Both  sides  have  submitted  arguments  both  orally  and  by  printed 
briefs  in  the  course  of  which  every  question  involved  in  the  case  has 
been  fully  presented  and  ably  discussed,  and  the  whole  case  has  been 
again  carefully  examined  and  considered. 

The  provision  of  the  act  of  June  4,  1897,  supra^  under  which  these 
selections  were  presented  reads  as  follows: 

That  in  cases  in  which  a  tract  covered  by  an  unperfected  bona  fide  claim  or  by  a 
patent  is  included  within  the  limits  of  a  forest  reservation,  the  settler  or  owner  thereof 
may,  if  he  desires  to  do  so,  relinquish  the  tract  to  the  government,  and  may  select 
in  lieu  thereof  a  tract  of  vacant  land  open  to  settlement  not  exceeding  in  area  the 
tract  covered  by  his  claim  or  patent;  and  no  charge  shall  be  made  in  such  cases  for 
making  the  entry  or  recording  or  issuing  the  patent  to  cover  the  tract  selected :  Pro- 
vided further f  That  in  cases  of  unperfected  claims  the  requirements  of  the  laws 
respecting  settlement,  residence,  improvements,  and  so  forth,  are  complied  with  on 
the  new  claims,  credit  being  allowed  for  the  time  spejit  on  the  relinquished  claims. 

The  lands  oflfered  as  bases  for  the  selections  of  December  8,  1899, 
were  claimed  by  Clarke  under  a  patent  from  the  State  of  California 
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which  referred  to  the  swamp  land  grant  of  September  28, 1850,  as  the 
source  of  title  in  the  State,  and  to  a  certificate  of  the  register  of  the 
State  land  office  as  showing  that  the  ti^acts  of  swamp  and  overflowed 
lands  therein  described  had  been  duly  and  properly  surveyed  in  accord- 
ance with  law.  The  history  of  this  purported  survey  is  fully  set  forth 
in  the  decision  of  April  25,  1901,  and  need  not  be  repeated  here.  A 
plat  and  field  notes  of  the  claimed  survey  of  this  township,  approved 
b}'  the  surveyor-general  in  1884,  were  rejected  by  your  office  in  1886. 
They  were  again  submitted  without  change,  except  the  addition  of  a 
new  certificate  of  approval  by  the  surveyor-general  dated  February  5, 
1897.  The  survey  was  then  accepted  by  your  office  letter  of  March  1, 
1897,  transmitting  the  triplicate  plats  to  the  surveyor-genei'ul  to  be 
filed  in  the  proper  local  land  office.  They  were  thus  filed  April  26, 
1897.  Earlv  in  March  of  that  year  the  Secretary  of  the  Interior 
directed  a  further  investigation  of  this  surve}"  which  resulted  in  the 
final  rejection  thereof  by  your  office  on  March  2, 1899,  under  instruc- 
tions of  the  SecretaiT  of  January  26,  1899.  No  patent  or  certificate 
covering  these  lands  has  ever  been  issued  to  the  State. 

The  first  question  presented  is  as  to  the  title  of  Clarke  to  the  tracts 
of  land  offered  as  bases  for  the  selections  of  December  8,  1899.  It  is 
not  necessarj'  to  quote  the  assignment  of  errors  presented  in  supj>ort 
of  this  motion  for  review,  for  the  position  taken  by  the  attorneys  is 
sufficientlv  shown  by  a  formal  statement  of  their  contentions  contained 
in  a  printed  brief  as  follows: 

1.  That  the  representation  of  these  lands  as  swamp  and  overflowed  on  the  approved 
plat  and  survey  made  under  the  authority  of  the  United  States  ip9o  facto  and 
instantly, /oreter  identified  them  as  such,  and  the  Department  thereupon  lost  all  juris- 
diction to  affect  this  conclusive  evidence  of  their  character,  it  heing  thus  determined 
that  title  passed  to  the  state  at  the  date  of  the  grant  of  Septemher  28,  1850. 

2.  Even  though  the  Department  after  the  return  of  California  swamp  land  surveys 
has  continued  jurisdiction  to  set  aside  survey,  still  such  return  is  a  record  muniment 
of  the  state's  title,  and  can  only  be  set  aside  or  taken  away  upon  proper  notice  to  the 
state  and  to  the  purchaser  therefrom;  this  not  having  been  given,  the  attempted  set- 
ting aside  of  the  survey  was  void,  and  it  therefore  still  stands. 

3.  Assuming  that  the  Surveyor  General's  return  was  not  conclusive  in  favor  of  the 
state,  it  is  so  in  favor  of  a  party  who  purchases  from  the  state  relying  thereon  with- 
out notice  of  defect  therein.    Clarke  was  such  a  purchaser. 

4.  Assuming  that  the  Department  still  retained  jurisdiction  in  the  premises,  the 
United  States  can  not  take  advantage  of  the  mistake  or  wrong  of  its  own  officers,  and 
hence  can  not  set  aside  this  survey  for  any  alleged  mistake  or  fraud  of  theirs  to 
which  neither  the  state  nor  its^  purchaser  were  parties. 

5.  The  land  w,  a^  a  fact,  indei^endent  of  the  Sur\'^eyor  General's  return,  swamp  and 
overfiowed  in  character ^  and  if  such  return  is  not  conclusive  evidence  of  its  character 
so  as  to  show  title  in  the  state,  Clarke  should  be  permitted  to  establish  its  character 
in  **  some  other  appropriate  mode,"  which  he  hereby  offers  to  do. 

It  is  urgently  insisted  now,  as  it  was  in  the  original  presentation  of 
the  case,  that  the  representation  of  these  tracts  as  swamp  and  over- 
flowed operated  immediately  upon  the  approval  of  the  plat  of  survey 
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to  vest  the  title  thereto  in  the  State  and  that  the  Seeretarv  of  the  Inte- 
rior  had  no  further  jurisdiction  over  such  lands,  the  arguments  now 
advanced  and  the  authorities  now  cited  in  support  of  that  proposition 
l>eing  substantially  the  same  as  were  used  then. 

The  general  authority  and  duty  of  the  Secretary  of  the  Interior  to 
require  correct  surveyvS  of  the  public  lands,  preparatory  to  their  dis- 
position, and  to  reject  fraudulent  or  incorrect  survej^s  or  those  not 
made  in  conformity  with  the  law  and  regulations  thereunder  after 
approval  by  the  surveyor-general,  are  not  questioned.  It  is  con- 
tended, however,  that  a  different  rule  obtains  as  to  sun'eys  in  Cali- 
fornia where  any  tract  of  land  embraced  therein  is  represented  as 
swamp  and  overflowed.  The  claim  is  that  the  approval  of  the  sur- 
veyor-general concludes  the  Secretary  and  prevents  him  from  taking 
any  action  looking  to  a  rejection  or  correction  of  such  a  survey  at 
least  so  far  as  the  tracts  thus  represented  as  swamp  and  overflowed 
are  concerned.  This  contention  is  based  upon  a  provision  of  the  act 
of  July  23,  1866  (14  Stat.,  218),  which  reads  as  follows: 

That  in  all  cases  where  township  surveys  have  been,  or  shall  hereafter  be,  made 
under  authority  of  the  United  States,  and  the  plats  thereof  approved,  it  shall  be  the 
duty  of  the  Commissioner  of  the  General  Land  Office  to  certify  over  to  the  State  of 
California,  as  swamp  and  overflowed,  all  the  lands  represented  as  such,  upon  such 
approved  plats,  within  one  year  from  the  passage  ot  this  act,  or  within  one  year  from 
the  return  and  approval  of  such  township  plats. 

This  provision  was  substantially  re-enacted  as  section  2488,  Revised 
Statutes,  which  provides: 

It  shall  be  the  duty  of  the  Commissioner  of  the  General  Land  Office,  to  certify 
over  to  the  State  of  California,  as  swamp  and  overflowed  lands,  all  the  lands  repre- 
sented  as  such  upon  the  township  surveys  and  plats,  whether  made  before  or  after 
the  23rd  day  of  July,  1866,  under  the  authority  of  the  United  -States. 

This  provision  did  not  authorize  a  new  class  of  surveys  but  speaks 
of  the  ordinary  surveys  of  the  public  lands  over  which  the  Secretary 
has  full  power  and  control.  It  does  not  contemplate  the  making  of 
surveys  for  the  express  purpose  of  identifying  swamp  and  over- 
flowed lands,  but  refers  to  those  authorized  by  law  for  placing  the 
public  lands  in  condition  for  disposal  under  the  general  land  laws. 
This  provision  imposed  no  new  duty  upon  the  surveyor.  It  is 
required  in  all  surveys  that  the  notes  or  returns  of  the  surveyor 
shall  show  the  character  and  quantity  of  the  lands  surveyed.  The 
preparation  of  the  notes  and  returns  which  are  to  be  consulted  for 
ascertaining  the  facts  necessary  to  the  identification  of  swamp  and 
overflowed  lands  is  merely  an  incident  of  the  surveys  spoken  of  in  the 
act  of  1866  and  section  2488  of  the  Revised  Statutes,  just  as  it  is 
an  incident  of  all  other  surveys  of  the  public  lands.  The  surveys  in 
California  were  to  be  made  as  all  other  surveys.  The  mere  fact  that 
the  notes  or  returns  made  in  connection  with  a  survey  are  to  be  re- 
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ceived  as  conclusive  proof  of  the  charac'ter  of  the  lands  surveyed  or 
of  a  certain  class  of  them,  should  not  and  does  not  deprive  the  Secre- 
tary of  the  Interior  of  the  authority  vested  in  him  to  secure  correct 
surveys  of  the  public  lands,  nor  does  it  relieve  hun  of  the  duty  im- 
posed upon  him  of  requiring  that  the  work  in  connection  with  such  a 
survey  shall  be  actually  and  correctly  performed  in  conformity  with 
the  law  and  regulations.  Where  such  incidents  follow  public  surveys 
the  necessity  for  the  full  performance  of  the  duty  of  supervision  is 
heightened,  not  lessened.  The  language  of  the  act  of  1866  does  not 
indicate  an  intent  to  take  the  execution  of  surveys  in  California  out 
of  the  control  and  supervision  of  the  Secretary  of  the  Interior.  The 
effect  of  that  act  was  to  make  conclusive  against  the  government  cer- 
tain facts  established  bv  its  records  made  in  connection  with  the  sur- 
vey  of  the  public  lands  coming  within  the  terms  of  that  act.  Neither 
the  manner  of  making  those  surveys  nor  the  procedure  in  connection 
therewith  was  changed  in  any  particular.  The  Secretary  of  the  Inte- 
rior has  the  same  authority  and  duty  to  require,  in  respect  of  surveys 
coming  within  the  purview  of  that  act,  a  correct  and  honest  execution 
of  the  work  as  he  has  in  other  cases  of  surveys  of  the  public  lands. 

The  argument  in  support  of  this  motion  for  review  goes  upon  the 
theory  that  the  United  States  surveyor-general  for  the  State  of  Cali- 
fornia is  constituted  a  special  tribunal,  and  that  his  approval  of  a  sur- 
vey is  a  judicial  determination  that  any  tract  characterized  by  that 
survey  as  swamp  and  overflowed  passed  to  the  State  under  the  act  of 
1850.  It  is  claimed  this  position  has  support  in  expressions  found  in 
decisions  of  this  Department.  Thus,  in  California  v,  Martin  (5  L.  D., 
99),  the  return  of  the  surveyor-general  is  spoken  of  as  ^^  a  final  adjudica- 
tion, "and  it  is  said  that  his  "adjudication  and  decision  ....  has  the 
same  binding  force  and  effect  as  any  other  final  judgment  and  can  only 
be  impeached  or  set  aside  on  the  ground  of  fraud  or  mistake  in  its  pro- 
curement."" In  the  case  of  State  of  California  (14  L.  D.,  253)  the  sur- 
veyor-general is  said  to  be  the  ''tribunal  to  determine  what  lands  were 
swamp  at  the  date  of  the  grant."  But  the  inaocui-acy  in  thus  describ- 
ing the  functions  of  the  surveyor-general  is  pointed  out  in  the  later 
case  of  State  of  California  (23  L.  D.,  230,  234).  In  the  absence  of 
express  provision  in  section  2488  giving  to  the  surveyor-general  final 
authority  over  surveys  in  California,  the  power  of  supervision  and 
direction  lodged  in  the  Commissioner  of  the  General  Land  Office  and 
the  Secretary  of  the  Interior  by  sections  441,  453,  and  2478  of  the 
Revised  Statutes  necessarily  extends  to  surveys  of  public  lands  in  that 
State  in  like  manner  as  to  other  public  land  transactions.  Knight  v. 
U.  S.  Land  Association  (142  U.  S.,  161,  167);  Orchard  v.  Alexander 
(157  U.  S.,  372,  375);  Catholic  Bishop  of  Nesqually  v.  Gibbon  (158  U. 
S.,  155,  166);  Pai-sons  v.  Venzke  (164  U.  S.,  89,  91). 

The  decisions  of  the  supreme  court  cited  and  relied  upon  in  support 
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of  this  motion,  which  are  the  same  as  were  referred  to  when  the  case 
was  under  consideration  before,  do  not,  as  was  pointed  out  in  the 
former  decision,  involve  any  question  as  to  the  effe<5t  to  be  given  a 
false  or  fraudulent  survey.  In  Tubbs  i\  Wilhoit  (138  U.  S.,  134, 
142),  it  was  pointed  out  that  prior  to  April  17,  1879,  it  had  not  been 
the  practice  to  require  specific  approval  by  the  Commissioner  of  the 
General  Land  Office  before  surveys  or  plats  of  townships  were  deemed 
so  far  final  as  to  sanction  sales  or  selections  of  the  lands  surveved  and 
platted,  and  in  connection  with  that  statement  it  was  said: 

It  is  true  that  wherever  fraud  or  error  existed  in  the  action  of  the  United  States 
surveyor-^neral  for  the  State,  the  power  of  correction  was  vested  in  the  commissioner, 
but  where  the  survey  w^as  itself  correct  and  the  township  plat  conformed  thereto, 
they  became  final  and  effective  when  filed  in  the  local  land  ofiice  by  that  officer. 

It  was  also  pointed  out  that  the  same  views  bad  been  expressed  by 
Secretary  of  the  Interior  Schurz  in  1877  and  held  to  be  correct  by  the 
supreme  court  in  Fmsher  i\  O'Connor  (115  U.  S.,  102,  114).  The 
last-cited  case  goes  far  to  sustain  the  position  taken  in  the  decision 
here  sought  to  be  reviewed  in  that  it  recognizes  the  authority  of  the 
Secretary  to  control  the  matter  of  the  survey  of  the  public  lands. 
These  decisions  of  the  supreme  court  support  the  proposition  that  the 
Secretary  of  the  Interior  is  not  bound  to  accept  and  recognize  for  any 
purpose  a  survey  of  the  public  lands  in  Calfornia  or  elsewhere  where 
there  is  mistake  or  fraud  in  its  execution  or  approval,  even  though 
the  returns  or  notes  accompanying  it  show  a  portion  of  the  land 
embraced  therein  to  be  swamp  and  overflowed.  ' 

If  there  was  fraud  or  error  in  the  survey  of  this  township  or  its 
approval,  the  Secretary  had  power  to  require  its  correction.  There 
was  grave  error,  if  not  fraud,  and  the  Secretary,  in  the  exercise  of  the 
authority  vested  in  him,  set  it  aside  and  directed  that  a  new  one  be 
made.  No  new  survey  had  been  approved  or  accepted  prior  to 
Clarke's  selection,  and,  hence,  there  was  not  at  that  time  any  existing 
survey  of  this  township  that  could  afford  any  evidence  as  to  the  char- 
acter of  the  tracts  in  question. 

The  power  of  correction  exists,  at  least,  so  long  as  the  legal  title 
has  not  passed  from  the  United  States  by  the  issuance  of  a.patent  or  its 
equivalent,  which,  under  section  2488,  is  a  certification.  It  was  exer- 
cised in  due  time  in  respect  of  the  survey  in  question  here. 

The  execution  of  the  survey  was  a  matter  in  which  the  State  could 
have  no  voice,  and,  hence,  it  was  not  necessary  that  notice  of  any  pro- 
posed examination  as  to  the  manner  in  which  the  work  was  done 
should  be  given  her  or  any  one  claiming  under  her.  It  has  never  been 
the  practice  of  the  land  department  to  give  such  notice.  Applying  the 
statement  of  the  supreme  court  quoted  above,  it  is  only  upon  the  con- 
dition that  the  survey  was  itself  correct  and  the  township  plat  con- 
formed thereto  that  they  became  final  and  effective  as  evidence  of  the 
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character  of  the  land  shown  to  be  swamp  and  overflowed.  Before  the 
matter  had  passed  beyond  the  jurisdiction  of  the  Secretary  in  this 
case  appropriate  action  was  taken  which  effectually  prevented  the  sur- 
vey of  said  township  being  accepted  as  conclusive  evidence  for  any 
purpose.  If  such  action  was  effectual  against  the  State  it  was  equally 
so  against  all  persons  claiming  through  her.  If  the  evidence  relied 
upon  did  not  exist  there  was  nothing  whatever  to  support  the  claim 
whether  asserted  directly  by  the  State  or  by  another  claiming  as  her 
grantee.  It  is  therefore  wholly  unimportant  whether  Clarke  pur- 
chased after  the  survey  in  question  had  been  set  aside,  as  appeared  to 
be  the  fact  when  the  case  was  originally  under  consideration,  or 
whether  he  claims,  as  is  now  asserted,  under  a  purchase  initiated  before 
that  action  was  had  and  consummated  afterward.  So  long  a«  the  legal 
title  had  not  passed  to  the  State  by  certification  under  section  24SS  he 
took  the  land  subject  to  the  power  of  the  Secretary  to  reject  the  sur- 
vey, if  it  was  not  a  lawful  one,  and  to  require  that  a  correct  survey  be 
made.  He  did  not  become  a  bo7m  fide  purchaser  under  these  circum- 
stances.    Hawley  v.  Diller  (178  U.  S.,  476.) 

But  if  notice  of  the  proposed  rejection  of  the  survey  had  been  neces- 
sary, its  only  purpose  would  have  been  to  afford  the  State  an  oppor- 
tunity to  show  that  the  Secretary  was  without  authority  in  the  premises 
or  that  the  facts  surrounding  the  survey  did  not  call  for  or  justify  its 
rejection.  Notice  and  consequent  opportunity  to  be  heard  while  the 
matter  remained  in  the  control  of  the  Secretlirv  are  all  that  could  be 
expected  or  demanded.  The  State  is  not  here  complaining,  and  its 
grantee,  Clarke,  was,  by  the  decisions  of  the  Commissioner  of  the 
General  Land  Office  of  January'  30, 1901,  rejecting  Clarke's  first  selec- 
tions of  the  lands  in  controversy,  fully  notified  of  the  rejection  of  the 
survey  and  of  the  proceedings  leading  thereto.  No  new  survey  had 
yet  been  effected  and  no  disposition  of  the  land  had  been  made  or 
attempted,  so  that  the  matter  was  still  in  a  situation  where  upon  a 
proper  showing  that  the  rejection  of  the  survey  was  beyond  the 
authority  of  the  Secretary,  or  that  the  survey  had  been  correctly 
executed  and  was  rejected  upon  a  misapprehension  of  the  facts,  the 
Secretary  could  have  revoked  the  rejection  and  have  given  full  effect 
to  the  survey.  But  at  no  time  has  any  attempt  been  made  to  demon- 
strate that  the  facts  surrounding  the  survey  were  not  as  found  by  the 
Secretary  or  that  such  facts  did  not  require  its  rejection.  If  the  sur- 
vey was  rejected  upon  a  misapprehension  of  the  facts,  Clarke  has  had 
ample  opportunity  to  show  the  real  situation,  but  has  failed  to  take 
any  steps  in  that  direction.  Upon  the  question  of  the  authority  of 
the  Secretaiy  to  reject  the  survey,  Clarke  was  fully  heard  upon  his 
appeal  from  the  Commissioner  of  the  General  Land  Office  and  again 
upon  the  motion  for  review  now  under  consideration.  .  After  careful 
consideration  of  the  argument  presented  upon  that  question,  the 
authority  of  the  Secretary  was  sustained  in  the  decision  under  review, 
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and  after  like  attention  to  the  argument  since  submitted  that  ruling  is 
here  adhered  to. 

It  is  now  contended  that  the  land  is  as  a  fact  swamp  and  overflowed 
and  that  if  the  return  of  the  surveyor-general  is  not  to  be  accepted  as 
conclusive  evidence  of  that  fact  Clarke  should  be  permitted  to  estab- 
lish its  character  by  other  evidence.  In  other  words,  he  asks  to  be 
now  allowed  to  perfect  his  selections  as  of  the  time  they  were  made, 
by  proof  that  he  had  title  to  the  ti*acts  of  land  offered  as  bases  for 
such  selections.  The  proof  of  title  to  the  lands  relinquished  is  a  neces- 
sary factor  in  exchanges  authorized  by  the  act  of  1897.  Until  satis- 
factory proof  that  the  title  to  the  lands  offered  in  exchange  for  others 
is  in  the  applicant  is  submitted,  he  has  not  done  all  that  is  required  of 
him.  Until  he  has  done  all  that  is  required  of  him  he  acquires  no 
vested  right  in  the  land  he  proposes  to  select.  This  proposition,  to 
now  submit  proof  necessary  to  perfect  his  application  as  of  the  date  it 
was  presented,  can  not  be  approved.  Neither  would  it  be  of  any  avail 
to  him  to  allow  him  to  submit  such  proof  with  a  view  to  perfecting 
his  application  as  of  the  date  when  it  shall  be  presented,  because  the 
now  known  character  of  the  lieu  land  applied  for  is  such  as  to  prevent 
its  selection  under  the  provisions  of  said  act  of  June  4,  1897. 

In  concluding  this  branch  of  the  case  it  will  suflSce  to  say,  that  the 
swamp-land  act  of  September  28,  1850,  specifically  required  the 
issuance  to  the  State  of  both  a  certificate  and  a  patent;  that  section 
2488  of  the  Revised  Statutes,  taken  from  the  later  act  of  July  23, 
1866,  specifically  requires  the  issuance  of  a  certificate  to  the  State; 
that  the  lands  relinquished  as  a  basis  for  the  selections  filed  December 
8,  1899,  have  never  been  certified  or  patented  to  the  State;  that  they 
have  never  been  identified  as  of  the  character  intended  to  be  granted 
to  the  State  by  said  swamp-land  acts,  under  which  Clarke  claims, 
except  by  a  survey  repudiated  and  rejected  by  the  Secretary  of  the 
Interior,  before  the  State's  conveyance  to  Clarke  and  before  his 
attempted  relinquishment  under  the  act  of  June  4,  1897,  because  the 
survey  was  erroneously,  if  not  fraudulently,  made  and  did  not  con- 
form to  law  and  existing  regulations.  Lands,  the  title  to  which  is  in 
this  condition,  are  not  ^'covered  ...  by  a  patent"  and  are  not 
the  subject  of  relinquishment  or  exchange  under  the  forest  reserve 
lieu  land  act.     (See  29  L.  D.,  594.) 

All  questions  presented  by  this  motion  for  review,  except  that  as  to 
the  validity  of  Clarke's  title  to  the  tracts  offered  a,s  bases  for  his  selec- 
tions of  December  8,  1899,  are  discussed  and  ruled  upon  in  a  decision 
of  the  12th  instant,  denying  a  similar  motion  in  the  case  of  Kern  Oil 
Company  et  al,  i\  Clarke,  and  it  is  not  necessary  to  repeat  that  discus- 
sion here. 

April  14,  1902,  Clarke  filed  an  amended  motion  for  review,  urging 
that  the  records  show  that  no  protest  was  ever  presented  against  his 
selection  of  lots  1  and  2  of  the  NW.  i  of  said  section  30,  T.  28  S., 
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R.  28  E.,  and  *'that  there  is  no  contention  or  claim  by  any  person 
whomsoever,  that  this  one  hundred  and  sixtj'  (160)  acres  was  occupied 
or  claimed  by  anybod}^  or  was  mineral  in  character  at  the  time  of 
selection;  that  the  record  is  entirely  free  from  any  such  claim  and 
that  there  is  no  issue  raised  in  respect  thereto,  nor  can  there  be  in  the 
record  as  it  stands  for  review."  It  is  claimed  that  under  these  circum- 
stances Clarke's  selection  of  these  two  lots  should  be  approved. 

An  examination  of  the  files  now  before  the  Department  does  not 
disclose  the  original  protest  against  the  selection  of  said  lots.  There 
is,  however,  ample  proof  that  such  a  protest  was  duly  filed  by  the 
Gray  Eagle  Oil  Company.  A  letter  of  the  register  of  the  local  land 
office  to  the  Commissioner  of  the  General  Land  Office,  dated  June  26, 

1900,  states  that  this  protest  was  filed  February  10,  1900,  purports  to 
give  the  substance  thereof,  and  recommends  that  a  hearing  be  ordered 
thereon.     Th(^  decision  of  the  General  Land  Office  of  February  11, 

1901,  mentioned  this  protest  and  pui*ports  to  quote  its  material  parts. 
Notations  upon  various  papers  in  the  files  also  mention  said  protest. 
In  a  petition  filed  by  Clarke  in  this  Department  January  18, 1901,  ask- 
ing that  the  S;»cretftry  in  the  exercise  of  his  supervisor}'  authority' 
direct  the  Commissioner  of  the  (General  Land  Office  to  forward  the 
papers  in  said  case  for  departmental  action,  in  advance  of  action  by 
the  Geneml  Ltmd  Office,  it  is  alleged  that  Clarke  filed  selections  for 
the  lots  1  and  )>  of  the  N W.  \  of  said  section  30  and  for  lots  1  and  2  of 
the  SW.  i  thereof,  and  it  is  said: 

That  upon  the  10th  day  of  Febniary,  1900,  the  Gray  Eagle  Oil  Company,  the 
protestant  in  the  above  entitled  cases,  filed  in  the  United  States  land  office  at  Visalia, 
California,  a  verified  protest  apiinst  each  of  the  above  foreht  lieu  selections  of  said 
Clarke,  asking  that  such  selections  be  rejected  and  disallowed  on  the  ground  that  the 
lands  selecte<l  were  covere<l  by  prior  j>lacer  mining  locations  and  that  the  same  were 
mineral  in  character  and  not  subject  to  selections  under  the  forest  reserve  lieu  land 
ac't  and  asking  that  a  hearing  be  ordered  to  determine  the  character  of  the  lands 
selected. 

At  another  place  in  said  petition  it  is  said: 

That  these  petitioners  attach  hereunto  a  copy  of  each  of  the  protests  filed  in  the 
above  cases  marked  respectively  Exhibits  **  A  "  and  "  B." 

Attached  to  the  petition  is  an  exhibit  marked  ''A"  which  purports 
to  be  a  copy  of  a  prote.st  by  the  Gray  Eagle  Oil  Company  ogainst 
Clarke's  selection  of  lots  1  and  2  of  the  NW.i  of  said  section  30, 
which  contains  the  language  quoted  hy  the  Commissioner  of  the  Gen- 
eral Land  Office  in  his  decision  of  February  11,  1901.  It  is  clear  that 
there  was  a  protest  againi^t  said  selection  and  that  the  amended  motion 
for  review  was  evidently  made  under  misapprehension  of  the  facts. 

It  is  not  believed  that  there  was  anv  error  in  the  conclusion  reached 
in  the  original  decision  in  this  case,  and  therefore  the  motions  for 
review  are  denied. 
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repayment— desert-land  entry— non-contigrors  tracts. 

Abraham  Cole. 

The  right  of  repayment  will  be  recognized  in  case  of  a  desert-land  entry  erroneously 
allowed  for  land  on  both  sides  of  a  meandered  stream,  which  was  of  the  class 
which  should  have  been  meandered,  and  which  renders  the  tracts  embraced 
within  the  entry  non-contiguous,  notwithstanding  the  entry  was  canceled  for  a 
different  reason. 

Secretary  Hitchcock  to  the  Cmnmimio7i€T  of  the  General  Land  Office^ 
(W.  V.  D.)  April  23,  1902.  (C.  J.  G.) 

Abraham  Cole  appeals  from  the  decision  of  your  office  of  October 
18, 1901,  denying  his  application  for  repayment  of  the  first  instalment 
of  purchase  money  paid  by  him  on  desert-land  entry,  made  May  31 
1890,  for  the  W.  i  SW.  i,  lot  4,  SW.  i  NW.  i,  lot  3,  lots  1,  2,  5,  6  and 
7,  SE.  i  SE.  i,  Sec.  22,  SW.  i  NW.  i  Sec.  23,  NW.  i  NW.  i.  Sec.  26, 
and  NE.  i  NE.  i,  Sec.  27,  T.  7  N.,  R.  1  W.,  Boise  City,  Idaho,  land 
district. 

Repayment  is  claimed  upon  the  ground  that  the  entry  was  errone 
ously  allowed  and  not  susceptible  of  confirmation,  within  the  meaning 
of  section  2  of  the  act  of  June  16,  1880  (21  Stat.,  287),  because  the 
tracts  embraced  therein  are  situated  on  both  sides  of  a  meandered 
stream,  and  must  therefore  be  regarded  as  non-contiguous.  The  ap- 
plication was  denied  b}'  3^our  office  for  the  reason  that  the  entry  was 
procured  upon  the  false  and  misleading  representations  of  the  entry- 
man,  in  this,  that  it  was  developed  at  a  hearing  ordered  upon  the  report 
of  a  special  agent  that  the  land  in  question  is  more  valuable  for  the 
mineral  it  contains  than  for  agricultural  purposes,  is  not  susceptible  of 
irrigation,  and  the  entry  canceled  for  that  reason. 

It  is  shown  by  the  plat  of  survey  that  the  Payette  river,  which  is 
a  meandered  stream,  flows  through  this  land,  and  it  was  so  stated  by 
the  entryman  in  his  declaration  at  the  time  of  filing  his  application  to 
enter.  The  fact  that  the  different  tracts  included  in  this  entry  are 
thus  rendered  non-contiguous  is  conceded  by  your  office. 

The  last  proviso  to  the  first  section  of  the  desert-land  act  of  March 
3,  1877  (19  Stat.,  377),  is  as  follows: 

That  no  person  shall  be  permitted  to  enter  more  than  one  tract  of  land  .... 
which  shall  be  in  compact  form. 

.  If  the  tracts  composing  this  entry  are  rendered  non-contiguous  by 
reason  of  being  on  both  sides  of  a  meandered  stream,  the  entry  is  nec- 
essarily non-compact  in  fonii  for  the  same  reason,  as  the  terra  "com- 
pact" is  sufficiently  comprehensive  to  exclude  every  condition  or 
relation  that  would  render  tracts  of  land  non-contiguous.  Therefore, 
in  the  allowance  of  this  entrv,  there  was  a  clear  violation  of  the  statu- 
tory  requirement  of  compactness,  which  precluded  its  confirmation. 
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This  being  true,  the  reason  for  the  cancellation  of  the  entry,  upon 
application  for  repaj-ment,  is  of  no  moment.  William  D.  Wheeler 
(30  L.  D.,  355);  Henry  Cannon  (30  L.  D.,  362).  In  the  matter  of  an 
entr}"  under  the  homestead  law  it  has  frequently  been  held  that  the 
same  can  not  be  allowed  for  land  on  both  sides  of  a  meandered  stream 
which  was  of  the  class  that  should  have  been  meandered,  and  which 
renders  the  entry  non-contiguous. 

The  decision  of  your  office  is  reversed  and  repayment  will  be 
allowed  as  applied  for,  unless  it  shall  appear,  upon  investigation,  that 
the  stream  in  question  is  one  that  under  the  regulations  should  not 
have  been  meandered. 


lieu  selection  under  act  of  june  4,  1897— mineral  land. 
Bakersfield  Fuel  and  Oil  Co.  v,  Saalburg. 

No  rights  become  vested  in  a  selet'tor  under  the  act  of  June  4,  1897,  until  there  has 
been  a  concurrence  of  ( 1 )  a  relinquishment  to  the  United  States  of  the  ba^se  land 
with  proof  that  the  relinquishment  carries  full  title,  and  (2)  a  selection  of  other 
land  in  lieu  of  that  relinquished  with  proof  that  the  land  selected  is  at  the  time 
of  such  concurrence  of  the  character  and  condition  subject  to  selection. 

Where  a  selection  is  not  accompanied  by  a  showing  that  the  land  selected  is  vacant, 
no  vested  rights  are  obtained  by  its  presentation,  and  an  affidavit  subsequently 
filed  to  the  effect  that  the  land  was  vacant  at  the  time  of  attempted  selection, 
can  not  be  given  a  retroactive  operation  so  as  to  perfect  the  selection  as  of  the 
date  of  its  filing. 

When  an  applicant  for  public  lands  under  the  non-mineral  laws  has  complied  with 
all  the  terms  and  conditions  necessary  to  secure  title  to  a  particular  tract  of  land, 
he  acquires  a  vested  interest  therein,  if  it  is  then  not  known  to  contain  mineral 
deposits  and  is  otherwise  of  the  condition  and  character  subject  to  dij?po8itioa 
under  the  law  under  which  he  seeks  title,  and  thenceforth  the  mining  laws  have 
no  application  to  the  land,  the  applicant  is  regarded  as. the  equitable  owner,  the 
government  holds  the  legal  title  in  trust  for  him,  and  no  subsequent  discovery 
of  mineral  in  the  land,  or  other  change  in  its  condition  or  character,  can  impair 
or  in  any  manner  affect  his  right  or  title. 

In  a  case  where,  before  a  selector  complies  with  the  terms  and  conditions  necessary 
to  secure  a  vested  right  under  the  ac^t  of  June  4,  1897,  it  is  shown  by  exploration 
and  development  that  the  selected  tract  is  in  fact  mineral,  and  is  claimed  and 
occupied  under  a  mining  location,  the  selection  must  be  rejected. 

Secretary  lilt chajck  to  tJie  Co)iimif<H loner  of  the   Generai  Land  Offic€y 
(W.  V.  D. )  April  i?J,  1902.  (G.  F.  P.) 

December  26,  1899,  Samuel  W.  Saalburg  filed  selection  under  the 
act  of  June  4,  1897  (80  Stat,  11,  36),  for  the  N.  i  of  SE.  i  of  Sec.  18, 
T.  28  S.,  R.  28  E.,  M.  D.  M.,  being  surveyed  land  in  the  Visalia,  Cali- 
fornia,  land  district,  in  lieu  of  an  equal  quantity  of  patented  land 
owned  by  him  in  a  public  forest  reservation. 

A  recorded  deed  by  the  selector  relinquishing  and  reconveying  to 
the  United  States  the  base  land,  an  abstract  of  title  thereto,  and  an 
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affidavit  stating  that  the  land  selected  was  non-mineral  in  character 
accompanied  the  selection,  but  there  was  no  proof  that  the  selected 
land  was  vacant. 

A  different  tract  from  that  relinquished  was  erroneously  described 
by  Saalburg  in  his  foraial  application  as  the  basis  for  the  lieu  selec- 
tion, and  February  8,  1900,  he  amended  the  application  so  as  to  cor- 
rectly describe  the  tract  relinquished. 

February  20,  1900,  the  Bakersfield  Fuel  and  Oil  Company  tiled  a 
corroborated  protest,  alleging  that  at  the  date  the  selection  was  filed 
the  selected  land  was  occupied  by  the  protestant  under  a  placer  minings 
location  co veering  the  entire  SE.  i  of  said  section; — 

that  at  the  time  of  making  said  location  the  locatora  thereof  had  made  a  discovery 
of  minerals  thereon  and  within  the  boundary  lines  of  said  placer  mining  claim,  which 
discovery  consisted  of  finding  sands  and  shale  containing  petroleiun  and  the  resi- 
daum  of  petroleum  in  such  quantities  and  state  sui  would  lead  any  petroleum  miner 
to  make  further  development  upon  said  claim  for  the  purpose  of  ascertaining  the 
quantity  of  petroleum  therein  contained; — 

that  at  the  time  of  filing  said  selection  the  land  embraced  in  the  mining 
location  had  been  and  was  being  worked  and  developed,  by  the  protes- 
tant, for  its  mineral  oils,  and  at  the  date  of  the  protest  was  still 
occupied  by  the  protestant,  and  that  a  well  had  l>een  sunk  thereon  ia 
which  petroleum  was  found.  Affidavits  subsequently  filed  state  that 
a  well  had  been  sunk  on  the  premises,  in  which  oil  in  paying  quantities. 
has  been  found. 

February  21,  1900,  your  office  directed  the  local  officers  at  Visalia,. 
California,  to  suspend  from  disposition,  until  further  orders,  the 
lands  in  certain  townships  in  their  district,  including  T.  28  S.^ 
R.  28  E.,  in  which  the  lands  in  controversy  are  situated. 

February  25,  1901,  an  affidavit  dated  two  days  before  was  tiled  by 
the  selector  in  the  local  office,  stating: 

That  on  December  26th,  1899,  and  on  February  8th,  1900,  there  was  no  occupation- 
of  said  land  adverse  to  the  selection  thereof  under  the  act  of  June  4, 1897,  by  Samuel 
W.  Saal]>urg;  that  on  both  of  said  daten  the  land  applied  for  was  agricultural  in 
character  and  contained  no  known  deposits  of  coal  or  other  minerals. 

June  12,  1901,  3'^our  office  rendered  a  decision  superseding  a  prior 
one,  not  here  material.  By  the  later  decision  your  office  rejected  the 
selection  on  the  ground  that  Saalburg  did  not  accompany  the  selection 
with  any  proof  that  the  selected  land  wa«  unoccupied  and  therefore 
subject  to  selection,  and  on  the  further  ground  that  this  land  had  been  * 
suspended  from  disposition  before  the  proof  necessary  to  perfect  the 
selection  was  presented. 

The  selector  has  appealed  to  the  Department. 

There  has  been  no  point  of  time  in  this  case  when  there  was  a  con- 
currence of  (1)  a  relinquishment  to  the  United  States  with  proof  that 
the  relinquishment  carried  full  title,  and  (2)  a  selection  of  other  land. 
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in  lieu  of  that  relinquished  with  proof  that  the  land  selected  "was  at  the 
time  of  such  concurrence  of  the  character  and  condition  subject  to 
selection.     Inasmuch  as  no  showing  that  the  land  selected  was  vacant 
accompanied  the  selection,  no  vested  right  was  obtained  by  its  presen 
tation.    The  affidavit  filed  February  25, 1901,  does  not  puiport  to  show, 
nor  has  the  selector  otherwise  attempted  to  prove,  that  the  land  has 
not  been  since  February  8,  190(),  lawfully  occupied  and  claimed  under 
the  mining  laws  or  that  it  has  not  been  since  that  time  demonstrated 
to  contain  valuable  deposits  of  oil  and  therefore  to  be  mineral  in  char 
acter  and  not  subject  to  selection.     For  aught  that  appears  in  the 
affidavit  the  land  mav  have  been  at  the  time  when  the  affidavit  was 
made  occupied  and  claimed  by  protestant  or  others  under  the  mining 
laws  and  have  been  yielding  oil  in  large  and  paying  quantities.    Indeed 
the  affidavit,  as  a  matter  of  apparent  caution,  refers  to  the  dates  of 
December  26,  1899,  and  February  8, 1900,  and  says:  "This  affidavit  is 
made  upon  the  evidence  then  found  upon  the  surface  of  the  ground; 
•deponent  does  not  undertake  to  express  an  opinion  in  this  affidavit  as 
to  what  may  be  under  the  ground."    This  affidavit  cannot  be  given  a 
retrospective  operation  so  as  to  perfect  the  selection  as  of  December 
26,  1899,  or  February  8,  1900,  as  against  the  protestant  who,  accord- 
ing to  the  undisputed  proof  now  before  the  Department,  was  in  the 
possession  and  occupanc}'  of  the  land  at  the  time  this  affidavit  was  filed, 
and  was  then  engaged  in  developing  and  utilizing  its  mineral  resources 
which  had  been  discovered  and  claimed  by  it  under  the  mining  laws. 
Mineral  lands  not  being  ^'open  to  settlement"  are  not  subject  to  selec- 
tion under  the  act  of  June  4,  1897;  and  by  reason  of  various  provi- 
sions in  the  public  land  laws  public  lands  containing  valuable  mineral 
deposits  are  subject  to  exploration,  location,  occupation  and  purchase 
under  the  mining  laws  and  are  not  subject  to  disposition  under  other 
law?.     But  since  public  lands  may  contain  \^luable  mineral  deposits 
which  have  not  been  discoverer!  or  in  anv  wav  become  known,  therebv 
making  it  possible  for  persons  to  in  good  faith  make  entry  thereof  and 
obtain  patents  therefor  under  the  non-mineial  laws  without  having 
at  the  time  any  knowledge  of  such  mineral  deposits  and  without  being 
reasonably  charged  with  notice  thereof,  and  since  controlling  equitable 
considerations  and  the  stability  of  titles  obtained  from  the  United 
States  require  that  a  perfected  equitable  or  legal  title  ought  not  to  be 
disturbed  or  affected  by  the  subsequent  discovery  of  mineral  in  the 
land,  it  has  come  to  be  regarded  as  settled  law,  established  by  a  long 
line  of  judicial  and  departmental  decisions,  that  when  an  applicant 
under  the  non-mineral  laws  has  complied  with  all  the  terms  and  condi- 
tions necessary  to  secure  title  to  a  particular  tract  of  land,  he  acquires 
a  vested  interest  therein,  if  it  is  then  not  known  to  contain  valuable 
minei-al  deposits  and  is  otherwise  of  the  condition  and  character  sub- 
ject to  disposition  under  the  law  under  which  he  seeks  title,  and  thence- 
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forth  the  mining  laws  have  no  application  to  the  land,  the  applicant  is 
regarded  avS  the  equitable  owner,  the  government  holds  the  legal  title 
in  trust  for  him,  and  no  subsequent  discovery  of  mineral  in  the  land 
or  other  change  in  its  condition  or  character  c*an  impair  or  in  any  man- 
ner affect  his  right  or  title.  (See  Kern  Oil  Co.  et  al.  v,  Clarke,  30 
L.  D.,  550;  Gray  Eagle  Oil  Co.  v.  Clarke,  30  L.  D.,  570;  Kern  Oil 
Co.  V.  Clotfelter,  30  L.  D.,  583;  Kern  Oil  Co.  et  al.  v,  Clarke,  31 
L.  D.,  288.) 

In  this  case  the  selector  has  never  complied  >vith  the  terms  and  con- 
ditions necessary  to  secure  title  under  the  act  of  June  4, 1897,  the  land 
in  controversy  has  therefore  continued  to  be  subject  to  the  mining  laws, 
and  the  protestant,  as  appears  by  the  uncontradicted  proofs  now  before 
the  Department,  has  by  exploration  and  development  under  the  mining 
laws  demonstrated  that  the  land  is  mineral  in  character  and  is  now 
claiming  and  occupying  the  same  under  a  mining  location. 

Apart  therefore  from  any  considei-ation  of  the  order  of  suspension 
of  February  21,  1900,  your  oflSce  decision  rightfully  rejected  Saal- 
burg's  selection,  and  for  the  reasons  herein  given  that  decision  is 
aflSiTned. 


"WHITE  EARTH  INDIAN  RESERVATION-SAJLE  OF  TIMBER— ACT  OP  JUNE 

7,  1897. 

Opinion. 

All  Indians  residing  upon  the  White  Earth  reservation  are  entitled  to  share  in  the 
proceeds  of  dead  timber  on  that  reservation  disponed  of  under  the  act  of  June 
7,  1897. 

The  township  in  the  White  Earth  reservation  set  apart  for  the  special  occupancy  of 
the  Pembina  Indians  is,  so  far  as  the  act  of  June  7,  1897,  is  concerned,  to  be 
regarded  as  a  separate  reservation,  and  not  a  part  of  the  White  Earth,  and  the 
Indians  residing  thereon  are  entitled  to  the  proceeds  of  dea<l  timber  taken 
therefrom  under  said  act. 

Astilstmii   Attorney   General    Van    Det'anter  io  the  Secretary  of  the 

Interior,  Apr!!  25, 1902.  (W.  C.  P.) 

1  am  in  receipt  of  your  request  for  an  opinion  as  to  what  Indians 
are  entitled  to  share  in  the  distribution  of  the  funds  derived  from  the 
sale  of  timber  on  the  White  Earth  diminished  reservation  under  the 
act  of  June  7,  1897  (30  Stat.,  62,  90). 

The  provision  referred  to  reads  as  follows: 

The  Secretary  of  the  Interior  may  in  his  discretion,  from  year  to  year,  under  such 
reflations  as  he  may  prescribe,  authorize  the  Indians  residing  on  any  Indian  reser- 
vation in  the  State  of  Minnesota,  whether  the  same  has  been  allotted  in  severalty  or 
is  still  unallotted,  to  fell,  cut,  remove,  sell  or  otherwise  dispose  of  the  dead  timber 
standing  or  fallen,  on  such  reservation  or  any  part  thereof,  for  the  sole  Imnefit  of 
fiuch  Indians. 
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The  language  of  this  provision  is  plain  and  unambiguous.  The 
"  Indians  residing  upon  anj'  Indian  reservation  in  the  State  of  Minne- 
sota," are  the  persons  who  may  be  authorized  to  remove  and  dispose 
of  dead  timber  on  such  reservation  and  this  is  to  be  done  ^'  for  the 
sole  benefit  of  such  Indians,"  that  is,  the  Indians  residing  upon  the 
reservation  from  which  such  timber  may  be  removed.  This  descrip- 
tion embraces,  in  respect  of  the  White  Earth  reservation,  all  Indians 
residing  there.  Unless  there  is  some  other  provision  of  law  or  some- 
thing in  the  history  of  the  transactions  with  these  Indians  that  demon- 
strates that  such  a  result  could  not  have  been  intended,  this  provision 
must  be  held  to  declare  that  all  Indians  residing  upon  the  White  Earth. 
diminished  reserve  shall  share  in  the  proceeds  of  timber  disposed  of 
thereunder. 

Formerly  the  various  tribes  of  Chippewa  Indians  in  Minnesota  occu- 
pied separate  reservations.  The  act  of  January  14, 1889  (26  Stat. ,  642)^ 
provided  for  negotiations  with  the  Indians  for  the  cession  of  all  such 
reservations,  except  the  Red  Lake  and  White  Earth,  and  of  so  much 
of  those  as  were  not  needed  for  individual  allotments  to  the  Indians^ 
for  the  removal  of  all  the  Indians  except  those  on  the  Red  Lake  to  the 
White  Earth  reservation,  for  the  allotment  of  lands  in  severalty  to 
the  Red  Lake  Indians  on  Red  Lake  reservation,  and  to  all  others  on  the 
White  Earth  reservation,  and  for  the  sale  of  the  ceded  lands  for  the 
benefit  of  ''all  the  Chippewa  Indians  in  the  State  of  Minnesota."  An 
agreement  was  made  as  contemplated  by  said  act  of  1889  and  the  work 
of  removing  the  Indians  to  and  settling  them  upon  the  W^hite  Earth 
reservation  had  been  substantially  accomplished  prior  to  the  passage 
of  the  act  of  June  7,  1897. 

In  the  passage  of  this  later  act  Congress  acted  with  a  knowledge  of 
existing  conditions.  If  it  had  been  intended  to  confer  the  privileges 
and  benefits  arising  out  of  that  act  upon  the  Indians  originally  occu- 
pying the  W^hite  Earth,  or  any  other  reservation  affected  thereb\%  and 
to  exclude  from  such  privileges  Indians  removed  to  and  settled  upon 
such  reservation  by  virtue  of  the  provisions  of  the  act  of  1889,  apt 
words  to  express  such  an  intention  would  have  been  employed.  This 
was  not  done  and  there  is  nothing  either  in  said  act  of  1897  or  in  that 
of  1889,  which  provided  for  a  readjustment  of  the  affairs  of  said 
Indians,  to  justify-  this  Department  in  ignoring  the  plain  pui'port  of 
the  act  of  1897  and  making  any  discrimination  in  the  distribution 
of  the  proceeds  of  timber  disposed  of  under  the  authority  granted 
thereby  between  the  Indians  who  originally  occupied  the  White  E^rth 
reservation  and  those  who  were  located  thereon  in  the  admin isti-ation 
of  the  act  of  1889. 

In  the  papers  submitted  attention  is  called  to  the  fact  that  the  act  of 
March  3, 1873  (17  Stat.,  530,  639),  made  an  appropriation  for  the  pur- 
chase from  the  Mississippi  bands  of  Chippewa  Indians  of  one  township 
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of  land  in  tho  White  Earth  reservation  for  the  use  and  benefit  of  the 
Pembina  band  of  Chippewa  Indians.  A  township  was  purchased  and 
a  part  of  the  Pembina  band  was  located  thereon  and  still  resides  there. 
This  township  was  in  effect  carved  out  of  the  White  Eaith  reservation 
and  set  apart  for  the  Pembina  band.  It  must  for  the  purposes  of  the 
act  of  1897,  »apra^  be  considered  as  a  separate  reservation.  The  Indians 
for  whose  occupancy  it  was  purchased,  and  who  are  residing  thereon, 
would  be  entitled  to  all  proceeds  derived  from  the  sale  of  dead  timber 
removed  therefrom,  but  are  not  entitled  to  share  in  the  proceeds  of 
dead  timber  taken  from  the  lands  constituting  the  White.  Earth  reser- 
vation after  the  elimination  of  this  township. 

It  seems  that  ceilain  of  the  Mille  Lac  band  have  refused  to  remove 

to  and  settle  upon  the  White  Earth  reservation  although  lands  therein 
have  been  set  aside  for  the  purpose  of  making  allotments  to  them 
when  they  shall  remove  thereto.  The  Commissioner  of  Indian  Affairs 
contends  that  those  Indians  are  interested  in  the  tribal  lands  of  that 
reservation  and  therefore  entitled  to  participate  in  the  distribution  of 
money  arising  from  the  sale  of  timber  taken  from  such  lands  under 
the  act  of  1897.  They  are  not,  however,  ^'Indians  residing  upon" 
that  reservation  and  are  not  within  the  descriptive  terms  of  that  act. 
Whether  they  have  or  have  not  an  interest  in  that  reservation  that 
would  entitle  them  to  share  in  the  proceeds  of  a  sale  of  the  land  itself, 
is  a  question  that  it  is  not  necessaiy  to  consider  at  this  time.  The 
evident  purpose  of  Congress  was  to  give  the  Indians  residing  on  any 
particular  reservation  assistance  in  establishing  and  maintaining  them- 
selves in  their  changed  surroundings.  The  removal  of  the  dead  and 
down  timber  will  not  detract  from  the  value  of  the  land  or  the  grow- 
ing timber  but  will  in  fact  be  a  benefit  to  both. 

After  a  careful  consideration  of  the  matter  I  am  of  opinion,  and  so 
advise  you,  that  all  Indians  residing  upon  the  White  Earth  reserva- 
tion are  entitled  to  share  in  the  proceeds  of  dead  timber  on  that  reser- 
vation disposed  of  under  the  act  of  1897;  that  the  township  set  apart 
for  the  special  occupancy  of  the  Pembinas  is,  so  far  as  that  act  is  con- 
cerned, to  be  regarded  as  a  separate  reservation  and  not  a  part  of  the 
AVhite  Earth  reservation,  and  that  the  Indians  residing  upon  this  sepa- 
rate Pembina  reservation  are  entitled  to  the  proceeds  of  dead  timber 
taken  from  such  separate  reservation  under  said  act. 

Approved,  April  25,  1902. 

E.  A.  Hitchcock,  Secretary, 
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practice—notice— rule  loo  construed. 

Instructions. 

Iirall  canes  where  sufficient  service  has  been  made  on  an  adverse  party,  who  fails  to 
appear  or  to  respond  to  said  notice,  the  case  shall  be  treated  as  an  f jt  parU  pro- 
ceeding, and  can  thereafter  be  proceeded  with  without  further  notice  to  him. 

Secretary  Hitchcock  to  the  Coimntmioner  of  the  General  Land  Office. 
(W.  V.  D.)  April  26,  1902,  (E.  F.  B.) 

The  Department  is  in  receipt  of  your  letter  of  April  8, 1902,  request- 
ing a  construction  of  Rule  100,  of  Rules  of  Practice,  in  its  application 
to  a  certain  class  of  cases  referred  to  in  vour  letter.  Rule  100  reads 
as  follows: 

Ex  parte  cases  and  cases  in  which  the  adverse  party  does  not  appear  will  be  gov- 
erned by  the  foregoing  rules  as  to  notices  of  decisions,  time  for  appeal,  and  filing  of 
exceptions  and  arguments,  as  far  as  applicable.  In  such  cases,  however,  the  right 
to  file  additional  evidence  at  any  stage  of  the  proceedings  to  cure  defects  in  the  proof 
or  record  will  be  allowed. 

The  purpose  of  your  inquiry  is  to  ascertain  whether,  in  cases  where 
the  adverse  party  is  in  default,  your  oflSce  uiay  allow  the  plaintiff  to 
cure  defects  in  the  proof  or  record,  and  to  supply  the  additional  evi- 
dence by  affidavits,  without  notice  to  the  defendant. 

It  was  the  purpose  of  the  rule  that  in  all  cases  where  sufficient  serv- 
ice has  been  made  on  an  adverse  party  who  fails  to  appear  or  to  respond 
to  said  notice,  the  case  shall  be  treated  as  an  <?ir  parte  proceeding. 
Hence,  where  it  appears  from  the  record  that  the  adverse  party  has 
been  properly  served  with  notice  of  the  proceeding  and  is  in  default, 
the  case  can  thereafter  be  proceeded  with  without  further  notice  to 
him. 

The  rule  makes  all  cases  wherein  default  is  made,  after  proper  serv- 
ice, subject  to  the  conditions  and  practice  relating  to  ex  parte  cases. 
In  this  view  you  will  have  no  difficulty  in  making  a  proper  application 
of  the  rule  in  all  cases. 


L.IEU  SEUECTION  UXDER  ACT  OF  JtTN^E  4,  1897. 

Leaming  V,  McKenna. 

A  statement  in  the  non-occupancy  affidavit  accompanying  a  lieu  selection  made  under 
the  act  of  June  4, 1897,  that  the  land  selected  is  "unoccupied  by  any  one  having 
color  of  title  thereto,'*  is  not  a  proper  showing  respecting  the  condition  of  the 
land;  if  it  is  occupied  at  all  the  affidavit  should  state  fully  all  the  facts  relating 
thereto,  so  as  to  enable  the  land  department  to  determine  the  character  and 
effe<!t  of  the  occupancy. 

Public  land  suspended  from  disposition  by  direction  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  with  the  approval  of  the  Secretary  of  the  Interior,  is  not  subject 
to  selection  under  the  act  of  June  4,  1897. 
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Secretary  Hitchcock  to  the  Couimissloner  of  the  Get^eral  Land  Office^ 
(W.  V.  D.)  April  29,  1902.  (A.  B.  P.) 

October  29,  1900,  Richard  E.  McKenna  filed  selection,  under  the  act 
of  June  4,  1897  (30  Stat.,  11, 36),  for  the  NW.  i,  the  W.  i  of  the  NE. 
i,  and  the  NE.  i  of  the  SE.  i  of  Sec.  ii8;  the  S.  i  of  Sec.  32;  and  the 
SW.  i  of  the  NW.  i  of  Sec.  34,  all  in  T.  17  S.,  R.  U  E.,  M.  D.  M., 
Visalia,  California,  containing  640  acres,  in  lieu  of  certain  other  lands 
situated  partly  in  the  Sierra  forest  reserve  and  partly  in  the  Pine 
Mountain  and  Zaca  Lake  forest  reserve,  in  California,  and  represented 
as  containing  657.03  acres. 

The  selection  was  accompanied  by  duly  recorded  deed?*  from  the 
selector  to  the  United  States,  conveying  the  base  lands,  properly 
authenticated  abstracts  showing  complete  and  unencumbered  title  in 
the  selector  at  the  time  of  the  making  of  said  deeds  of  conveyance,  and 
by  the  affidavit  of  the  fcjelector,  stating  the  selected  land  to  be  non- 
mineral  in  character  and  ^'unoccupied  by  any  one  having  color  of  title 
thereto." 

Prior  to  the  filing  of  the  selection,  to  wit,  February  28,  1900,  your 
office  issued  an  order  suspending  from  disposition  the  lands  in  said 
township  17,  until  further  directions  should  be  given,  and  this  order 
of  suspension  still  remains  in  force.  Because  of  such  suspension  the 
local  officers  rejected  McKenna's  selection,  March  2,  1901,  and  there- 
upon he  appealed. 

By  decision  of  July  15,  1901,  your  office  affirmed  the  action  below^ 
and  McKenna  has  appealed  to  the  Department. 

In  the  meantime,  to  wit,  March  30, 1901,  several  affidavits  were  filed 
on  behalf  of  the  selector,  wherein  it  is  stated,  in  substance  and  effect, 
that  the  selected  land  and  other  lands  in  the  same  vicinity  are  sought 
to  be  acquired  by  the  selector  and  one  Sinon  C.  Li  His,  for  a  stock 
range,  for  grazing,  and  for  no  other  purpose;  that  the  land  is  essen- 
tially grazing  land  and  has  no  value  for  any  other  purpose;  that  there 
are  no  indications  that  the  land  contains  valuable  deposits  of  petroleum 
or  any  other  mineral;  and  that  there  has  been  no  attempt  to  develop 
oil  or  petroleum  upon  it.  These  affidavits  do  not  state  whether  this 
land  was,  at  the  time  of  their  filing,  occupied  or  unoccupied. 

April  19,  1901,  E.  B.  Leaming  filed  protest  against  the  selection, 
supported  by  the  affidavits  of  two  persons,  and  alleging  that  the 
selected  land  is — 

esBentially  mineral  in  character,  and  contains  petroleum  and  mineral  oils,  and  is 
valuable  only  for  its  mineral  purposes,  and  has  no  value  for  and  is  not  in  fact  agri- 
cultural land. 

The  statement  in  the  affidavit  of  the  selector,  filed  with  the  selection, 
that  the  land  was  then  ''unoccupied  b}^  any  one  having  color  of  title 
thereto,"  is  not  a  proper  showing  respecting  the  condition  of  the  land. 
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If  it  was  occupied  at  all  the  aflSdavit  should  have  fully  given  the  facts 
relating  thereto,  so  that  the  oflScers  of  the  land  department,  and  not 
the  affiant,  could  determine  its  effect  upon  the  proposed  selection  of 
the  land.  Generally  speaking,  land  which  is  occupied  is  not  subject 
to  selection.  It  has  not  been  determined  that  there  are  an}-  excep- 
tions.    Kern  Oil  Company  /'.  Clarke  (31  L.  D.,  288). 

Because  the  land  attempted  to  be  selected  was  at  the  time  of  filing 
the  selection,  and  still  is,  suspended  from  disposition,  with  the  approval 
of  the  Secretary  of  the  Interior  (Wilcox  v.  Jackson,  13  Pet.,  498,  513; 
Wolcottr.  Des  Moines  Co.,  5  Wall.,  681,  688;  Grisar  ?\  McDowell, 
6  Wall.,  363,  381;  Riley  v.  Wells,  Book  19,  Lawyers'  Co-operative 
Pub.  Co.'s  Edition  U.  S.  Supreme  Court  Reports,  648;  Wolsey  r. 
Chapman,  101  U.  S.,  755,  769;  Wood  v.  Beach,  156  U.  S.,  548; 
Spencer  v,  McDougal,  159  U.  S.,  62,  64;  Hans  Oleson,  28  L.  D.,  25, 
31),  and  because  the  selection  has  not  at  any  point  of  time  been  sup- 
ported by  proofs  that  the  selected  land  was  then  non-mineral  and  not 
occupied,  each  cause  being  in  itself  sufficient,  it  was  rightly  I'ejected, 
and  the  decision  of  your  office  is  therefore  atfrmed. 


HOM£STEAI>-SOLI>rEBS'  ADDITIONAX-ASSIGinEE. 

William  E.  Moses. 

« 

!No  good  reaaon  exists  for  requiring  the  personal  presentation  of  an  application  to 
make  soldiers'  additional  entry,  by  either  the  soldier  or  his  assignee,  and  if  the 
proofs  submitted  in  support  thereof  establish  the  material  facts  necessary  to  the 
existence  of  the  right  in  the  applicant,  and  the  character  of  the  land  sought  to 
be  entered,  they  are  sufficient,  even  though  executed  before  some  oflBcer  author- 
ized to  administer  oaths  outside  of  the  land  district  in  which  the  land  sought  to 
be  entered  is  situate.  Proof  as  to  the  character  of  the  land  may  be  made  by  any 
credible  person  having  the  requisite  personal  knowledge  of  the  premises. 

Secretary  Hitchcock  to  the  Comrnissioner  of  the  Genei'ol  Land  Office^ 
<W.  V.  D.)  April  30,  190%,  (D.  C\  H.) 

William  E.  Moses,  assignee  of  Julia  Hampton,  widow  of  Ephraim 
Hampton,  deceased,  has  appealed  from  your  decision  of  September  30, 
1901,  requiring  him  to  show  cause  why  his  application  to  make  entry, 
under  section  2306  of  the  Revised  Statutes,  for  the  E.  \  of  NE.  i  of 
Sec.  9,  T.  41  N.,  R.  2  E.,  Lewiston,  Idaho,  land  district,  should  not 
be  rejected. 

The  decision  appealed  from  held — 

that  the  application,  though  signed  by  Moses  as  if  made  in  person,  is  really  made  by 
the  attorney  in  fact,  as  appears  from  the  register's  certificate  at  the  !ootof  the  appli- 
cation; the  application  is  also  accompanied  by  a  power  of  attorney,  and  the  attorney 
in  fact  made  the  non-mineral  affidavit  and  filed  the  application  before  the  local 
oflScers,  while  the  aflSdavit  of  citizenship  is  made  by  Moses  in  Colorado.    Notify  the 
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applicant  that  he  will  be  allowed  sixty  days  within  which  to  show  cause  why  his 
application  should  not  be  rejected,  for  the  reason  that  there  is  no  provision  in  the 
law  or  regulations  permitting  a  homestead  entry  to  be  made  by  an  attorney  in  fact. 

Said  decision  is  based  on  the  regulations  found  in  the  general  circu- 
lar of  July  11,  1899  (page  31),  which,  in  respect  to  entries  by  the 
assignee  of  a  soldiers'  additional  right,  provide — 

An  assignee  of  an  uncertified  right  desiring  to  make  an  additional  entry  under 
this  section  must  present  his  application  as  the  assignee  of  the  soldier  for  a  specific 
tract  of  land  to  the  register  and  receiver  at  the  local  office  in  whose  jurisdiction  the 
land  lies,  accompanying  the  same  by  a  complete  assignment  duly  executed,  attested, 
and  acknowledged  as  prescribed  resi>ecting  the  assignment  of  bounty  land  warrants. 
The  identity  of  the  original  assignor  with  the  soldier  and  original  entryman  must 
lie  established  by  the  affidavits  of  two  witnesses  having  personal  knowledge  of  the 
facts,  or,  if  such  witnesses  can  not  l)e  procured,  a  satisfactory  reason  must  be  given 
and  other  facts  presented  tending  to  establish  such  identity. 

The  applicant  must  furnish  his  affidavit  of  bona  fide  ownership  at  the  date  of  the 
application,  evidence  of  his  citizenship,  the  usual  non-mineral  affidavit,  and  the  affi- 
davit of  the  soldier  showing  that  he  has  in  no  manner  exercised  his  homestead  right 
since  making  the  original  entry,  either  by  making  an  additional  entry  under  said 
section  or  under  any  other  act. 

The  required  affidavits  must  be  sworn  to  and  subscribed  in  the  presence  of  the 
register  or  receiver  or  other  officer  authorized  by  law  to  administer  oaths  in  home- 
stead cases,  and  the  officer  administering  the  oath  must  certify  to  the  identity  and 
credibility  of  the  party  appearing  before  him. 

If  the  proofs  presented  in  support  of  this  application  can  be  con- 
sidered, there  is  no  question  but  that  they  show  that  Moses  was,  at  the 
date  his  application  was  presented,  possessed  of  the  additional  right  of 
entry  granted  to  Ephraim  Hampton,  that  Moses  was  then  a  citizen  of 
the  United  States,  and  that  the  land  embraced  in  said  application  was 
unappropriated  public  land  non-mineral  in  character. 

The  practical  questions,  therefore,  presented  by  the  appeal  are:  (1) 
Must  the  assignee  of  a  soldiers'  additional  homestead  right  personally 
tender  at  the  local  land  office  of  the  district  in  which  the  land  sought 
to  be  entered  is  situate,  his  application  and  accompanying  proof  in 
^support  thereof?  (2)  Must  the  affidavits  required  by  the  regulations 
in  order  to  establish  the  right  in  the  assignee  be  made  in  the  land 
district  in  which  the  land  sought  to  be  entered  is  situate?  (3)  Can 
proof  as  to  the  chamcter  of  the  land  be  made  by  any  other  person  than 
the  assignee  of  the  soldiers'  additional  right  of  entry  ? 

The  marked  difference  between  the  right  of  homestead  entry  con- 
ferred by  section  2289,  Revised  Statutes,  and  the  additional  right  of 
entry  conferred  upon  certain  soldiers  by  section  2306,  is  clearly  set 
forth  in  the  decision  of  the  supreme  court  in  Webster  v.  Luther,  163 
U.  S.,  331,  wherein  it  was  held  that  the  soldiers'  additional  right  of 
homestead  entry  conferred  by  section  2306,  is  a  mere  gratuity,  some- 
what in  the  nature  of  compensation  for  the  soldier's  failure  to  get  the 
full  quota  of  one  hundred  and  sixty  acres  by  his  first  or  original  home- 
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stead  entry,  and  that  it  was  intended  that  such  right  was  to  be  enjoyed 
by  the  donee  in  its  fuUe.st  and  most  advantageous  fonii,  including  the 
right  of  assignment,  unhampered  by  conditions  that  would  lessen  or 
impair  its  value. 
In  the  case  of  Ricard  L.  Powel  (28  L.  D.,  216,  220),  it  was  said: 

Burdensome  re<iuirements  of  i)roof  of  the  right  to  locate  by  a«signiiient  might,  and 
in  many  cases  would  contribute  to  defeat  the  intention  of  Congress  to  make  the  right 
a  valuable  one.  The  measure  of  its  value  as  a  property  right  depends  upon  an  ability 
to  ultimately  locate  it  uix)n  the  public  lands  of  the  IJnited  States,  and  unreasonable 
restrictions  in  the  matter  of  proof  may  fetter  and  render  less  valuable  the  right,  just 
as  surely  as  a  denial  of  the  right  to  assign  it,  and  would,  therefore,  l>e  in  violation  of 
the  spirit  of  the  ruling  of  the  supreme  court  in  said  case.  [Luther  r.  Webster,  163 
U.  S.,  331.] 

To  require  of  the  assignee  of  such  addjitional  homestead  right  that 
he  personally  present  his  application  at  the  district  land  oflSce  and  per- 
sonally make  the  recjuired  non-mineral  affidavit,  would  serve  no  useful 
purpose,  and  w^ould  unnecessariU'  limit  the  use  of  the  right  and  dimin> 
ish  its  value;  and  while  these  questions  were  not  specifically  considered 
either  in  the  case  before  the  court  or  in  the  departmental  decision 
referred  to,  3'et  the  controlling  force  and  effect  of  both  decisions  is 
against  the  requirement. 

The  statute  is  silent  as  to  the  mode  of  making  proof  in  the  exercise 
of  this  additional  right,  and  the  practice  in  other  like  cases  is  against 
the  requirement.  Locations  of  military  bount}'  land  warrants  are  per- 
mitted through  an  attorney  in  fact  (see  paragraph  29,  regulations  of 
Febmary  18,  189H,  27  L.  D.,  223),  as  are  also  selections  under  the  act 
of  June  4:,  18^7  (30  Stat. ,  11,  3t)),  in  lieu  of  land  within  a  forest  reserva- 
tion covered  by  a  patent  or  patent  certificate  (29  L.  D.,  580).  In  the 
last  case  it  was  also  held  that  the  required  non-mineral  affidavit  can  be 
made  by  any  credible  person  having  the  requisite  personal  knowledge 
of  the  premises. 

Whether  the  right  of  additional  entry  is  sought  to  be  exercised  b}'^ 
the  soldier  or  his  assignee,  no  good  reason  exists  for  requiring  the 
personal  presentation  of  the  application,  and  if  the  proofs  submitted 
therewith  establish  the  material  facts  necessaiy  to  the  existence  of  the 
right  in  the  applicant,  and  the  character  of  the  land  sought  to  be 
entered,  it  is  sufficient,  even  though  they  may  have  been  executed 
before  some  officer  authorized  to  administer  oaths  outside  of  the  land 
district. 

For  the  reason  given,  your  office  decision  is  reversed.  The  regula- 
tions referred  to,  so  far  as  in  conflict  herewith,  will  no  longer  be 
followed. 
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private  ci^vim- arizona-act  of  march  3,  1801. 

Edward    Gerard,    Trustee,    Roman    Catholic  Church    of    8an 

Xavier  Del  Bac. 

In  the  eiiactineiit  of  the  geveuteentli  section  of  tlie  a<*t  of  ^lareh  3,  1891,  Congress 
hatl  in  contemplation  the  protection  of  individual  posHesnion,  ajul  the  right  of 
entry  under  said  section  can  not  be  recognized  where  the  posneHsinn  is  not  of  such 
character. 

JSt'crtturt/  IlitehcorJi'  to  tht  Onnmlsffioner  t^f  the   Gttitnd  La  ad  Ojfice^ 
(W.  V.  b.)  Aj>ril  30,  190J,  (E.  F.  B.) 

With  yoin-  letter  of  November  4,  lliUl,  you  transmit  the  appeal  of 
Reverend  Edward  Gerard,  V.  G.,  trustee  for  the  Roman  Catholic 
church  of  San  Xavier  del  Bac,  from  the  decision  of  your  office  of 
July  5,  1901,  rejecting  his  application  for  patent  to  fourteen  acres  of 
land  in  the  SW.  J,  Sec.  21,  T.  15,  y.,  R.  13  E.,  Tucson,  Arizona,  on 
which  is  located  the  old  San  Xavier  church  and  mission. 

The  application  is  made  under  the  seventeenth  section  of  the  act  of 
March  3, 1891  (26  Stat. ,  854,  H&2),  as  amended  by  the  act  of  February  21, 
1893  (27  Stat.,  470),  the  survey  of  the  township  in  which  said  land  is 
situated  haviug  been  made  prior  to  the  act  of  March  3,  1891.  The 
section,  as  amended,  reads  as  follows: 

That  in  the  case  of  toiwuships  heretofore  surveyeil  in  the  Territories  of  New  Mex- 
ico, Arizona,  and  Utah,  and  the  States  of  Colorado,  Nevada,  and  Wyoming,  all  per- 
sons who,  or  whose  ancestors,  grantors,  or  their  lawful  successors  in  title  or  posses- 
sion, l>ecame  citizens  of  the  United  States  by  reason  of  tlie  treaty  of  Guadalupe 
Hidalgo,  or  the  terms  of  the  Gadsden  purchase,  and  who  have  ])een  in  the  actual 
continuous  adverse  possession  of  tracts,  not  to  exceed  one  hundred  and  sixty  acres 
each,  for  twenty  years  next  preceding  such  survey,  shall  be  entitled,  upon  making 
proof  of  sucli  facts  to  the  satisfaction  of  the  register  and  receiver  of  the  proper  land 
district,  and  of  the  Commissioner  of  the  CJeneral  Ldind  Office,  upon  such  investiga- 
tion as  is  provideil  for  in  section  sixteen  of  this  act,  to  enter  without  payment  of 
purchase  money,  fees,  or  commissions  such  subdivisions,  not  exceeding  one  hundred 
and  sixty  acres,  as  shall  include  their  said  possessions. 

Prorided,  hotreirr^  That  no  person  shall  Ihj  entitled  to  enter  more  than  one  hun- 
dred and  sixty  acres  in  one  or  more  tracts  in  his  own  right  under  the  provisions  of 
this  section. 

Section  sixteen,  referred  to  in  the  section  above  quoted,  contains 
similar  provisions  with  reference  to  claims  in  townships  that  had  not 
been  surveyed  prior  to  the  passage  of  said  act  of  March  3,  1891,  and 
provides  that  the  Commissioner  of  the  General  Land  Office,  if  satis- 
fied, upon  inve.stigation,  that  the  claimant  comes  wnthin  the  provisions 
of  the  section,  shall  cause  patents  to  be  issued  to  the  parties  so  found 
to  be  in  possession  for  the  tracts  respectively  claimed  b}^  them. 

From  the  papers  submitted  with  your  letter  it  appears  that  the 
mission  of  San  Xavier  del  Bac  was  established  in  1692,  and  has  been 
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continued  as  a  mission  ever  since,  the  reverend  fathers  and  resident 
priests  having  at  various  times  opened  and  supported  schools  for  the 
instruction  of  the  Indians;  that  the  present  church  building  was  erected 
upon  the  ground  it  now  occupies  nearly  a  century  ago  and  has  been  in 
the  continuous  and  uninterrupted  possession  of  the  Roman  Catholic 
Church,  through  its  constituted  authorities,  who  have  regularly 
administered  to  the  congregation  worshipping  therein. 

The  site  of  this  mission  is  within  the  boundaries  of  what  was  for- 
merly the  Papago  Indian  reservation,  and  when  the  surrounding  lands 
were  allotted  in  severaltv  to  the  Indians  the  occupancv  of  the  laud 
here  in  question  was  confirmed  to  the  church  ''so  long  as  the  same 
shall  be  used  for  religious  or  educational  work  among  the  Indians." 
This  confirmation  was  made  under  that  provision  of  section  5  of  the 
act  of  February  8,  1887  (24  Stat.,  388),  which  reads: 

And  if  any  religious  society  or  other  organization  is  now  occupying  any  of  the 
public  lands  to  which  this  act  is  applicable,  for  religious  or  educational  work  among 
the  Indians,  the  Secretary  of  the  Interior  is  hereby  authorized  to  confirm  sach  occu- 
pation to  such  society  or  organization,  in  quantity  not  exceeding  one  hundred  and 
sixty  acres  in  any  one  tract,  so  long  as  the  same  shall  be  so  occupied,  on  such  terms 
as  he  shall  deem  just;  but  nothing  herein  contained  shall  change  or  alter  any  claim 
of  such  society  for  religious  or  educational  purposes  heretofore  granted  by  law. 

The  church  authorities  preferring  an  absolute  title,  made  applica- 
tion, as  before  stated,  for  a  patent  to  the  site  of  the  mission,  under  the 
act  of  1891,  a,s  amended  by  that  of  1893.  This  application  is  the  one 
which  was  denied  bv  your  office. 

It  is  doubtful  if  it  was  the  purpose  of  the  act  of  1891  to  recognize 
every  occupancy,  possession  and  claim  to  lands  in  States  and  Territo- 
ries named,  as  conferring  a  right  to  receive  a  patent  under  the  six- 
teenth and  seventeenth  sections  thereof.  It  was  more  probably  the 
purpose  to  protect  the  possession  and  occupancy  of  small  holding 
claimants,  having  no  grant,  who  a^  individuals  had  used,  claimed  and 
occupied  lands  for  the  period  named.  The  sixteenth  section  as  origi- 
nally enacted  provided  for  patent  only — 

if  it  shall  l)e  made  to  appear  to  the  satisfaction  of  the  deputy  surveyor  making  such 
survey  that  any  person  has,  through  himself,  his  ancestors,  grantors,  or  their  lawful 
successors  in  title  or  possession,  been  in  the  continuous  adverse  actual  bona  fide  pos- 
session, residhig  thereon  as  his  home,  of  any  tract  of  land  or  in  connection  therewith 
of  other  lands,  all  together  not  exceeding  one  hundred  and  sixty  acres  in  such  town- 
ship for  twenty  years  next  preceding  the  time  of  making  such  survey. 

So  the  seventeenth  section  as  originally  enacted  provided  for  patent 
onl}^  to — 

persons  who,  or  whose  ancestors,  grantors  or  their  lawful  successors  in  title  or  pos- 
session, became  citizens  of  the  United  States  by  reason  of  the  treaty  of  Guadalupe- 
Hidalgo,  and  who  have  been  in  the  actual  continuous  adverse  possession  and  resi- 
dence thereon  of  tracts  of  not  to  exceed  one  hundred  and  sixty  acres  each,  for  twenty 
years  next  succeeding  such  survey. 
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It  i«  true  that  the  act  of  Februaiy  21,  181)3  (27  Stat.,  .1:70),  amended 
the  sixteenth  section  by  striking  therefrom  the  words  *'  residing  thereon 
as  his  home,''  and  amended  the  seventeenth  section  by  striking  there- 
from the  words  ''and  residence  thereon,"  but  said  amendments  did  not 
change  the  act  otherwise  than  b^^  dispensing  with  the  neeessit}'  of  actual 
residence  on  the  land  as  a  condition  to  obtaining  patent. 

It  does  not  seem  to  have  been  intended  b\'  this  legislation  to  give  a 
right  to  make  entrv  or  receive  patents  for  lands  occupied  by  an  aggre- 
gation of  persons  who  had  no  individual  interest  in  the  land  occupied, 
or  to  give  such  right  to  a  corporate  body  or  a  religious  association. 

That  Congress  in  the  enactment  of  the  seventeenth  section  of  said 
act,  under  which  this  claim  must  be  allowed  if  at  all,  had  in  contem- 
plation individual  possessions  rather  than  those  of  associations  or 
aggregations  of  individuals,  is  evidenced  by  the  description  of  the 
persons  to  be  entitled  to  its  benefits.  These  are  all  persons  who 
became  citizens  of  the  United  States  by  reason  of  the  treaty  of 
Guadalupe-Ilidalgo  or  the  terras  of  the  Gadsden  purchase,  pnd  all 
persons  whose  ancestors,  grantors  or  their  lawful  successors  in  title 
or  possession  thus  became  citizens.  As  to  this  particular  case  the 
application  is  made  in  behalf  of  the  Catholic  Church,  and  the  posses- 
sion asserted  and  relied  upon  to  support  it  is  that  of  the  church  main- 
tained from  a  time  prior  to  the  Gadsden  purchase.  The  possession 
relied  upon  being  all  the  time  that  of  the  church,  it  follows  that  it 
cran  not  be  traced  to  an}^  person  who  became  a  citizen  of  the  United 
States  under  the  terms  of  that  purchase. 

For  the  reasons  above  stated,  the  decision  of  your  office  rejecting 
the  application,  is  affirmed.  If  the  church  authorities  desire  a  higher 
and  more  permanent  title  than  the  confirmed  right  of  occupanc}'  given 
under  the  Indian  allotment  act  it  can  only  be  obtained  by  further 
legislation,  to  which  the  Department  sees  no  objection. 


RAILROAD  LANDS-BONA  FIDE  PURCIIASER-ACT  OF  MARCH  8,  1887. 

HUTTON   ET   AL.   f\  FORBES. 

An  applicant  to  purchase  under  the  fifth  section  of  the  act  of  March  3, 1887,  who,  at 
the  time  of  his  purchase  from  the  railroad  company,  had  knowledge  that  there 
were  conflicting  claims  to  the  lands  and  that  the  company's  claim  was  being 
contested,  is  not  necessarily  chargeable  with  bad  faith  becaune  of  su(»h  knowl- 
eiige. 

One  who  with  knowledge  of  the  exception  of  mineral  lands  from  the  grant  to  the 
Southern  Pacific  Railroa<l  Company  purchases  from  siiid  comj>any  lands  within 
the  limits  of  its  grant,  known  to  ))e  mineral  at  the  date  of  such  purchase,  is  not 
a  purchaser  in  good  faith  within  the  meaning  of  section  five  of  the  act  of  March 
3,  1887. 

If  such  lands  were  not  known  to  l)e  mineral  at  the  time  of  their -^mrchase,  no  sub- 
sequent discovery  or  development  of  minerals  theron  could  affect  the  (luestion 
of  the  good  faith  of  the  purchase. 
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Secretary  Hitchcock  to  the  Coinmhsloner  of  the  General  Lural  Office^ 
(W.  V.  D.)  May  3,  1902.  (A.  S.  T.) 

October  5,  1S98,  Lewis  H.  Lyon  filed  application  for  patent  to  the 
Oil  King  and  Monarch  Oil  placer  mining  claims,  known  together  as 
The  Oil  King  Placer  Mine,  emlmicing  lots' 1,  2,  3,  4,  5,  6,  7,  and  8, 
\\iQ  SW.  i  of  N W.  i  and  the  SW.  i  of  Sec.  17,  T.  4  N.,  R.  18  W.,  Los 
Angeles,  California.  Notice  of  the  application  was  published  for  the 
usual  period  of  sixty  days,  commencing  October  7.  181*8,  and  no 
adverse  claim  was  tiled:  but  entrv  was  not  allowed. 

October  6,  1898,  Charles  II.  Forbes,  administrator  of  R.  S.  Baker, 
deceased,  tiled  separate  applications  to  purchase  the  lands  in  f  mctional 
sections  7  and  17,  respectively,  T.  4  N.,  R.  18  W.,  Los  Angeles,  Cali- 
fornia, under  section  5  of  the  act  of  March  8,  1887  (24  Stat.,  oof)), 
alleging  that  Baker  had  in  his  lifetime,  by  contract  of  May  16,  1892, 
purchased  the  lands  in  good  faith  from  the  Southern  Pacific  Railroad 
Company  as  liaving  passed  to.  it  under  its  grant  by  the  act  of  ilarch 
3,  iS71  (10  Stat.,  573).  March  8,  1809,  after  due  publication,  Forbes 
submitted  proof  in  support  of  said  applioiitions. 

March  2,  1801),  S.  W.  James  filed  protest  against  the  applications  of 
Forbes,  alleging,  in  substance  and  effect,  that  the  N  W.  \  of  said  section 
7  is  mineral  land,  and  is  occupied  under  mineral  locations  by  protestant 
and  others,  and  that  R.  S.  Baker  was  not  a  purchaser  in  good  faith 
from  the  railroad  company. 

March  3,  1800,  Sutherland  Hutton  et  al.  filed  protest,  alleging,  in 
substance  and  eft'ect,  that  thev  are  the  owners  of  the  Hutton  oil  claim, 
located  August  30,  1883,  embracing  the  SW.  \  of  said  section  7,  and 
of  the  (lood  Venture  oil  claim,  located  August  30, 1883,  embracing  the 
W.  i  of  the  SE.  J  of  said  section  7;  that  protestjints  and  their  pred- 
ecessors in  interest  have  been  in  possession  of  said  claims  ever  since 
the  date  of  their  locations,  and  have  performed  thereon  the  annual 
work  rc^quired  by  law:  that  at  the  time  R.  S.  Baker  entered  into  his 
contract  for  the  purchase  from  the  railroad  company  he  well  knew 
that  the  lands  in  question  were  nrineral  lands  and  valuable  for  minerals 
onlv:  that  all  the  lands  in  said  fractional  section  7  are  verv  valuable 
for  petroleum,  oil,  and  gas,  and  have  no  value  for  any  other  purpose; 
and  that  said  Baker  was  not  a  ])urchaser  in  good  faith  from  the  railroad 
company. 

March  il,  1800,  Nathan  Cole,  Jr.,  ct  aJ.  and  (leorge  Perry  et  oL  filed 
separate  protests,  the  former  alleging  ownership  of  the  Buena  Vista 
placer  claim,  located  January  <>,  1808,  embracing  all  of  fmctional  P],  ^ 
of  the  SE.  i  of  said  section  7,  and  the  latter  alleging  ownership  of  the 
Lofty  placer  oil  claim,  located  September  0,  181»7,  embracing  all  of 
fractional  NE.  i  of  said  section  7.  In  other  respects  the  allegiitions  of 
each  of  these  protests  are  substantially  the  same  as  the  allegations  of 
the  protest  tiled  by  Hutton  et  at. 
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Upon  said  protests,  and  in  view  of  the  application  b}'  L\'on  for  min- 
eral patent  to  all  the  lands  in  f  motional  section  17,  a  hearing  was  ordered 
and  had.  for  the  purpose  of  determining  the  character  of  the  lands  in 
both  sections.  The  Piru  Oil  Compan}',  claiming  the  benefit  of  the 
applications  of  Baker's  administrator,  was  allowed  to  intervene  at  the 
hearing,  it  having  been  agreed  by  the  parties  that  said  company  is 
entitled  to  whatever  rights,  if  any,  are  found  to  exist  under  Baker's 
purchase  from  the  railroad  company. 

November  23,  1899,  the  local  officers  concurred  in  finding  the  lands 
in  section  17  to  be  mineral  in  character,  but  differed  in  their  views  as 
to  the  lands  in  section  7.  The  register  found  the  lands  in  the  latter  to 
be  non-mineral,  while  the  receiver  found  them  to  be  mineral  in  char- 
acter. Baker's  administrator  and  the  Piru  Oil  Company  appealed  from 
the  finding  as  to  section  17  and  from  the  finding  of  the  receiver  as  to 
section  7. 

June  2H,  1900,  3'our  office  affirmed  the  concurring  findings  below  as 
to  section  17.  As  to  section  7,  the  finding  of  the  register  was  affirmed 
and  that  of  the  receiver  rejected.  It  was  further  held  that  the  pur- 
chase by  Baker  from  the  railroad  company  was  made  in  good  faith. 
But  in  view  of  the  findings  upon  the  question  as  to  the  character  of  the 
lands,  the  application  to  purchase  under  the  act  of  1S87  was  held  for 
rejection  as  to  the  lands  in  section  17,  and  for  acceptance  as  to  the 
lands  in  section  7.  The  mineral  protestants  filed  a  motion  for  review, 
but  the  same  was  denied,  August  22,  1900.  All  parties,  except  Lyon, 
have  appealed  to  the  Department. 

Baker's  administrator  and  the  Piru  Oil  Company  insist  that  the 
lands  in  section  17  should  be  held  to  be  agricultural  in  character,  as 
well  as  those  in  section  7,  while  the  mineral  protestants  contend  that 
vour  office  erred  in  not  holding  the  latter  lands  to  be  mineral  in 
character. 

The  lands  in  (question  are  within  the  primary  linnts  of  the  grant 
made  by  the  act  of  July  ii7,  1SG6  (U  Stat.,  292),  in  aid  of  the  construc- 
tion of  the  Atlantic  and  Pacific  railroad,  and  are  opposite  the  portion 
thereof  which  was  unconstructed  and  the  grant  appertaining  to  which 
was  forfeited  by  act  of  July  6.  1886  (24  Stat.,  123).  They  are  also 
within  the  primary  limits  of  the  grant  made  ])y  the  act  of  March  3, 
1871  (10  Stat.,  573),  in  aid  of  the  construction  of  the  bran<-h  line  of 
the  Southern  Pacific  railroad,  and  were  restored  to  the  pul)lic  domain 
September  0,  1898,  it  having  ))een  held  in  the  case  of  United  States  v. 
Southern  Pacific  Kailroad  Company  (168  V.  S..  1)  that  lands  similarly 
situated  were  excepted  from  the  grant  made  by  the  act  of  March  3, 
1871. 

Section  5  of  the  act  of  March  3,  1887,  x///>/v/,  under  which  the  appli- 
cations ))y  Baker's  administrator  are  made,  provides  as  follows: 

That  where  any  naid  company  shall  have  Hold  to  citizens  of  the  Unite<l  States,  or 
to  peraons  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of  its 


328  DECISIONS    RELATING    TO    THE    PUBLIC    LANDS. 

grant,  lands  not  convej-ed  to  or  for  the  use  of  such  company,  said  lands  being  the 
numbered  sections  prescribed  in  the  grant,  and  being  coterminous  with  the  con- 
structed parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  excepte<l 
from  the  operation  of  the  grant  to  said  comjiany,  it  shall  be  lawful  for  the  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  the  ordinary  government  price  for  like  lands,  and  thereupon  patents  shall 
issue  therefor  to  the  said  hona  fide  purchaser,  his  heirs  or  assigns:  Provided,  That  all 
lands  shall  be  excepted  from  the  provisions  of  this  section  which  at  the  date  of  such 
sales  were  in  the  bona  fide  occupation  of  adverse  claimants  under  the  pre-emption  or 
homestead  laws  of  the  United  States,  and  whose  claims  and  occupation  have  not 
since  been  voluntarily  abandoned,  and  as  to  which  excepted  lands  the  said  pre-emp- 
tion and  homestead  claimants  shall  be  jHjrmitted  to  perfect  their  proofs  and  entries 
and  receive  patents  therefor:  Provided  further ^  That  this  section  shall  not  apply  to 
lands  settled  upon  subsequent  to  the  first  day  of  December,  eighteen  hundred  and 
eighty-two,  by  persons  claiming  to  enter  the  same  under  the  settlement  laws  of  the 
United  States,  as  to  which  lands  the  parties  claiming  the  same  as  aforesaid  shall  be 
entitleti  to  prove  up  and  enter  as  in  other  like  cases. 

The  grant  to  the  Southern  Pacific  Railroad  Company  b\'^  the  act  of 
March  3,  1871,  was  upon  the  same  limitations  and  conditions  as  was 
the*  grant  to  said  company  by  the  act  of  July  27,  1866  (14  Stat,  292^ 
299),  which  was  upon  the  same  limitations  and  conditions  as  was  the 
grant  to  the  Atlantic  and  Pacific  Railroad  Compan}-,  made  b^'  said 
last  mentioned  act,  wherein,  among  other  things,  it  was  provided — 

That  all  mineral  lands  be,  and  the  same  are  hereby,  excluded  from  the  operations 
of  this  act,  and  in  lieu  thereof  a  like  quantity  of  unoccupied  and  unappropriated 
agricultural  lands  in  odd-numbered  sections  nearest  to  the  line  of  said  road,  and 
within  twenty  miles  thereof,  may  be  selected  as  above  provided:  And  provided  further^ 
That  the  word  "mineral,"  when  it  occurs  in  this  act,  shall  not  be  held  to  include 
iron  or  coal. 

The  showing  made  in  the  proof  submitted  by  Baker's  administrator, 
to  the  effect  (1)  that  Baker  was  a  citizen  of  the  United  States,  (2)  that 
he  purchased  the  lands  in  controversy  from  the  Southern  Pacific  com- 
pany, May  16, 1892,  as  a  part  of  its  grant,  and  that  the  Piru  Oil  Com- 
pany for  which  he  made  the  purchase  is  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  California,  (3)  that  the 
lands  are  of  the  odd-numbered  sections  prescribed  in  the  grant,  are 
coterminous  with  the  constructed  parts  of  the  railroad  company's  road, 
and  have  never  been  conveyed  to  or  for  the  use  of  the  railroad  com- 
pany, (4)  that  said  lands  are  excepted  from  the  operation  of  the  giunt 
to  the  railroad  company  by  reason  of  the  exception  in  said  grant  of 
lands  theretofore  granted  to  the  Atlantic  and  Pacific  Railroad  Com- 
pany, (5)  that  they  were  not,  at  the  date  of  such  purchase,  in  the  hcma 
fide  occupation  of  adverse  claimants  under  the  preemption  or  home- 
stead laws,  whose  claims  and  occupation  have  not  since  been  volun- 
tarily abandoned,  and  (6)  that  they  were  not  settled  upon  since 
December  1,  1882,  by  persons  claiming  the  same  under  the  settlement 
laws,  is  not  questioned  by  the  protestants  ^r  by  your  office. 
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In  the  ca^e  of  United  States  t\  Winona  and  St.  Peter  Railroad  Com- 
pany (165  U.  S.,  463.  480-1)  the  supreme  court,  speaking  of  the  act 
of  March  3,  1887,  supra^  among  other  things,  said: 

Section  5  of  the  same  act  applies  to  cases  in  which  no  certification  or  ()atent  has 
been  issiie<i,  and  yet  the  lands  sold  by  the  railroad  company  are  the  numbered  sec- 
tions prescribed  in  its  grant  and  coterminous  with  the  constructed  j)ortions  of  its 
roatl,  and  it  is  there  provided  that  where  the  lands  so  sold  by  the  company  "are  for 
any  reason  excepted  from  the  operation  of  the  grant  of  said  company,"  the  pur- 
chaser may  obtain  title  directly  from  the  government  by  ])aying  to  it  the  ordinary 
government  price  of  such  lands.  It  is  true  the  term  used  here  is  '^hona  Jide  pur- 
chaser," but  it  is  a  bomtjide  purchaser  from  the  company,  and  the  description  given 
of  the  lands,  as  not  conveyed  and  "for  any  reason  excej)ted  from  the  operation  of 
the  grant,"  indicates  that  the  fact  of  notice  of  defect  of  title  was  not  to  be  considered 
fatal  to  the  right.  Congress  attempted  to  protect  an  honest  transaction  Initween  a 
purchaser  and  a  railroad  company,  even  in  the  alienee  of  a  certification  or  patent. 
These  being  the  provisions  of  the  act  of  1887,  the  act  of  1896,  confirming  the  right 
and  title  of  a  fnyna  fide  purchaser,  and  providing  that  the  patent  to  his  lauds  should 
not  be  vacated  or  annulled,  must  be  held  to  include  one  who,  if  not  in  the  fullest 
sense  a  ^^Ifona  fide  purchaser,"  has  nevertheless  purchase<l  in  good  faith  from  the 
railroad  company. 

The  controlling  question  presented  by  the  record,  therefore,  is 
whether  Baker  was  a  purchaser  in  good  faith  from  the  railroad  com- 
pany of  the  lands  in  controversy. 

The  contention  is  made  that  this  purchase  was  not  in  good  faith,  for 
the  reason  that  he  knew  at  the  time  of  the  purchase  that  the  railroad 
company's  claim  to  the  lands  was  questioned  by  the  United  States,  and 
that  a  suit  setting  forth  the  prior  grant  to  the  Atlantic  and  Pacific 
Railroad  Company,  but  not  mentioning  the  mineral  or  non-mineral  qual- 
ity of  the  land,  was  then  pending  in  the  courts  to  determine  that  claim. 
But  Baker  is  not  necessaril}'  chargeable  with  bad  faith  because  of  such 
knowledge.  He  was  advised  by  counsel,  and  believed  at  the  time  of 
his  purchase,  that  the  railroad  company  would  win  the  suit.  Having 
made  the  purchase  in  this  belief,  it  can  not  be  said  that  he  acted  in  bad 
faith  simply  because  of  his  knowledge  that  there  were  conflicting  claims 
to  the  lands  and  that  the  company's  claim  was  being  contested.  United 
States  V.  Southern  Pacific  Railroad  Company,  184  U.  S.,  49,  54. 

To  further  determine  the  question  of  the  good  faith  of  Baker's  pur- 
chase, in  view  of  the  protests  as  to  the  lands  in  section  7  and  of  the 
assertion  of  right  by  Lydn  to  a  mineral  patent  for  the  lands  in  section 
17.  it  is  essential  to  inquire  what  was  the  known  character  of  said 
lands  at  the  date  of  Baker's  purchase.  Minei-al  lands  being  expressly 
excluded  from  the  grant  to  the  Southern  Pacific  company,  if  the  lands 
here  involved  were  known  to  be  mineral  at  the  date  of  their  purchase 
from  the  company  by  Baker  it  can  not  be  held  that  he  was  a  purchaser 
in  good  faith.  If  they  were  not  then  known  to  be  mineral  lands,  no 
subsequent  discovery  or  development  of  minerals  upon  them  could 
affect  the. question  of  the  good  faith  of  his  purchase. 
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The  lands  were  surveyed  in  1880,  and  those  in  section  17  were 
returned  by  the  surveyor-geneml  as  containing  ''deposits  of  petroleum 
in  considerable  quantities/'  Those  in  section  7  were  returned  as  non- 
mineral. 

The  testimony  shows  that  the  lands  in  both  vsections  are  rough,  rocky, 
and  mountainous,  with  scanty  soil  and  little  timber  of  an}'  value  upon 
them,  and  that  they  are  practically  worthless  for  agricultural  pur- 
pases.  At  the  time  of  Baker's  purchase  from  the  company,  and  for 
many  years  prior  thereto,  there  existed  upon  the  land??  oil  springs,  oil 
seepages,  asphaltuni,  and  other  indications  of  the  presence  of  oil  in 
them,  and  thev  were  genemlly  regarded  as  oil  lands  and  believed  to  be 
such  by  people  in  that  vicinitv.  Baker  believed  them  to  be  oil  lands, 
and  it  was  the  purpose  of  the  Piru  Oil  company,  for  whose  benefit  the 
purchase  was  made,  to  develop  them  for  oil  purposes. 

In  1891  the  Piru  Oil  Compan}',  of  which  Baker  was  President,  made 
mineral  entry  No.  123,  for  lot^  41, 42,  43,  and  44,  known  as  the  Piru  oil 
claims,  situated  partly  in  said  sections  7  and  17  and  partly  in  the  adjoin- 
ing section  8.  Patent  was  issued  upon  said  entry  in  1894.  The  patent 
proceedings  show  that,  prior  to  entry,  the  Piru  company  expended 
$25,000  in  mining  improvements  upon  said  claims,  which  improve- 
ments consisted  of  the  erection  of  machiner3'and  sinking  of  two  wells, 
one  to  the  depth  of  900  feet  and  the  other  to  the  depth  of  1100  feet, 
w^hich  were  at  the  time  of  said  entr\'  producing  oil.  It  is  shown  that 
certain  oil  seepages  and  strata  of  oil-bearing  sandstone  and  other  sur- 
face indications  of  oil  which  appear  on  said  patented  claims  extend 
across  both  said  sections  7  and  17.  In  section  12  of  the  adjoining 
township  on  the  w^est,  which  section  is  immediately  west  of  said  sec- 
tion 7,  a  well  producnng  oil  had  been  sunk  by  the  Sunset  Oil  Company 
at  the  time  Baker  contracted  with  the  railroad  company  for  the  pur- 
chase of  the  lands. 

At  the  date  of  Baker's  purchase  no  prospecting  for  minerals  had 
been  done  on  either  of  said  sections  7  or  17,  outside  the  limits  of  the 
Piru  oil  claims  aforesaid,  and  the  conditions  then  existing  which  tended 
to  show  that  the  lands  here  in  controversy  contained  deposits  of  oil 
were  the  surface  indications  aforesaid,  and  the  fact  that  the  immedi- 
ately adjoining  lands  had  then  been  demonstrated  by  the  wells  afore- 
said to  contain  and  be  capable  of  producing  oil. 

The  testimony  was  not  confined  to  the  question  of  the  known  char- 
acter of  the  lands  at  the  date  of  Baker's  purchase,  l>ut  was  allowed  to 
include  the  fact  that  up  to  the  date  of  the  hearing,  in  May,  1898,  many 
additional  wells  had  been  sunk  in  that  inmiediate  vicinitv  and  were 
then  producing  oil  in  large  quantities.  But  no  change  in  the  condi- 
tions occurring  subsequently  to  the  sale  by  the  company  to  Baker 
could  in  any  way  affect  tlie  (juestion  of  the  latter's  good  faith  in  the 
transaction,  and  the  testimony  relating  to  such  changed  conditions  can 
not  be  considered  in  determining  that  (luestion. 
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The  Department  is  of  opinion  that  at  the  time  of  Bakers  purchase 
the  surface  indications  upon  these  and  the  surrounding  lands,  their 
geological  formjttion,  and  the  actual  demonstration  of  the  presence  of 
valuable  deposits  of  oil  in  the  immediately  adjacent  lands,  gave  to  these 
lands  an  actual  or  known  mineral  character.  Baker  believed  them  to 
be  oil  lands,  and  this  belief  was  of  such  strength  that  he  was  willing  to 
invest  his  own  or  his  company's  mone}'  on  the  faith  of  it.  He  also  had 
actual  knowledge  of  the  exception  of  mineral  lands  from  the  grant  to 
the  i-ailroad  company.  Under  such  circumstances  the  Department  is 
of  opinion  that  Baker  was  not  a  purchaser  in  good  faith. 

The  decision  of  vour  office  as  to  the  lands  in  section  7  is  accordinsflv 
reversed,  and  as  to  the  lands  in  section  17,  said  decision  is  affirmed. 
The  applications  to  purchase  under  section  5  of  the  act  of  1887,  are 
rejected,  the  protests  of  the  mineral  claimants  are  sustained,  and  the 
application  In'  Lyon  for  mineral  patent  will  be  carried  to  patent,  if 
otherwise  free  from  ol)jection. 


boxa  fide  settlers  ix  forest  reserves-act  of  april  lo,  10o«. 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 

Washington,  D.  C.  2Iny  12,  1002. 
Registers  and  Receivers, 

rnltrd  Sf/fff'x  Land  (fjficcx. 

Gentlemen: 

Attention  is  called  to  the  following  act  of  Congress,  approved  April 

15,  1002,  entitled  ''An  act  for  the  n^lief  of  honrt  fdr  settlers  in  forest 

reserves:" 

Be  it  emtried  htj  the  Senate  and  Ifinitte  of  RrpresentatiirH  of  the  United  States  of  America 
in  Conffress  asuemlAed,  That  where  a  claimant  nn<ler  the  settlement  laws  of  the  United 
State?  within  the  limits  of  a  forest  reserve  created  under  the  provisions  of  section 
twenty-four  of  the  act  of  ^larch  third,  ei^liteen  hundred  and  ninety-one,  entitled 
**An  act  to  rei)eal  timber-culture  laws,  an<l  for  other  purposes,"  has  failed,  by  reas<»n 
of  ignorance  of  the  proclamation  of  the  President,  or  of  the  filing  of  the  township 
plat  of  survey,  or  from  unavoidable  accident  or  conditions,  or  from  misiinderstanding 
of  the  law,  to  place  his  claim  of  record  within  the  statutory  period,  such  claimant 
may  be  permitted  within  a  period  of  two  years  from  and  after  the  j^assage  of  this  act 
to  file  his  claim  in  the  proper  United  States  land  otlice  and  receive  patent  therefor 
upon  showing  due  compliance  with  the  law  under  which  the  claim  is  asserted,  not- 
withstanding the  reservation,  provide<l  that  he  made  6orm //</<'  settlement  upon  the 
land  claimed  prior  to  the  date  of  the  proclamation  establishing  the  forest  reserve  and 
maintained  continuous  residence  thereon  for  the  recpiisite  ]>eriod.  The  benelits  of 
this  act  shall  extend  to  homi  fide  claims  alreadv  received  bv  the  local  land  ottices  after 
the  statutory  period,  and  for  which  patents  have  not  issued,  provided  the  settlers 
have  complied  with  the  provisions  of  the  law  except  as  to  the  time  of  filing  their 
claims. 
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Settlers,  in  order  to  obtain  the  benefit  of  this  act,  must  hav^e  made 
hon((jfde  settlement  upon  the  land  claimed  prif/r  to  the  date  of  the 
proclamation  establishing  the  forest  reserve  and  maintained  continuous 
residence  thereon  for  the  period  required  by  the  law  under  which  the 
claim  is  asserted. 

Applications  for  entry  under  the  terms  of  this  act  must  be  tiled  in 
the  local  land  office  within  two  years  from  April  15,  1902. 

With  the  application  to  make  entry,  the  applicant  must  tile  an  affida- 
vit showing  the  date  of  his  settlement,  and  that  his  residence  on  the 
land  applied  for  has  been  continuous  since  that  date:  and  that  his  fail- 
ure to  place  his  claim  of  record  within  the  statutory  period  was  due  to 
some  one  of  the  reasons  set  forth  in  this  act. 

Brma  fi(h'  claims  which  have  heretofore  been  erroneously  allowed  by 
the  local  land  officers  for  lands  within  forest  reserves  after  the  expira- 
tion of  the  statutory  period  within  which  to  place  such  claims  of  record 
are  confirmed  by  this  act,  provided  the  settlers  have  complied  with  the 
provisions  of  the  laws  under  which  the  claims  were  initiated,  and  that 
their  failure  to  place  their  claims  of  record  in  proper  time  is  satisfac- 
torily explained  as  due  to  causes  bringing  them  within  the  conditions 
prescribed  in  this  act.  This  applies  only  to  claims  where  settlement 
was  made  prior  to  the  creation  of  the  forest  reserve. 
Very  respectfully, 

BiNGER  Hermann,  CommtHslonei\ 
Approved,  May  12,  1902. 

E.  A.  Hitchcock,  Secretary  of  the  Inter Inr. 


PRIVATE  LAND  CLAIM— SMALL-HOLDING— ACT  OF  MARCH  3,  1891. 

Instructions. 

Where  a  small-holding  claimant  within  the  provisions  of  sections  16,  17  and  IS  of 
the  act  of  March  3,  1891,  has  filed  his  claim  and  made  due  proof  thereof  in  con- 
formity with  said  sections  and  the  regulations  issued  thereunder,  and  is  fully 
entitled  to  a  patent  therefor,  at  the  date  of  the  decree  of  the  Court  of  Pri\"ate 
Land  Claims  confirming  a  private  land  grant  in  conflict  therewith,  the  lands 
embraced  in  such  claim  must  be  held  to  be  disposed  of  or  granted  by  the  Uniteil 
States,  within  the  meaning  of  the  provisions  of  sections  8  and  14  of  said  act,  and 
excepted  from  the  operation  and  effect  of  the  decree  of  confirmation. 

Seen  tan/  Hitchcock  to  the  Comiiiisifiontr  of  the  Gtfmral  Land  Office^ 
(W.  V.  b.)  2lay  U,  1902.  (E.  F.  B.) 

The  Department  is  in  receipt  of  your  letter  of  April  10,  1902, 
submittiniT  for  \t^  consideration  a  statement  relative  to  the  conflict 
between  certain  small-holdingf  claims  upon  which  final  proofs  have 
been  made  under  the  16th,  17th  and  18th  sections  of  the  act  of  March 
3,  l8iU  (!>6  Stat.,  854),  and  the  San  Antonio  de  las  HuertaiS  grant. 


DECISIONS    RELATING    TO    THE    PUBLIC    LANDS.  333 

which  has  recent  I3'  been  survej^ed  under  a  confinnator}'  decree  of  the 
Court  of  Private  Land  Claims. 

You  state  that  the  proofs  in  these  cases  were  made  six  years  ago, 
at  which  time  the  San  Antonio  de  las  Hueilas  grant  had  neither  been 
confirmed  nor  surveyed,  but  that  the  issuance  of  patent  upon  said 
claims  was  suspended  because  it  appeared  from  the  depositions  in 
support  of  some  of  the  claims  that  the  parties  claimed  under  persons 
who  were  alleged  to  be  the  original  settlers  of  said  grant.  You  also 
state  that  the  court  found  that  bj'  virtue  of  the  grant  and  the  act  of 
juridical  possession  the  lands  were  severed  from  the  public  domain 
and  became  the  property  of  the  original  grantees,  their  heirs  and 
assigns. 

While  it  appears  from  the  finding  and  decree  of  the  court  that  the 
United  States  at  no  time  had  anj-  title  to  the  land  covered  by  said 
grant  and  could  make  no  disposition  thereof,  yet,  in  view  of  the  fact 
that  Congress,  b}"  the  fourteenth  section  of  the  act  of  March  3,  1891, 
mpra^  protected  the  right  of  persons  to  whom  the  United  States  may 
have  sold  or  granted  an}"  of  the  lands  embi'aced  within  the  limits  of  a 
gi'ant  decreed  to  any  claimant  under  the  provisions  of  said  act,  you 
recommend  that  patents  should  be  issued  to  the  claimants  who  have 
established  the  right  to  a  title  under  sections  sixteen,  seventeen  and 
eighteen  of  said  act  of  March  3, 1891,  to  the  tracts  found  to  be  within 
the  limits  of  this  grant  or  of  other  grants  which  have  been  confirmed 
or  surveyed  subsequent  to  the  issue  of  final  proof  papers  by  the  local 
oflicers. 

The  grant  in  question  was  confirmed  b\'  the  Court  of  Private  Land 
Claims  under  authoritv  of  section  8  of  said  act  of  March  8, 1891,  which 
gave  to  all  persons  claiming  lands  in  the  States  and  Territories  therein 
named,  under  titles  derived  from  the  Spanish  or  Mexican  government, 
that  were  complete  and  perfect  at  the  date  of  the  transfer  of  sover- 
eignty to  the  United  States,  the  right  to  apply  to  said  court  for  con- 
firmation of  such  title  upon  the  condition  that — 

if  in  any  such  case  a  title  so  clainietlrto  be  i>erfect  shall  be  established  and  confinued, 
sxich  confirmation  shall  be  for  so  much  land  only  as  such  perfect  title  shall  l)e  found 
to  cover,  always  excepting  any  part  of  such  land  that  shall  have  been  disposed  of  by 
the  United  States,  and  always  subject  to  and  not  to  affect  any .  conflicting  private 
interests,  rights,  or  claims  held  or  claimed  adversely  to  any  such  claim  or  title,  or 
adversely  to  the  holder  of  any  such  claim  or  title. 

Said  provision  was  made  for  the  purpose  of  protecting  the  right  and 
claim  of  persons  to  lands  lying  within  the  limits  of  such  grants  which 
the  United  States  may  have  disposed  of  as  public  land,  because  of  the 
lack  of  knowledge  of  the  locus  of  such  claims.  To  compensate  for  the 
loss  to  the  grant  the  act  bj'  the  fourteenth  section  provided — 

That  if  in  any  case  it  shall  appear  that  the  lands  or  any  part  thereof  decreed  to  any 
claimant  under  the  proNisions  of  this  act  shall  have  been  sold  or  granted  by  the 
United  States  to  any  other  person,  such  title  from  the  United  States  to  such  other 
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person  ijh all  remain  valid,  notwithstandinjif  such  decree,  and  upon  proof  being  made 
to  the  satisfaction  of  saiii  court  of  such  sale  or  grant,  and  the  value  of  the  land  so  sold 
or  grante<l,  such  court  shall  render  judgment  in  favor  of  such  claimant  against  the 
United  States  for  the  reasonable  value  of  said  lands  so  sold  or  grantetl,  exclusive  of 
betterments,  not  exceeding  one  dollar  and  twenty-five  cents  per  acre  for  such  lands; 
and  such  judgment,  when  found,  slial!  be  a  charge  on  the  Treasury  of  the  United 
States. 

The  question  as  to  the  right  of  persons  claiming  under  the  Cnited 
States  against  the  owners  of  a  grant  continned  under  the  eighth  se<'tion 
of  said  act,  was  involved  in  the  case  of  Juan  de  la  Cruz  Trujillo,  decided 
by  the  department  June  :i8,  18^9  (^S  L.  D.,  544).  In  that  case  it  was 
said: 

These  claimants  were  not  bound  to  apply  to  i-aid  court  for  contirmation  of  their 
title,  but  having  invoketi  the  jurisdiction  of  ^  the  court  for  that  purpose,  they  were 
bound  by  all  of  the  provisions  of  the  act,  and  in  accepting  its  benefits  they  consented 
that,  if  any  part  of  the  lands  decreed  to  them  under  the  provisions  of  said  act  "shall 
have  been  sold  or  granted  by  the  United  States  to  any  other  person,  such  title  from 
the  United  States  to  such  other  person  shall  remain  valid,  notwithstanding  such 
decree,"  and  that  they  will  accept  from  the  United  States  in  lieu  thereof  the  reason- 
able value  of  said  land,  not  exceeding  one  dollar  and  twenty-five  cents  per  acre. 

It  was  held  that  it  was  not  the  intention  of  the  act  to  except  from 
contirmation  any  lands  that  had  not  been  sold  or  granted  by  the 
United  States,  as  the  gmnt  claimants  would  be  entitled  to  compensa- 
tion only  for  such  lands  as  the  government  had  '^disposed  of,"  which 
means  a  final  and  permanent  divesture  of  whatever  title  the  United 
States  may  have  had,  or  the  incurrence  of  an  obligation  to  convey  such 
title. 

In  that  case  the  claimant  under  the  United  States  had  acquired  no 
vested  right  as  against  the  government  and  the  United  States  was  not 
bound  to  make  good  his  entry,  but  in  the  case  of  confirmees  of  Duran 
de  Chavez  Grant  r.  Saabedra  (23  L.  D.,  11>8)  it  was  held  that  the  land 
embraced  in  the  homestead  entry  of  Saal)edra  was  excepted  from  the 
decree  of  confirmation  in  favor  of  the  homesteader,  as  the  issuance  of 
the  receiver's  receipt  and  register's  final  certificate  prior  to  the  decree 
of  the  Court  of  Private  Land  Claims,  vested  in  him  an  equitable  title 
to  the  land  which  was  validated  by  the  express  terms  of  the  act.  It 
was  there  said: 

The  issuance  of  final  certificate  to  Saabe<lra  for  said  tract  amounted  to  a  sale  or 
grant  thereof  within  the  meaning  and  intent  of  the  language  (luoted.  Such  certificate 
vested  a  right  to  patent,  or  in  other  words,  an  etjuitable  title,  in  him  for  all  the 
interests  of  the  United  States  in  said  tract  (Sinunons  /•.  Wagner,  101  U.  S.,  260; 
Deffeback  v.  Hawke,  115  U.  S.,  392;  and  Cornelius  /•.  Kessel,  128  V.  S.,  45(>). 

It  is  the  opinion  of  the  Department  that  in  an}'  instance  where, 
upon  investigation  by  your  office,  it  appears  that,  at  the  date  of  the 
decree  of  confirmation  bv  the  Court  of  Private  Land  Claims,  the 
small-holding  claimant  was  within  the  provisions  of  sections  16,  17, 
and  18  of  the  act  of  March  8,  1891,  and  had  filed  his  claim  and  made 
due  proof  thereof  in  conformity  with  stiid  sections  and  the  regulations 
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issued  thereunder,  and  in  consequence  was  at  tlie  time  of  said  decree 
fully  entitled  to  a  patent,  the  lands  embraced  in  such  small-holding 
claim  must  be  held  to  have  been  disposed  of  or  gmnted  by  the  United 
States  within  the  meaning  of  the  provisions  in  sections  8  and  14,  here- 
inbefore quoted,  and  to  be  excepted  from  the  operation  and  effect  of 
the  decree  of  contirmation. 

It  is  apprehended  that  your  office  will  find  no  difficulty  in  applying 
the  rule  here  announced  to  the  small-holding  claims  of  the  kind  referred 
to  in  your  office  letter.  The  matter  is  one  in  which  the  holder  of  the 
confirmed  grant  is  interested  and  entitled  to  be  heard;  and  your  office 
will  therefore,  before  disposing  of  any  such  small-holding  claim,  afford 
the  claimant  to  the  confirmed  grant  due  opportunity  to  be  heard. 


school  laxi>— indemnity  selection— sav amp  land. 

State  of  California. 

The  act  of  ^larch  3,  1853,  granting  sections  sixteen  and  thirty-six  in  each  township 
to  the  State  of  California  for  school  purposes,  and  the  act  of  February  28,  1891, 
granting  indemnity  for  such  sections  where  they  are  **  mineral  land,  or  are  within 
any  Indian,  military,  or  other  reservation,  or  are  otherwise  disposed  of  by  the 
L^nited  States,"  are  in  pari  materia y  and  should  be  construed  as  one  act. 

Where  any  sections  sixteen  or  thirty-six  were  swamp  and  overfiowed  and  passed  to 
the  State  under  the  grant  made  by  the  act  of  September  28,  1850,  they  are  *' dis- 
posed of  by  the  United  States"  within  the  meaning  of  the  act  of  February  28, 
1891,  and  the  State  is  entitled  to  indemnity  therefor. 

State  of  California,  15  L.  D.,  10,  and  State  of  California  r.  Moccettini,  19  L.  D.,  359, 
overruled. 

Secretary  Hitchcock,  to  the  Comniiissioner  of  th<^  General  Land  Office^ 
(W.  V.  D.)  J%  26,  1902.  (G.  B.  G.) 

This  is  the  appeal  of  the  State  of  California  from  your  office  decision 
of  August  3,  1901,  holding  for  cancellation  the  State's  selections  Nos. 
3520  to  3527,  inclusive  (R.  and  R.  No.  '^^&j,  embracing  4910.()5  acres 
of  land,  in  lieu  of  certain  sections  sixteen  and  thirtv-six  which  were 
granted  to  the  State  as  swamp  lands  by  the  act  of  September  28, 1850 
(9  Stat.,  519). 

These  selections  were  avowedly  made  under  the  act  of  March  3, 1853 
(10  Stat.,  244),  section  6  of  which  declares  that  all  public  lands  in  the 
State  of  California,  whether  surveyed  or  unsurvcyed,  shall  be  subject 
to  pre-emption,  '^  with  the  exception  of  sections  sixteen  and  thirty-six, 
which  shall  be  and  hereby  are  granted  to  the  State  for  the  purposes  of 
public  schools  in  each  township,"  and  section  7  of  which  provides: 

That  where  any  settlement,  by  the  erection  of  a  dwelling  house  or  the  cultivation 
of  any  portion  of  the  land,  shall  be  made  upon  the  sixteenth  or  thirty-sixth  sections, 
before  the  same  shall  be  surveyed,  or  where  such  sections  may  be  reserved  for  pub- 
lie  uses  or  taken  by  private  claims,  other  lands  shall  be  selected  by  the  proper 
authorities  in  lieu  thereof; — 
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the  act  of  February  26,  1859  (11  Stat,  385),  appropriating  lands  to 
compensate  deficiencies  for  school  purposes  where  se<*tions  sixteen  and 
thirty-six  have  been  settled  upon  with  a  view  to  pre-emption  before 
the  survey  of  the  lands  in  the  field,  and  where  said  sections  are  frac- 
tibnal  in  quantit}-,  or  where  one^or  both  are  wanting  '*by  reason  of 
the  township  being  fractional,  or  from  any  natural  cause  whatever," 
and  providing  that  the  lands  so  appropriated  shall  be  selected  and 
appropriated  in  accordance  with  the  principles  of  adjustment  and  the 
provisions  of  the  act  of  May  20,  1826  (4  Stat.,  179);  the  act  of  July 
23,  1866  (14  Stat.,  218),  section  6  of  which  provides,  among  other 
things,  that  the  act  of  March  3,  1853,  nvpra^  "shall  lie  construed  as 
giving  the  State  of  California  the  right  to  select  for  school  purposes 
other  lands  in  lieu  of  such  sixteenth  and  thirty -sixth  sections,  a.s  were 
settled  upon  prior  to  survey,  reserved  for  public  uses,  covered  by 
grants  made  under  Spanish  or  Mexican  authority,  or  by  other  private 
claims;"'  and  the  act  of  February  28,  1891  (26  Stat.,  796),  amending 
section  2275  of  the  Revised  Statutes  to  read  as  follows: 

8ec.  2275.  Where  settlements  with  a  view  to  pre-emption  or  homestead  have  been, 
or  shall  hereafter  be  made,  before  the  survey  of  the  lands  in  the  field,  wliich  are 
found  to  have  been  made  on  sections  sixteen  or  thirty-six,  those  sections  shall  be 
subject  to  the  claims  of  such  settlers;  and  if  such  sections,  or  either  of  them,  have 
been  or  shall  be  granted,  or  pledged  for  the  use  of  schools  or  colleges  in  the  State  or 
Territory  in  which  they  lie,  other  lands  of  equal  acreage  are  hereby  appropriated 
and  granted,  and  may  be  selected  by  said  State  or  Territory,  in  lieu  of  such  as  may 
be  thus  taken  by  pre-emption  or  homestead  settlers.  And  other  lands  of  equal  acre- 
age are  also  hereby  appropriated  and  granted,  and  may  be  selected  by  said  State  or 
Territf)ry  where  sections  sixteen  or  thirty-six  are  mineral  land,  or  are  included  within 
any  Indian,  military,  or  other  reservation,  or  are  otherwise  disposed  of  by  the  United 
States:  Praridedj  Where  any  State  is  entitled  to  said  sections  sixteen  and  thirty-six, 
or  where  said  sections  are  reserved  to  any  Territory,  notwithstanding  the  same  may 
be  mineral  land  or  embraced  within  a  military,  Indian,  or  other  reservation,  the 
selection  of  such  lands  in  lieu  thereof  by  said  State  or  Territory  shall  be  a  waiver  of 
its  right  to  said  sections.  And  other  lands  of  equal  acreage  are  also  hereby  appro- 
priated and  granted,  and  may  be  selected  by  said  State  or  Territory  to  comjiensate 
<leficiencies  for  school  purposes,  where  set^tions  sixteen  or  thirty-six  are  fractional  in 
quantity,  or  where  one  or  both  are  wanting  by  reason  of  the  township  being  frac- 
tional, or  from  anv  natural  cause  whatever."  And  it  shall  be  the  dutv  of  the  Sec- 
retary  of  the  Interior,  without  awaiting  the  extension  of  the  public  sur^-ej's,  to 
ascertain  and  determine,  by  protraction  or  otherwise,  the  number  of  townships  that 
will  be  included  within  such  Indian,  military,  or  other  reser\-ations,  and  thereupon 
the  State  or  Territory  shall  be  entitled  to  select  indemnity  lands  to  the  extent  of  two 
sections  for  eat^h  of  said  townships,  in  lieu  of  sections  sixteen  and  thirty-six  therein; 
but  such  selections  may  not  be  made  within  the  boundaries  of  said  reservations: 
Provided f  however^  That  nothing  herein  contained  shall  prevent  any  State  or  Terri- 
tory from  awaiting  the  extinguishment  of  any  such  military,  Indian,  or  other  reser- 
vation and  the  restoration  of  the  lands  therein  embraced  to  the  public  domain  and 
then  taking  the  sections  sixteen  and  thirty-six  in  place  therein;  but  nothing  in  this 
proviso  shall  be  constnied  as  conferring  any  right  not  now  existing. 

The  action  of  your  office  is  put  upon  the  ground  that  the  State  is 
not  entitled  to  indemnity  for  sections  sixteen  and  thirty-six  where 


DECISIONS    RELATING    TO    THE    PUBLIC    LANDS.  337 

such  sections  had  been  granted  to  the  State  as  swamp  lands,  and  the 
case  of  the  State  of  California  (15  L.  D.,  10),  and  the  circular  of 
instructions  issued  by  your  office  to  registers  and  receivers,  October 
10,  1893,  which  received  the  approval  of  the  Department  December 
19,  1893  (17  L.  D.,  570),  are  relied  on  in  support  of  the  conclusion 
reached. 

The  State  contends: 

First.  That  the  swamp-land  ^rant  being  ior  another  and  distinct  purpose  and 
thereby  wholly  distinguished  from  the  later  grant  to  California  in  aid  of  common 
schools,  sections  16  and  36,  found  to  fall  within  the  swamp-land  grant,  are  in  fact  and 
law  lands  ** otherwise  disposed  of"  and  for  which  indemnity  is  expressly  provided 
by  the  act  of  February  28,  1891,  tntpra. 

Second.  The  act  of  February  26,  1^59,  now  Section  2275  U.  S.  Revised  Statutes, 
and  the  act  of  February  28,  1891,  amendatory  thereof,  are  each  and  all  applicable  to 
the  State  of  California,  both  by  express  terms  and  clear  intendment,  and  the  Depart- 
ment has  long  so  applied  these  statutes  to  and  for  the  benefit  of  the  school-land 
grant  made  to  California. 

Third.  The  former  decision  holding  contra  is  erroneous,  and  neither  on  principle 
nor  as  (controlling  precedent  sustains  the  Commissioner's  present  ruling. 

There  is  nothing  in  the  indemnity  claus^e  of  the  act  March  3,  1853, 
nothing  in  the  acts  of  February  26,  1859,  and  July  23,  1866,  and  noth- 
ing in  section  2275  of  the  Revised  Statutes  prior  to  its  amendment, 
which  justifies  these  selections.  If,  therefore,  the  State  is  entitled  to 
this  indemnity,  it  is  by  reason  of  the  act  of  February  28,  18J)1,  supra, 
and  especially  that  clause  of  this  act  which  appropriates  and  grants 
other  lands  of  equal  acreage  where  sections  sixteen  and  thirty-six 
''are  otherwise  disposed  of  by  the  United  States." 

In  the  case  of  the  State  of  California  (15  L.  D.,  10,  18-19),  it  was 
held  that  the  act  of  February  28,  1891— 

did  not  give  additional  indemnity  rights — its  indemnity  provisions  merely  enunci- 
ated existing  laws. 

If,  as  above  shown,  the  act  of  1859  (section  2275)  is  not  applicable  in  its  indem- 
nity school  provisions  to  California,  it  can  not  be  said  that  the  section,  as  amended, 
applies  to  that  State,  unless  the  State  is  specially  designated. 

As  above  seen,  to  apply  the  amended  section  to  California  and  award  indemnity 
for  lands  **  otherwise  disposed  of "  would  result  in  giving  the  State  indemnity  for 
sections  sixteen  and  thirty-six  when  swamp.  It  would  be  to  give  the  State  indem- 
nity for  a  class  of  lands  already  donated  to  the  State. 

The  principle  upon  which  indemnity  is  given  to  a  State  is  for  a  Ions;  it  is  not  given 
for  that  which  the  State  has  already  received.  Moreover,  it  is  not  presumed  that 
Congress  intended  a  grant  of  lands  for  California  in  excess  of  existing  provisions  for 
other  States;  and  I  do  not  feel  justified  in  so  holding  on  the  authority  contended  for. 

I  therefore  conclude  that  the  clause,  "or  otherwise  disposed  of  by  the  United 
States/'  found  in  section  2275,  as  amended,  does  not  authorize  new  or  future  selec- 
tions in  California  on  the  basis  of  sections  sixteen  or  thirty-six  when  swamp. 

There  is  much  in  this  that  is  erroneous. 

Section  2275  of  the  Revised  Statutes  was  the  then  existing  (jenerai 
law  governing  the  selection  of  school  indemnit}^  lands.  The  act  of 
July  23,  1866,  construing  and  enlarging  the  indemnitj'  provisions  of 
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the  act  of  March  3,  1853,  was  a  special  act,  applying  alone  to  the 
State  of  California.  This  section  and  this  act,  therefore,  constitated 
the  ''  existing  laws ''  governing  the  selection  of  school  indemnity  lands 
in  the  State  of  California.  These  gave  the  right  to  indemnity  in 
instances  (1)  where  sections  sixteen  and  thirty-six  had  been  settled 
upon  before  the  survey  of  the  land  in  the  field,  with  a  view  to  pre- 
emption; (2)  where  said  sections  are  fractional  in  quantity,  or  where 
one  or  both  are  wanting  by  reason  of  the  township  being  fractional, 
or  from  any  natural  cause  whatever;  and  (3)  where  they  are  reserved 
for  public  uses,  or  are  covered  by  private  land  claims. 

The  act  of  February  28,  1891,  extended  the  indemnity  right  so  as 
to  embrace,  in  addition  to  those  prescribed  by  the  then  existing  law, 
instances  (1)  where  sections  sixteen  and  thirty-six  are  mineral  land, 
and  (2)  where  they  "are  otherwise  disposed  of  by  the  United  States." 
It  was  manifestly  erroneous,  therefore,  to  hold  that  the  indemnity 
provisions  of  said  act  merely  enunciated  existing  law,  since  no  law 
then  in  existence  permitted  indemnity  for  mineral  land  or  for  lands 
which  had  been  disposed  of  b}^  the  United  States,  otherwise  than  in 
the  waj's  mentioned.  But  the  conclusion  reached  by  the  Department 
in  that  case  seems  to  have  been  based  upon  the  assumption  that  section 
2275  of  the  Revised  Statutes  was  a  codification  of  the  act  of  February 
26,  1859,  that  this  act  had  no  application  to  the  State  of  California, 
that  therefore  said  section  2275  did  not  apply  to  that  State,  and  that 
of  necessity  the  act  of  February  28,  1891,  amending  said  section,  is 
without  application.  The  premise  upon  which  this  reasoning  is  based 
is  altogether  erroneous.  Section  2275  was  a  codification  of  the  act  of 
May  20,  1826  (4  Stat.,  179),  as  well  as  the  act  of  February  26,  18.59. 
These  were  both  general  acts.  There  is  nothing  in  the  act  of  1859 
upon  which  to  base  an  argument  that  it  was  not  intended  to  apply  to 
the  State  of  California.  It  is  true  that  the  act  of  March  3,  1853,  pro- 
viding for  the  survey  and  disposal  of  public  lands  in  California  pro- 
vides that  in  segregating  large  bodies  of  land  notoriously  and  obviously 
swamp  and  ovei'flowed  it  shall  not  be  necessary  to  subdivide  the  same, 
but  only  to  run  the  exterior  lines  thereof,  and  it  seems  to  have  been 
concluded  from  this  that,  inasmuch  as  the  indemnity  granted  by  the 
act  of  FebiTiary  26,  1859,  could  only  be  claimed  after  the  survey  of 
sections  sixteen  and  thirty-six,  the  act  did  not  apply  to  California. 
Of  this  it  is  enough  to  say  that  though  it  be  conceded  that  there  were 
instances  where  the  act  would  be  without  operative  eflPect,  it  does  not 
follow  that  the  act  did  not  apply  to  said  State.  But,  aside  from  all 
this,  it  is  now  well  settled  that  the  act  of  February  28,  1891,  is  a  gen- 
eral act,  and,  specifically,  that  it  applies  to  the  State  of  California. 

In  the  case  of  the  State  of  California  (23  L.  D. ,  423),  it  was  held 
that  the  State  was  entitled  under  said  act  to  select  school  land  indem- 
nity for  sections  sixteen  and  thirty -six  lost  to  the  State  by  reason  of 
their  mineral  character,  and  to  the  extent  that  the  said  case  of  the 
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State  of  California  (15  L.  D.,  10)  was  in  conflict  with  this  view  it  was 
expressly  overruled.  And  it  was  further  held,  generally ,  that  in  passing 
said  act  Congress  intended  that  it  should  be  applicable  to  all  public- 
land  States  alike,  and  ^^  intended  that  it  should  operate  as  a  repeal  of 
all  special  laws  theretofore  passed,  in  so  far  as  they  conflicted  with  its 
provisions."  The  same  view  was  taken  by  the  Department  in  the 
later  case  of  the  State  of  Wyoming  (27  L.  D.,  35).  See  also  State  of 
Florida  (30  L.  D.,  187),  and  Johnston  v.  Morris  (72  Fed.  Rep.,  890). 

It  results  that,  if  the  sections  sixteen  and  thirty -six  designated  as 
bases  for  these  selections  ^'are  otherwise  disposed  of  by  the  United 
States,'^  within  the  meaning  of  this  language  as  used  in  the  act  of 
February  28,  1891,  the  selections  should  be  approved. 

Whether  this  language  means  disposed  of  in  a  different  manner 
than  thereinbefore  mentioned,  or  ''otherwise"  than  contemplated  by 
the  granting  act,  is  not  material.  In  either  case  it  necessarily  means, 
that  if  sections  sixteen  and  thirty-six  have  at  the  date  of  survey  been 
disposed  of  by  the  United  States,  the  State  shall  be  entitled  to  indem- 
nity. There  is  nothing  in  the  conditions  surrounding  these  lands 
which  justifies  imputing  to  Congress  a  different  intention  from  that 
which  seems  to  be  clearly  expressed.  The  conditions  in  California 
are  unique.  This  territory  was  acquired  from  Mexico  by  the  treaty 
of  Febiniary  2,  1848  (see  9  Stat.,  922).  It  was  admitted  to  the  Union 
as  a  State  September  9,  1850  (9  Stat.,  452),  and  without  an  antecedent 
territorial  government.  No  reservation  or  grant  of  school  lands  was 
made  by  the  enabling  act,  and  none  existed  at  the  date  of  the  swamp- 
land grant  of  September  28,  1850.  That  grant  applied  to  the  State  of 
California,  and  operated  as  of  that  date  to  transfer  to  the  State  all  of 
the  swamp  and  overflowed  lands  therein,  including  sections  sixteen 
and  thirty-six.  This  was  surely  a  disposition  b}'^  the  United  States  of 
all  such  lands.  Wright  v.  Roseberry  (121  U.  S.,  497).  The  school 
grant  {supra)  does  not  except  these  lands;  they  were  intended,  there- 
fore, as  part  of  the  school  grant,  and  would  have  been  such  but  for 
the  fact  that  they  were  not  then  the  property  of  the  United  States. 
Congress  intended  that  the  State  should  have  all  of  the  swamp  and 
overflowed  lands  within  its  limits,  and  imposed  upon  the  State  the 
duty  of  reclaiming  these  lands.  It  also  intended  that  the  State  should 
have  the  sixteenth  and  thirty-sixth  sections  in  every  township  therein 
for  the  support  of  schools.  And  the  fact  that  in  some  instances  these 
grants  conflicted  furnishes  no  sufficient  argument  for  the  conclusion 
that  the  State  should  not  have  indemnity  for  lands  lost  to  its  school 
grant  by  reason  of  such  conflicts.  This  view  finds  support  in  the 
decision  of  the  supreme  court  of  the  United  States  in  the  case  of  the 
Winona  and  St.  Peter  Railroad  Company  v.  Barney  and  others  (113 
U.  S.,  618).  In  that  case  the  court  had  under  consideration  the  grant 
made  by  the  act  of  March  3,  1857  (11  Stat,  195),  to  the  Territory  of 
Minnesota,  to  aid  in  the  construction  of  certain  railroads.     The  indem- 
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nity  clause  of  said  act  gave  a  ri^ht  of  selection  where  it  appeared  that 
the  United  States  had  at  the  date  of  the  definite  location  of  the  roads 
sold  any  of  the  lands  granted,  or  whei'e  the  right  of  pre-emption  had 
attached  to  the  same.  It  was  held  that  this  indeninitj^  clause  covers 
losses  from  the  grant  by  reason  of  sales  and  the  attachment  of  pre- 
emption rights  previous  to  the  date  of  the  act.  At  page  626  of  the 
decision  the  court  said: 

It  is  to  no  purpose  to  say,  against  this  construction,  that  the  government  could  not 
grant  what  it  did  not  own,  and  therefore  could  not  have  intended  that  its  language 
should  apply  to  lands  which  it  had  disposed  of.  As  already  said,  the  whole  act 
must  be  read  to  reach  the  intention  of  the  law-maker.  It  uses,  indeed,  words  of 
grant,  w^ords  which  purport  to  convey  what  the  grantor  owns,  and,  of  course,  cannot 
operate  upon  lands  with  which  the  grantor  had  parted;  and,  therefore,  when  it 
afterwards  provides  for  indemnity  for  lost  portions  of  the  lands  "granted  as  aiore- 
said,"   it  means  of  the  lands  purporting  to  be  covered  by  those  terms. 

The  act  of  March  3,  1853,  gmnting  sections  sixteen  and  thirty-six 
to  the  State  of  California,  and  the  act  of  February  28,  1891,  are  in 
pari  materia^  and  should  be  construed  as  one  act.  So  construed,  it 
results  that  the  State  is  entitled  to  indemnity  for  said  sections  where 
the  United  States  had  prior  to  the  school  grant  ''disposed"  of  these 
sections. 

In  the  case  of  the  St.  Paul,  Minneapolis  and  Omaha  Railway  Com- 
pany (6  L.  D.,  195),  it  was  held  by  the  Department  that  lands  granted 
to  the  State  of  Wisconsin  by  the  swamp-land  act  were  '\sold," 
'"reserved,"  ''(Ttherwise  appropriated,"  or  ''otherwise  disposed  of " 
within  the  meaning  of  the  acts  of  June  3,  1856  (11  Stat.,  20),  and 
May  5,  1864  (13  Stat.,  ^^)^  granting  to  said  State  certain  lands  desig- 
nated bv  odd-numbers  to  aid  in  the  construction  of  railroads  in  that 
State,  and  providing  for  indemnity  on  account  of  lands  which  had 
been  sold,  reserved,  or  otherwise  appropriated  at  the  date  of  the  defi- 
nite location  of  the  road.  There  is  no  difference  in  principle  in  the 
case  cited  and  that  now  under  consideration.  In  both  instances  the 
grant  on  account  of  which  the  loss  occurred  and  the  grant  in  which  it 
occurred  were  made  to  the  State.  In  the  case  cited  an  obligation 
rested  on  the  State  to  build  the  road  on  account  of  which  the  grant 
was  made,  and  in  this  case  an  obligation  rested  on  the  State  to  reclaim 
the  land.  The  object  in  each  was  the  same,  in  that  both  grants  were 
made  for  the  purpose  of  internal  improvement.  It  is  true  of  the 
swamp  grant  that  the  obligation  i-esting  upon  the.  State  was  a  moral 
one  only,  but  this  is  not  important.  It  is  submitted  by  counsel  for 
the  State  that  the  theory  and  purpose  of  the  grant  of  swamp  lands  to 
the  State  were  such  that  lands  were  worthless  in  their  natural  condi- 
tions; that  they  were  an  obstacle  to  the  proper  growth  and  a  menace 
to  the  health  of  the  local  communities:  that  their  reclamation  V)v  local 
authority  under  stimulus  of  local  necessity  was  a  work  worth  their 
full  value  when  reclaimed;  and  they  were  given  to  the  states  for  recla- 
mation as  valueless  in  their  present  condition,  and  involving  their  full 
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value  in  the  work  of  reclamation.  It  is  submitted  further  that  the 
school  grant  was  for  a  widely  different  object,  and  to  attain  a  widely 
different  end;  that  it  was  for  *'the  purposes  of  public  schools  in  each 
fofc?if</tip,^''  and  that  the  consistent  legislation  upon  this  subject  shows 
the  congressional  intention  as  to  each  State  to  devote  the  school  sec- 
tion fujlefy  to  the  benefit  of  the  schools  in  that  township  wherein  they 
were  situated. 

If  there  were  doubt  of  the  congressional  intention  as  expressed  in  the 
act  of  February  28, 1891,  this  argument  would  be  worthy  of  extended 
consideration.  It  is  enough  to  say  of  it,  however,  that  it  is  well  sup- 
ported by  the  history  of  legislation  on  these  subjects.  But  this  case 
does  not  need  to  rest  on  equitable  grounds.  The  letter  of  the  law,  the 
terms  of  the  act**  of  March  3,  1853,  and  February  28,  1891,  support 
the  State's  main  contention.  Congress  must  be  presumed  to  have 
know^n  when  it  made  the  grant  of  March  8,  1853,  that  it  had  already 
disposed  of  a  large  body  of  lands  in  the  State  by  the  swamp-land 
gi"ant,  and  that  in  all  probability  some  sections  sixteen  and  thirty -six 
therein  had  been  so  disposed  of.  It  must  also  be  presumed  to  have 
known  when  it  passed  the  indemnity  act  of  Februar}-  28,  1891,  that 
such  sixteenth  and  thirty-sixth  sections  in  said  State  as  were  on  Sep- 
tember 28,  185U,  swamp  lands  were  lost  to  the  school  grant,  because 
they  had  teen  otherwise  disposed  of  by  the  United  States,  and,  in 
granting  indemnity  for  such  lands,  no  exception  was  made  of  the 
State  of  California.  There  is  no  rule  of  statutorv  construction  which 
supplies  such  an  exception.  The  legal  effect  which  follows  from  the 
plain  language  of  a  statute  may  not  be  defeated  by  construction.  On 
principle  and  authority  the  State  is  entitled  to  an  approval  of  these 
lists.  The  cases  of  the  State  of  California  (15  L.  D.,  10),  and  State  of 
California  t\  Moccettini  (19  L.  D.,  359),  are  hereby  overruled. 

The  decision  appealed  from  is  reversed,  with  directions  to  re-examine 
the  lists  and  submit  them  for  approval,  unless  other  objection  appears. 


NEW  MEXICO-LEASE— PROTEST. 

Lyons  and  Campbell  Ranch  and  Cattle  Co.  r.  Stockton. 

Under  a  stipulation  in  a  lease  by  the  Territory  of  New  Mexico  that  the  Board  of 
Public  I^nds  of  said  Territory  shall  have  the  i>ower  to  at  any  time  try  and 
determine  the  question  whether  the  lease  was  procur€»d  through  false  and  fraud- 
ulent representations,  said  board  has  authority,  without  the  intervention  of  a 
court,  to  terminate  the  lease  u[)on  a  satisfactory  showing  that  it  was  so  procured. 

Secretary  Uitehcf^cl:  to  the  CominlHHioner  of  the  General  Land  Offiee^ 
(W.  V.  D.)  May  ^P,  W02'  (G.  B.  G.) 

This  is  the  matter  of  the  protest  of  the  Lyons  and  Camp})ell  Ranch 
and  Cattle  Company  against  the  approval  of  lease  No.  354  to  William 
J.  Stockton,  for  the  N.  i,  SW.  i,  the  W.  i  of  the  SH  \  and  the  NE.  i 
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of  the  SE.  i  of  Sec.  36,  T.  13  S.,  R.  21  W.,  in  the  Territon-  of  New 
Mexico. 

This  lease  was  submitted  to  the  Department  by  your  office  for 
approval  April  25,  1902,  but  was  returned  for  the  further  considera- 
tion of  your  office  because  of  the  protest  of  the  Lyons  and  Campbell 
Ranch  and  Cattle  Company.  Your  office,  upon  consideration  of  said 
protest,  repoils  that  this  land  was  embraced  in  lease  No.  426  to  one 
Thomas  Lyons,  which  was  approved  by  the  Department  March  2, 
1901,  that  this  lease  was  made  b}'  and  between  The  Board  of  Public 
Lands  of  the  Territory  of  New  Mexico,  party  of  the  first  part,  and 
Thomas  Lyons,  part}"  of  the  second  pail,  and  contained  the  following 
clause: 

If  at  any  time  after  the  execution  of  this  lease,  it  is  shown  to  the  satisfaction  of 
the  party  of  the  first  part,  or  its  successors  in  office,  that  there  has  been  any  fraud 
or  collusion  upon  the  part  of  the  said  party  of  the  second  part  to  obtain  this  lease  at 
a  less  rental  than  its  value,  it  shall  be  null  and  void  at  the  option  of  the  party  of  the 
first  part. 

It  appears  from  the  files  of  your  office  appertaining  to  this  matter 
that  from  representations  made  to  the  Board  of  Public  Lands  this 
land  had  living  or  running  water  upon  it,  whereas  the  said  Lyons,  in 
his  application  to  lease  the  same,  had  represented  that  there  was  no 
living  or  running  water  thereon.  The  board  caused  an  investigation 
to  be  made,  and  Lyons  was  cited  to  show  cause  why  his  lease  should 
not  be  canceled  under  the  clause  therein  above  quoted.  A  showing 
was  made  by  affidavits,  in  response  to  such  notice,  and  upon  considera- 
tion thereof  the  board  declared  the  lease  canceled,  and  subsequently 
leased  the  land  to  Stockton,  which  lease  is  now  before  the  Department 
for  approval. 

Your  office  expresses  the  opinion  that,  inasmuch  as  the  lease  as 
drawn  would  appear  to  leave  it  to  the  board  to  detennine  at  an\'  time 
whether  or  not  any  contract  actually  exists,  the  condition  is  so  lacking 
in  mutuality  as  to  make  it  inoperative,  and  recommends  that  the 
approval  of  the  lease  to  Stockton  be  withheld. 

It  was  evidently  the  intention  of  the  parties  to  this  agreement  to 
stipulate  that  the  Board  of  Public  Lands  of  the  Territory  should  have 
the  power  at  any  time  to  try  and  determine,  without  the  intervention 
of  a  court,  the  question  whether  the  lease  had  been  procured  through 
false  and  fraudulent  representation,  and  in  the  ev^ent  it  should  appear 
to  the  satisfaction  of  the  board  that  such  false  and  fraudulent  repre 
sentations  had  been  made  to  authorize  the  board  to  terminate  the  lease. 
If  this  was  not  the  intention,  then  the  clause  quoted  was  nothing  more 
than  a  declaration  of  the  law,  because  a  contract  secured  through  f  i-aud 
may  always  be  annulled  at  the  option  of  the  party  defrauded,  though 
the  annulment  must  ordinarih'  be  secured  through  civil  process. 
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Whether  an  agreement  between  parties  to  a  contract  that  one  of 
them  should  have  the  power  to  trj'  and  determine  the  question  of  fraud 
in  its  execution  in  binding  need  not  be  considered.  That  question  is 
not  here  presented.  The  Board  of  Public  Lands  is  the  nominal  and 
not  the  real  party  in  interest.  The  real  party  of  the  first  part  in  this 
contmct  is  the  Territoiy  of  New  Mexico,  and  no  good  reason  is  sug- 
gested wh}'  the  Territory  and  its  lessee  may  not  agree  to  submit  to  the 
Board  of  Public  I^ands,  as  a  board  of  arbitration,  any  question  arising 
upon  the  leasing  of  these  lands,  which,  in  the  absence  of  such  an  agree- 
ment, might  have  been  tried  and  determined  by  a  court  of  competent 
jurisdiction.  It  is  believed  that  this  board  had  the  power  to  terminate 
lease  No.  426,  and  the  suflSciency  of  the  evidence  upon  which  that 
action  was  taken  is  not  a  question  for  review  by  this  Department. 
Lease  No.  354  to  William  J.  Stockton,  which  has  been  informally 
withdrawn  from  the  files  of  vour  oflSce  incident  to  consideration  of 
this  matter,  is  herewith  returned  with  the  approval  of  the  Department 
noted  thereon. 


CONTEST— INDIAN  ALLOTMENT— PREFERENCE  RIGHT. 

Collins  v.  Hoyt. 

Section  2  of  the  act  of  May  14, 1880,  giving  a  preference  right  of  entry  to  a  successful 
contestant,  does  not  extend  to  contests  against  Indian  allotments. 

Secretary  Hltchci>ck  to  the  CoiuinhHumei'  of  the  Genei^al  Land  Office^ 
(W.  V.  D.)  May  29,  1902.  (C.  J.  G.) 

Plaintiff  in  the  case  entitled  Peter  M.  Collins  v.  Elijah  W.  Hoyt, 
appeals  from  the  decision  of  your  office  of  December  30,  1901,  reject- 
ing his  application  to  enter,  under  section  2306  of  the  Revised  Statutes, 
the  W.i  SW.i,  Sec.  24,  T.  15  N.,  R.  12  W.,  Helena,  Montana,  land 
district.  The  application  is  based  on  a  claimed  preference  right  to 
make  additional  entry  for  this  land  procured  by  plaintiff's  contest 
against  an  Indian  allotment  covering  said  land,  which  resulted  in  its 
cancellation. 

Section  2  of  the  act  of  May  14,  1880  (21  Stat.,  140),  allowing  a  pref- 
erence right  of  entry  to  a  successful  contestant,  has  been  construed 
not  to  extend  to  an  Indian  allotment  where  the  first  or  trust  patent  has 
been  issued.  Bryant  et  al.  v.  Gill  et  al.  (20  L.  D.,  68);  Lizzie  Bergen 
(30  L.  D.,  258,  266);  and  Rule  6,  Regulations  of  April  10,  1901  (30  L. 
D.,  546).  There  would  appear  to  ])e  no  good  reason  why  the  same  iiile 
should  not  apply  in  case  of  an  allotment  where  the  first  or  trust  patent 
has  not  been  issued;  and  this,  too,  regardless  of  the  nature  or  charac- 
ter of  the  charges  preferred  by  the  contest.     It  is  so  held. 

Your  said  office  decision  is  affirmed. 
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private  claim-scrip-act  of  june  «,  1858. 

George  Baldey. 

The  necessity  for  the  sale  of  a  decedent's  property,  whether  real  or  personal,  in  the 
State  of  Alabama,  is  a  jurisdictional  fact  that  must  appear  upon  the  face  of  the 
record;  and  an  order  of  sale,  by  a  probate  court,  founded  upon  an  application 
which  does  not  all^e  or  show  that  any  legal  cause  for  the  sale  exists,  is  a  nullity 
and  affords  no  basis  for  favorable  action  in  proceedings  to  secure  the  issuance  of 
scrip  under  the  act  of  June  2,  1858. 

No  lands  were  granted  by  the  third  section  of  the  act  of  March  3,  1819,  which  were 
claimed  or  recognized  by  the  preceding  sections  of  the  act,  and  it  is  therefore 
necessary  to  identify  the  land  claimed  under  the  third  section  and  to  show  that 
it  does  not  conflict  with  any  claim  confirmed  by  the  first  or  second  section. 

Secretary  Hitchcock  to  the  Co)ntt}fHs!oner  ftf  tJie  General  Laud  Ojfice^ 
(W.  V.  D.)  May  29,  1902,  (E.  F.  B.) 

With  your  letter  of  March  25.  1902,  you  transmit  the  appeal  of 
George  Baldey  from  the  decision  of  your  oflSce  of  November  26, 1901, 
denying  his  application  for  the  issuance  of  scrip  under  the  act  of  June 
2,  1858  (11  Stat.,  294:),  in  satisfaction  of  the  private  land  claim  of 
Eloise  T.  Innerarrity,  reported  by  Commissioner  Crawford  in  report 
No.  6,  as  claifn  No.  3,  in  the  register  of  chiims  to  lands  in  the  district 
east  of  Pearl  River,  '^ founded  on  orders  of  surve}"  (requettes),  per- 
mission to  settle,  or  other  written  evidence  of  claim  ....  which  in 
the  opinion  of  the  commissioner  ought  not  to  be  confirmed.*"  (3  Am. 
St.  Papers,  Green,  14.) 

Appellant  contends  that  said  claim  was  confirmed  by  the  third  sec- 
tion of  the  act  of  March  3,  1819  (3  Stat.,  528),  that  it  has  never  been 
located,  surveyed  or  in  any  other  way  satisfied,  and  that  he  is  the  legal 
representative  of  said  claim,  having  purchased  it  from  the  adminis- 
trator of  the  estate  of  Eloise  T.  Innerarrit}',  at  a  public  sale  authorized 
by  the  probate  court  in  the  Sttite  of  Alabama  having  jurisdiction  thereof. 

You  rejected  the  application  upon  the  ground  that  the  probate 
court  had  no  authoritv  to  order  the  sale  of  said  estate  and  that  the 
purchaser  acquired  no  title  thereunder,  for  the  reason  (1)  that  if 
Eloise  T.  Innerarritv  acquired  anv  right  under  the  confirmatorv  act  of 
March  3,  1819,  Hfipra^  it  was  a  claim  to  real  property  w^hich  descended 
to  her  heii*s;  (2)  that  if  the  claim  be  considered  as  personal  property 
it  could  only  be  sold  for  the  purposes  specified  in  the  statute,  and  the 
jurisdictional  fact  not  appearing  on  the  face  of  the  petition,  the  oixler 
of  the  court  was  void  and  of  no  effect;  and  (3)  because  it  has  not  been 
affirmatively  shown  that  the  claim  was  confirmed,  the  applicant  having 
failed  to  identify  the  land  or  to  show  the  approximate  locus  of  the 
claim.     The  applicant  alleges  error  in  all  of  said  rulings. 

The  third  section  of  the  act  of  March  3,  1819,  supra,  provides  that 
every  person,  or  his  or  her  legal  representatives,  whose  claim  is  com- 
prised in  the  list  or  register  of  claims  reported  by  the  commissioners, 
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shall  be  entitled  to  a  grant  for  the  land  so  elahned,  not  exceeding  six 
hundred  and  forty  acres,  as  a  donation,  where  it  appears  from  said 
reports  that  the  land  claimed  had  been  actually  inhabited  and  culti- 
vated by  such  person  or  persons  in  whose  right  he  claims,  on  or 
before  April  15,  1813,  with  the  proviso  that  no  lands  shall  \ye  thus 
granted  which  are  claimed  or  recognized  by  the  preceding  sections  of 
the  act. 

If  this  claim  did  not  come  within  the  proviso  and  if  the  claimant 
acquired  any  right  whatever  under  said  section,  the  right  thus  acquired 
was  a  grant  to  the  specific  tract  settled  upon  and  to  no  other  land. 
The  grant  operated  to  convey,  as  against  the  United  States,  all  the 
right,  title  and  interest  to  the  land  settled  upon  and  claimed  and  a  sale 
of  such  claim  is  a  sale  of  realtv. 

The  act  of  June  2,  1858,  snpra^  which  authorizes  the  surveyor-gen- 
eral to  issue  certificates  of  location  for  a  quantity  of  land  equal  to  that 
confirmed  where  the  claim  has  not  been  located  and  remains  unsatisfied, 
did  not  change  the  character  of  the  claim  but  only  authorized  the  tak- 
ing of  other  lands  in  lieu  thereof.  That  act  requires  that  satisfactory 
proof  be  made  to  the  surveyor-general  that  the  claim  has  been  con- 
firmed and  that  the  whole  or  pan  thereof  remains  unsatisfied.  When 
these  facts  have  been  found  b\'  the  surveyor-general  it  is  his  duty  to 
issue  a  certificate  authorizing  the  location  of  a  quantity  of  land  equal 
to  that  so  confirmed,  which,  when  accepted  by  the  confirmee  or  his 
legal  representatives,  is  taken  in  lieu  of  the  tract  confirmed,  and  all 
right,  title,  interest  and  claim  to  the  confirmed  tract  is  forever  relin- 
quished and  the  certificate  for  the  location  of  other  land  is  accepted  in 
lieu  of  it.  Neither  Eloise  T.  Innerarrity  while  in  life,  nor  her  heirs 
after  her  death,  ever  relinquished  their  claim  to  the  tract  settled  upon 
and  never  made  an  application  for  a  certificate  under  the  act  of  June 
2,  1858,  or  offered  to  accept  such  certificate  in  lieu  of  the  claim.  What- 
ever claim  was  confinned  by  the  act  of  March  3,  1819,  was  existing 
and  unimpaired  when  the  administrator  of  Innerarrity  petitioned  and 
obtained  an  order  for  the  sale  of  it. 

The  petition  and  the  order  of  the  court  under  which  the  property 
was  offered  for  sale  do  not  conform  to  the  statutory  requirements,  in 
the  State  of  Alabama,  for  the  sale  of  the  real  estate  of  a  decedent. 
Section  156,  Civil  Code  of  Alabama  (1896),  provides  that  '^in  case  of 
intestacy,  lands  may  be  sold  by  the  administrator  for  the  payment  of 
debts,  when  the  personal  property  is  insufficient  therefor,"  and  section 
157  provides  that  "lands  of  an  estate  may  be  sold  by  order  of  the 
probate  court  having  jurisdiction  of  the  estate,  where  the  same  can  not 
be  equitably  divided  among  the  heirs  or  devisees." 

Among  other  provisions,  the  civil  code  of  1896  (section  162)  pro- 
vides that  if  it  be  averred  in  an  application  for  the  sale  of  lands  for 
the  payment  of  debts  or  for  distribution  that  the  names  of  any  of  the 
heirs  are  unknown,  the  court  must  make  publication  as  in  the  case  of 
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non-residents,  and  must  appoint  a  competent  and  disinterested  person 
to  represent  such  unknown  parties. 

As  to  the  power  to  order  a  sale  of  the  property  of  a  decedent,  pro- 
Imte  courts  in  the  State  of  Alabama  are  courts  of  limited  or  special 
jurisdiction. 

The  necessity  for  the  sale  of  a  decedent's  property  is  a  jurisdictional 
fact  that  must  appear  upon  the  face  of  the  record  and  the  ascertain- 
ment of  such  fact  can  not  be  inferred  from  the  mere  exercise  of  juris- 
diction by  the  court.  "  An  order  of  sale  which  does  not  appear  to  have 
been  founded  on  such  an  application  and  which  does  not  allege  or  show 
that  any  legal  cause  for  the  sale  existed  is  a  nullit3\"  Hall  v.  Chap- 
man, Adm'r,  35  Ala.,  553,  557;  citing  Wyatt's  Adm'r  v.  Rambo,  29 
Ala., .510;  Ikelheimer  v.  Chapman,  32  Ala.,  676;  Hatcher  ^^  Clifton, 
33  Ala.,  301;  King  v.  Kemp,  29  Ala.,  542. 

In  Wyatt's  Adm'r  v.  Rambo,  aupra^  the  court  said: 

From  the  decisions  of  this  court,  collected  and  cited  above,  it  will  be  found  that 
there  is  a  long  chain  of  cases,  uniformly  maintaining  that  the  orphans'  court  was  a 
court  of  limited  or  sj^ecial  jurisdiction;  that  therefore,  to  the  validity  of  its  judgments, 
it  is  necessary  that  its  jurisdiction  should  be  shown  in  each  case,  upon  the  face  of  its 
proceedings;  and,  that  the  facts  necessary  to  support  the  juriBdiction  will  not  be  sup- 
plied by  intendment.  The  cases  are  in  irreconcilable  conflict  with  the  doctrine  of 
Wyatt  V.  Steele,  mpra^  that  the  exercise  of  jurisdiction  implies  the  previous  ascer- 
tainment of  the  jurisdictional  fact. 

In  the  petition  for  the  granting  of  letters  of  administration  it  is 
alleged  by  the  petitioner  that  he  does  not  know  whether  the  decedent 
left  a  will  nor  who  are  the  next  of  kin  of  said  decedent,  or  other  per- 
sons, if  an\' ,  who  may  be  entitled  to  said  estate.  In  his  petition  for 
the  sale  of  the  property  he  alleges  that  the  estate  is  solvent  and  that 
the  personal  property  can  not  be  fairly  distributed  among  the  distrib- 
utees of  said  estate  without  a  sale  thereof,  and  that  the  distributees 
of  said  estate  are  to  petitioner  unknown  and  can  not  be  found  after 
diligent  search.  Yet  he  asks  that  an  order  be  granted  for  the  sale  of 
such  property  ''for  the  purpose  of  a  distribution  among  the  said  dis- 
tributees," notwithstanding  he  does  not  know  of  any  person  or  per- 
sons entitled  to  such  distribution. 

In  Avery's  Adm'r  ?;.  Avery's  heirs,  47  Ala.,  509,  an  application  for 
leave  to  sell  the  property  of  a  decedent  for  distribution  was  held  to  be 
insufficient  in  failing  to  allege  that  some  one  of  the  heirs  of  the  estate 
desired  a  distribution;  that  if  the  estate  is  solvent  the  power  to  sell 
for  the  pa}' ment  of  debts  is  gone,  the  land  becoming  the  absolute  and 
uncharged  property  of  the  heirs,  and  in  such  cases  the  administrator  is 
not  bound  to  distribute  the  land  unless  he  is  requested  to  do  so  by  some 
of  the  heirs.    In  Snedicor  /'.  Mobley ,  ib. ,  505,  it  was  held  that  (syllabus) — 

the  probate  court  has  no  jurisdiction  to  order  a  sale  of  real  estate  belonging  to  a 
decedent  for  the  purpose  of  making  an  equitable  division  among  the  heirs  or  devisees 
where  the  facts  stated  in  the  petition  negative  the  existence  of  the  ground  on  which 
the  sale  is  asked. 
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Not  only  does  it  not  appear  from  the  petition  in  this  case,  and  the 
order  founded  thereon,  that  there  wajj^  any  necessity  for  the  sale  of  said 
property,  but  the  facts  stated  therein  negative  the  existence  of  the 
ground  on  which  the  sale  is  asked  and  show  that  the  proceedings  were 
initiated  by  an  interloper  having  no  interest  whatever  in  said  estate  or 
in  the  distributees  thereof. 

But  even  if  it  be  conceded  that  the  estate  of  Innerarritv  at  the  time 
of  the  application  for  leave  to  sell,  consisted  of  a  right  to  a  certificate 
of  location  under  the  act  of  June  2,  1858,  in  lieu  of  an  unlocated  and 
unsatisfied  confiimed  claim,  and  that  such  propei'ty  was  subject  to  sale 
for  the  payment  of  debts  of  the  estate  as  personal  property  under  the 
laws  of  Alabama,  it  would  not  affect  the  question,  as  the  jurisdiction 
of  probate  courts  in  the  State  of  Alabama  to  order  a  sale  of  the  prop- 
erty belonging  to  a  decedent's  estate  (whether  real  or  personal)  is 
derived  solely  from  the  statute  and  can  not  be  exercised  except  for 
the  purposes  authorized  b^"  the  statute.  Section  142  of  the  Civil  Code 
of  Alabama  provides  that  any  paii;  of  the  personal  property  of  a  dece- 
dent, including  land  warrants,  may  be  sold  by  order  of  the  court  in 
the  following  cases:  (1)  For  the  payment  of  debts;  (2)  to  make  distri- 
bution among  the  distributees  or  legatees;  and  (3)  to  prevent  waste 
or  destruction  of  propert}-  liable  to  waste  or  of  a  perishable  nature. 

The  jurisdiction  of  the  probate  courts  being  limited  or  special,  they 
have  no  authority  to  order  the  sale  of  the  personal  property  of  a  dece- 
dent's estate,  except  upon  the  statutory"  grounds,  and,  as  in  the  case  of 
realty,  the  petition  must  affirmatively  show  the  facts  necessai*}'  to  sus- 
tain its  jurisdiction.  They  can  not  be  inferred  from  the  mere  exercise 
of  jurisdiction.     Hall  v.  Chapman,  sujmi^  and  authorities  cited. 

The  contention  of  the  appellant  that  the  sale  was  authorized  by  the 
statute  for  the  reason  that  property  escheats  to  the  State  if  there  are 
no  lawful  heirs  capable  of  inheriting,  can  not  l>e  maintained,  as  the 
sale  of  this  property  was  not  made  in  the  manner  provided  by  the 
statute  for  the  sale  of  property  that  escheats  to  the  State. 

Your  holding  that  the  application  should  also  be  rejected  upon  the 
ground  that  it  has  not  been  affirmatively  shown  that  the  claim  was 
confirmed  bv  the  United  States,  because  of  the  failure  to  identif  v  the 
land,  is  in  accordance  with  the  ruling  of  the  Department  (D.  C. 
Hardee,  7  L.  D.,  1).  No  lands  were  granted  by  the  third  section  of 
the  act  of  March  3,  1819,  which  were  claimed  or  recognized  by  the 
preceding  sections  of  the  act.  It  is  therefore  necessary  to  identify  the 
land  or  to  establish  at  least  the  approximate  location  of  the  claim,  as 
its  confiimation  depends  ujwn  a  showing  that  it  does  not  conflict  with 
any  claim  confirmed  by  either  the  first  or  second  section  of  the  act. 

Your  decision  is  affirmed. 
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patent- lonsiana  agricultural  and  mechanical  college. 

Instructions. 

Where  an  act  of  Conj^reas  directs  the  Secretary  of  the  Interior  to  transfer  title  to  public 
land,  without,  specifically  providing  by  what  means  the  transfer  shall  be  made, 
patent  therefor  will  be  issued  in  the  usual  manner. 

Act  in  (f  Secretary  Ryan  to  the  Comuiv^ioner  of  the  General  Land  Office^ 
(W.  V.  D.)  June  J,  1902.  (V.  B.) 

I  am  in  receipt  of  your  office  letter  of  May  8,  1902,  relative  to  the 
transfer  of  title  to  the  military  reservation  at  Baton  Rouge,  Louisiana, 
in  accordance  with  the  provisions  of  the  act  of  Congress  of  April  28, 
1902  (Public — No  85),  and  asking  instructions  as  to  the  proper  course 
of  carrying  out  the  provisions  of  said  act,  which  is  as  follows: 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby  authorized  and  directed  to 
transfer  to  the  Louisiana  State  University  and  Agricultural  and  Mechanical  College  at 
Baton  Rouge,  Louisiana,  full  and  complete  title  to  the  buildings  and  grounds  of  the 
United  States  barracks  at  Baton  Rouge  for  the  purposes  of  said  university  and  college, 
except  that  portion  of  said  ground  that  lies  westward  of  a  line  one  hundred  feet  east 
of  the  center  of  the  railroad  track  of  the  Louisville,  New  Orleans  and  Texas  Railroad 
Company,  and  said  excepted  land  may  be  used  and  occupied  by  said  railroad  com- 
pany, and  should  said  railroad  cease  to  use  and  occupy  said  land  then  the  title  shall 
revert  to  said  university. 

The  possession  of  said  reservation  and  the  buildings  thereon  was 
transferred  August  27, 188G,  to  the  State  of  Louisiana,  for  the  purposes 
of  said  university  and  college,  in  pursuance  of  the  provisions  of  the 
act  of  July  12,  1886  (24  Stat.,  144),  but  the  fee  simple  title  thereto 
remained  in  the  United  States,  and  the  undoubted  purpose  of  Congress, 
as  disclosed  by  the  act  of  April,  1902,  was  to  transfer  that  title,  so 
that  the  beneficiaries  named  in  the  act  should  have  full  and  complete 
title  to,  and  enjoyment  of,  the  described  property. 

The  general  rule  is  that  patent  from  the  government  is  ne<jessary  in 
order  to  transfer  the  fee  simple  title  of  any  of  the  public  lands. 
(Carter  v.  Ruddy,  166  U.  S.,  493;  Revised  Statutes,  Sections  453  and 
458.)  By  sections  441,  453,  and  2478  of  the  Revised  Statutes  the 
Secretary  of  the  Interior  is  charged  with  supervising  the  execution 
and  administration  of  the  public  land  laws  (Knight  v.  U.  S.  Land 
Association,  142  U.  S.,  161,  177;  Catholic  Bishop  of  Nesqually  v. 
Gibbon,  158  IT.  S.,  155,  167).  Patents  are  executed  in  the  name  of 
the  P;*esident  by  a  secretary  appointed  for  that  purpose  (Rev.  Stat., 
Sections  450  and  451).  In  actual  practice  the  President  is  prevented, 
by  the  exacting  duties  of  his  office,  from  giving  personal  attention  to 
the  issuing  of  patents,  and  in  consequence  the  direction  of  the  Seore- 
tarv  of  the  Intenor  in  tliat  matter  is  deemed  to  be  the  direction  of  the 
President  (Wilcox  y.  Jackson,  13  Peters,  498,  511,  513;  Wolsey  i\ 
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Chapman^  101  U.  S.,  755,  76H).  The  act  under  eomsideration  was 
I>a8sed  with  a  fujl  understanding  of  the  existing  practice,  and  in^itead 
of  indicating  an  intent  to  depart  therefrom  in  this  instance,  is  in  entire 
harmonj'  therewith.  A  patent  will  therefore  be  issued  in  the  usual 
manner. 

The  legislature  of  Ijoui^iana,  by  act  145  of  1876  (Revised  Laws  of 
Louisiana,  1897,  page  33(0,  con«olidated  the  Louisiana  State  University 
and  the  Ix^uisiana  State  Agricultural  and  Mechanical  College  into  one 
institution  to  be  known  as  the  Louisiana  State  Univernit}'  and  Agri- 
cultural and  Mechanical  College,  and  located  the  same  at  the  city  of 
Baton  Rouge.  By  section  5  of  said  act,  the  consolidated  institution 
was  placed  under  the  control  and  direction  of  a  board  of  supervisors, 
W<o  m-rt  created  a  hrniy  coi*))f^rate  under  the  ntyh  and  natne  ofth^  Board 
of  Sapt-rrimrs  of  the  Ltndsiana  ^State  Unirersity^  etc.^  and  said  board 
is  authorized,  among  other  things,  ''to  receive  all  donations''  in  trust 
for  said  institution.  Section  23  of  the  act  provides  also  that  the  said 
State,  in  its  coi-porate  capacity,  may  take  hy  grant  or  gift  any  prop- 
ertv  and  hold  the  same  for  the  use  of  said  institution. 

Section  24  authorizes  the  Board  of  Supervisors  also  to  take  by  grant 
or  gift  any  propert}',  for  the  use  of  said  consolidated  institution,  and 
to  administer  the  same  as  prescribed  in  the  grant;  but  in  section  11  of 
said  act  it  is  declared  that  the  title  to  all  property  held  by  said  institu- 
tion shall  vest  in  the  state  and  not  be  liable  to  seizure  and  sale  for 
debt. 

It  thus  appears  from  the  cited  legislation  that  in  order  to  carry  out 
the  purposes  of  the  act  of  1902  the  transfer  of  title  to  the  property 
must  be  made  either  direct  to  the  State  or  to  the  Board  of  Supervisors 
in  their  corporate  name,  but  may  be  made  to  either. 

As  a  conveyance  to  the  Board  or  Supervisors  in  its  corporate  name 
will  be  a  literal  compliance  with  the  act  of  Congress  and  will,  in  effect, 
vest  the  title  of  the  property  in  the  State,  it  would  seem  to  be  well  to 
adopt  the  suggestion  of  j^our  office  and  transfer  the  title  to  that  body. 


homestead— soldiers'  addition al— sec.  «,  act  of  juxe  8,  187«. 

Sierra  Llthber  Company. 

A  soldiers'  additional  right  of  entry  is  not  dejx^ndent  upon  cons<unimation  of  the 
original  entry. 

The  widow  of  an  honorably  discharged  soldier,  who  made  honiei<tead  entry  in  her 
own  right  as  the  head  of  a  family,  for  less  than  one  hundred  and  sixty  acre?  of 
land,  is,  under  section  2  of  the  act  of  June  8,  1872,  as  amended  by  the  act  of 
March  3,  1875,  entitled  to  make  an  additional  entry  of  so  much  land  as,  when 
added  to  the  quantity  previously  entered,  shall  not  exceed  one  hundre<i  and 
sixty  acres. 
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Act  hi  g  Secretary   Ryan  to   the   Commissioner  of  the  General  Land 
(W.  V.  D.)  Office,  Jtine  4,  1902.  {J.  R.  W.) 

The  Sierra  Lumber  Company,  transferee  of  Augudta  RomanoskL, 
appealed  from  your  oflSce  decision  of  March  25,  1902,  denying  rein- 
statement of  the  soldier^s  additional  homestead  entry  of  Augusta 
Romanoski,  for  the  S.  i  NE.  i,  Sec.  27,  T.  27  N.,  R;  6  E.,  M.  D.  M., 
Susanville,  California. 

Frederick  W.  Romanoski  was  enrolled  as  a  soldier  in  Company  1, 
10th  Regiment  of  Cavalry,  Missouri  Volunteers,  September  12,  1862, 
and  was  discharged,  September  19, 1865,  upon  the  muster  out  of  Com- 
pany H,  2d  Mo.  Cav.  Vol. ,  to  which  he  had  been  transferred,  and  died 
in  Crawford  county,  Missouri,  March  11,  1869.  July  10,  1869, 
Augusta  Romanoski,  in  her  own  name,  as  the  head  of  a  family,  at 
Boonville,  Missouri,  made  homestead  entry  for  the  NW.  i  NE.  i  and 
NE.  i  NW.  i,  Sec.  27,  T.  40  N.,  R.  4  W.,  which  was  canceled,  July 
10,  1880,  for  abandonment. 

October  1,  1875,  at  Susanville,  California,  she  made  soldier's  addi- 
tional homestead  entry,  as  widow  of  Frederick  Romanoski,  for  the 
S.  i  NE.  i,  Sec.  27,  T.  27  N.,  R.  6  E.,  M.D.M.,  which  was  canceled 
by  your  office  September  28, 1885,  because  the  basis  entry  above  men- 
tioned had  been  previously  canceled  for  abandonment.  March  15, 
1900,  after  an  interval  of  about  fourteen  and  a  half  years,  as  assignee 
of  Augusta  Romanoski,  the  movant  made  application  for  i^einstate- 
ment  of  the  additional  entry^  so  canceled.  Your  office  decision  of 
December  20,  1901,  held  that— 

The  right  to  an  additional  homestead  under  section  2306,  R.  S.,  is  predicated  upon 
a  previous  entry  by  the  soldier  for  less  than  one  hundred  and  sixty  acres,  and  said 
soldier  having  failed  to  exercise  said  right  during  his  lifetime,  his  widow  by  the  pro- 
visions of  Sec.  2307,  R.  S.,  did  not  become,  as  such  widow,  entitled  to  an  additional 
homestead  right  under  existing  homestead  laws,  as  the  right  had  not  become  vested 
in  him  at  the  time  of  his  decease. 

It  is  apparent  that  Augusta  Romanoski,  at  tl^e  time  of  making  such  entry 
No.  1045,  did  not  have  any  additional  homestead  right,  that  said  entry  was  invalid 
and  should  never  have  been  allowed  by  the  local  officers. 

Said  application  is  therefore  rejected. 

Januar}^  17,  1902,  the  Sierra  Lumber  Company  filed  its  motion  for 
review  and  reconsideration  of  said  decision,  and  March  25, 1902,  your 
office  decision  held — 

that  until  the  soldier  dies  the  benefits  conferred  by  section  2307  can  not  accrue;  that 
upon  his  death,  his  widow,  if  unmarried,  may  exercise  whatever  right  the  soldier 
had;  that  if  the  soldier  had  not  previous  to  his  death  made  an  entry  under  the  home- 
stead laws,  he  did  not  have  an  additional  right,  and  she  became  entitled  to  enter 
and  perfect  title  to  160  acres  under  sections  2304  and  2307,  R.  S.,  receiving  the  bene- 
fits from  his  military  service  to  which  he  was  entitled.  She  did  not,  however, 
become  entitled  to  an  additional  entry  under  section  2306,  a  prior  entry,  by  the  sol- 
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dier,  for  less  than  160  acres,  bein^  a  conditional  precedent  to  the  benefits  conferred 
thereby.    See  ca«e  of  William  Deary  (31  L,  D.,  19),  and  departmental  decision 
March  5,  1902,  in  case  of  Coffin,  assignee  of  Gaffield. 
Said  motion  is  therefore  denied. 

The  ground  assigned  for  cancellation  of  the  additional  entry  was 
erroneous.  It  is  not  essential  to  the  additional  right  that  the  original 
entry  should  have  been  consummated.  Instructions,  24  L.  D.,  502, 
504;  Ricard  L.  Powel,  28  L.  D.,  216.  The  fact  that  Mrs.  Roman- 
oski  abandoned  her  original  entry  was,  therefore,  no  ground  for  can- 
cellation of  the  additional  entiy. 

Nor,  in  view  of  the  Department,  upon  a  proper  construction  of  the 
act  of  June  8,  1872  (17  Stat.,  333),  was  the  ground  assigned  in  your 
ofSce  decision  of  December  20,  1901,  a  proper  reason  to  refuse  rein- 
statement of  the  entry. 

The  act  of  June  8,  1872,  supra^  gave  to  honorably  discharged  sol- 
diers and  sailors,  and  in  case  of  their  death  to  their  widows  and  orphan 
children,  the  right  to  enter  one  hundred  and  sixty  acres  of  land,  irre- 
spective of  its  classification  as  double  minimum  land.  By  the  general 
homestead  act  the  homestead  right  was  restricted  to  eighty  acres,  or  a 
half  quarter  section,  of  double  minimum  land.  The  act  of  June  8, 
1872,  granted  an  increased  and  more  valuable  right  to  the  classes  of 
persons  therein  named.  The  widow  and  orphan  children  of  a  deceased 
soldier  or  sailor  were  expressly  named  by  the  first  section  to  be  bene- 
ficiaries under  it.  Section  2  as  amended  March  3, 1873  (17  Stat.,  605), 
then  provides: 

That  any  person  entitled  onder  the  provisions  of  the  foregoing  sections  to  enter  a 
homestead,  who  may  have  heretofore  entered  under  the  homesteatl  laws  a  quantity 
of  land  less  than  one  hundred  and  sixty  acres,  shall  be  permitted  to  enter  so  much 
land  as,  when  a<^lded  to  the  quantity  previously  entered,  shall  not  exceed  one  hun- 
dred and  sixty  acres. 

Under  this  section,  if  Augusta  Romanoski  was  the  widow  of  an  hon- 
orably discharged  soldier  or  sailor  and  unmarried,  she  was  b}^  its 
express  terms  "entitled  to  all  the  benefits  enumerated  in  this  act,''  as 
belonging  to  one  of  the  classes  of  persons  to  whom  the  right  was 
granted.  Had  she  taken  no  original  homestead  prior  to  the  act  of 
June  8,  1872,  she  might  have  entered  in  her  own  right  a  full  quarter 
section  of  double  minimum  land,  while  under  the  general  homestead 
act  she  could  take  only  a  half  quarter  section.  Before  passage  of  the 
act  she  had  exercised  her  right  under  the  general  law  and  was  by  sec- 
tion 2  entitled  to  an  additional  entrv,  as  she  would  be  entitled  to  an 
original  entry  of  one  hundred  and  sixty  acres  under  the  provisions  of 
section  1,  except  for  the  fact  that  she  had  previously  made  entiy  for 
a  half  quarter  section  only.  Having  made  such  entr}^  she  was  entitled 
under  the  act  to  an  additional  entiT. 
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This?  construction  of  the  act  is  not  inconsistent  with  departmental 
decision  in  William  Deary  (31  L.  D.,  19),  as  in  that  case  no  entry  had 
been  made  by  Saumel  Meadow.  He  wandered  away  insane,  and  his 
wife,  Mary  A.  Meadow,  in  his  lifetime,  in  her  own  right  as  a  deserted 
wife,  and  head  of  the  family,  made  the  entry  upon  which  the  additional 
right  was  claimed.  Her  husband  had  never  exercised  his  right  of  home- 
stead, and,  had  he  recovered  his  reason,  might  have  claimed  the  full 
benelits  of  the  homestead  act,  notwithstanding  her  entry. 

Your  oflSce  decision  of  March  25,  1902,  in  so  far  as  it  holds  that  no 
additional  right  arises  under  the  act  of  June  8,  1872,  to  the  widow 
unless  an  original  entry  was  made  by  the  soldier  or  sailor  himself,  is 
erroneous,  and  is  reversed. 

It  is  not,  however,  clear  upon  the  present  state  of  the  record  that 
the  additional  entry  in  question  should  be  reinstated.  The  movant 
appears  to  have  allowed  the  erroneous  cancellation  of  the  entry  to  stand 
unquestioned  from  September  28, 1885,  until  March  13, 1900.  and  other 
rights  may  have  in  good  faith  intervened  superior  in  equity  to  the 
movant's  right.  The  movant  should  be  required  to  make  a  showing 
that  no  adverse  claim  exists,  or  that  the  adverse  claimant,  if  there  be 
one,  has  been  notified  and  given  opportunit}'^  to  be  heard. 

The  case  is  remanded  to  your  office  for  further  proceedings  in  accord- 
ance with  this  opinion. 


HUTTON    ET   AL.  V.  FORBES. 

Motion  for  review  of  departmental  decision  of  May  3,  1902,  31 
L.  D.,  325,  denied  by  Acting  Secretarv  Ryan,  June  7,  1902. 


lieu  selection  under  the  act  of  june  4,  1807. 

Porter  a\  Landrum. 

An  entry  or  selection  of  public  lands  which  is  not  so  far  perfected  as  to  confer  an 
equitable  title  or  vested  rij^ht,  does  not  take  the  land  included  therein  out  of 
the  operation  of  the  mining  laws;  but,  ordinarily,  where  an  entry  or  selection  of 
public  lands  is  received  and  recognized  by  the  local  officers,  it  will,  while  pend- 
ing, prevent  the  receipt  or  recognition  of  other  applications  for  the  same  land, 
until  such  entry  or  selection  is  disposed  of. 

Secretary  Ilitc/trock  to  t/w  ConnnUsloner  of  the  General  Land  OJict^ 
(W.  V.  D.)  June  9,  1002. '  (G.  F.  P.) 

April  23,  1900,  Henry  M.  Porter  filed  selection,  under  the  act  of 
June  4,  ]897  (30  Stat,  il,  80),  for  the  NE.  i  of  the  NW.  i  and  S.  \  of 
the  NW.  i  of  Sec.  2<i,  the  SE.  i  of  the  NE.  i,  the  NW.  i  of  the  SE, 
i,  and  NE.  i  of  the  SW.  i  of  Sec.  27,  T.  6  N.,  R.  54  W.,  and  the  SE. 
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i  of  the  XE.  i  of  Sec.  18,  and  N\V.  i  of  the  SE.  i  of  See.  8,  T.  6  N., 
R.  53  W.,  Sterling,  Colorado,  land  district,  in  lieu  of  an  equal  quantity' 
of  land  in  a  public  forest  reservation. 

The  selection  was  accompanied  by  a  duly  recorded  deed  from  the 
selector,  pui^porting  to  relinquish  and  reconvey  to  the  United  States 
the  base  lands,  an  abstract  of  title,  and  an  aflBdavit  stating  that  the 
selected  lands  were  non-mineral;  but  there  was  no  proof  that  they 
were  unoccupied.  This  imperfect  selection,  instead  of  being  rejected 
at  the  time  of  its  presentation,  as  it  should  have  been,  was  erroneousl}' 
received  bv  the  local  oflBcers  and  reeularlv  forwarded  to  vour  office 
for  consideration  and  action.  It  appears,  however,  that  before  said 
selection  was  acted  upon  by  your  office,  to  wit,  on  August  20,  11)00, 
the  local  officers  permitted  one  Thomas  J.  Landrum  to  make  home- 
stead entry  for  the  SE.  i  of  NE.  i  of  Sec.  27,  a  portion  of  the  land 
included  in  this  selection.  The  selection  was  not  acted  upon  by  3'our 
office  until  May  16,  1901,  w^hen  the  absence  of  the  required  proof, 
showing  the  lands  selected  to  be  vacant,  was  noted,  and  also  the  con- 
flict with  Landrum's  homestead  entrv.  and,  bv  vour  office  decision 
rendered  on  that  day,  the  selection  was  rejected  for  the  reason  that 
the  failure  to  furnish  non-occupancy  proof  could  not  be  cured  on 
account  of  the  intervening  homestead  entry;  from  which  decision  the 
cjelector  has  appealed  to  this  Department. 

Were  the  matter  one  solely  between  the  goverimient  and  the  selector, 
the  selection  might  be  completed  by  the  submission  of  the  requisite 
proofs  showing  the  lands  to  be  of  the  character  and  condition  subject 
to  selection,  the  rights  of  the  selector  to  be  determined  as  of  the  date 
of  the  completion  of  the  selection.  Kern  Oil  Co.  i\  Clarke  (30  L.D., 
550):  Gray  Eagle  Oil  Co.  v,  Clarke  (80  L.D.,  570);  Gary  k  Peavey 
(31  L.  D.,  186);  Charles  H.  Cobb  (31  L.D.,  220). 

Any  entry  or  selection  of  public  lands  which  is  not  so  far  perfected 
as  to  confer  an  equitable  title  or  vested  right,  does  not  take  the  land 
included  in  such  entr}'  or  selection  out  of  the  operation  of  the  mining 
laws,  but,  ordinaril}',  where  an  entry  or  selection  of  public  lands  is 
received  and  recosrnized  bv  the  local  officers  such  entrv  or  selection 
will  prevent  the  receipt  or  recognition  of  other  applications  for  the 
same  land,  until  such  entrv  or  selection  is  disposed  of;  and  good 
administration  therefore  required  that,  pending  the  disposition  of 
the  selection  in  question,  even  though  erroneously  received,  no  other 
application  including  any  portion  of  the  lands  embraced  in  said  pend- 
ing selection  should  have  been  accepted,  and  no  rights  will  l)e  accorded 
any  subsequent  applicant  based  merel  v  upon  the  erroneous  action  of 
the  local  officers  in  accepting  his  application. 

The  selector  will,  therefore,  be  allowed  a  reasonable  time  within 
which  to  complete  his  selection,  by  filing  the  requisite  proofs,  if  he 
can  do  so,  concurring  in  point  of  time,  showing  the  lands  selected  to 
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be  both  non-mineral  in  character  and  unoccupied.  If  Landruni,  mis- 
led by  the  erroneous  action  of  the  local  officers,  has  settled  upon  the 
land  covered  by  his  homestead  entry,  he  will  be  fully  protected  in 
his  settlement,  as  the  selector  will  be  unable  to  make  the  required 
proof  as  to  non-occupancy  of  the  tract  so  settled  upon. 

Your  office  decision  is  accordingly^  modified,  and  the  record  in  the 
case  is  herewith  returned  to  be  disposed  of  in  accordance  with  the 
views  herein  expressed. 


repayment— desert-land  entry— compacrxess. 

Julia  B.  Keelkr. 

The  right  to  repayment  of  the  purchase  money  paid  on  a  desert-land  entry  will  be 
recognized  where  the  entry  as  allowed  is  in  form  prima  facie  non-eompact,  and 
it  does  not  appear  from  the  record  that  it  was  as  nearly  in  compact  from  "as 
the  irituation  of  the  land  and  its  relation  to  other  lands  will  admit  of,"  and  was 
for  that  reason  erroneously  allowed  and  c  )uld  not  have  been  confirmed. 

Secretary  Illtchcocic  to  tlvt^  ConuiuHHioner  of  the  General  Land  Ojfirt\ 
(W.  V.  D.)  Jaue  16,  1902.'  (C.  J.  «.) 

Julia  B.  Keeler,  widow  and  heir  of  Julius  M.  Keeler,  deceased, 
appeals  from  the  decisions  of  your  office  of  March  8,  1901,  and  May 
6,  1902,  den3'ing  her  application  for  repayment  of  the  purchase  money 
paid  by  said  Julius  M.  Keeler  on  entry  made  under  the  desert-land 
act  of  March  3,  1877  (19  Stat,  377),  for  fractional  E.  \  SW.  i,  SE.  i. 
Sec.  31,  W.  i  SW.  i,  SE.  i  SW.  i,  SW.  i  SE.  i.  Sec.  32,  T.  16  S., 
R.  38  E.,  fmctional  W.  i  NW.  i,  Sec.  4,  and  fractional  NE.  \,  Sec.  i>. 
T.  17  S.,  R.  38  E.,  Bodio,  California,  land  district. 

The  entry  was  made  March  15,  1880,  and  canceled  upona'elinquish- 
ment  March  31,  18S4.  Repayment  is  claimed  under  section  2  of  the 
act  of  June  16,  1880  (21  Stat.,  287),  on  the  ground  that  ''the  entry 
was  crronoouslv  allowed  and  could  not  be  confirmed''  because  the  land 
embraced  therein  was  not  in  compact  form. 

The  basis  of  vour  said  office  decision  is  as  follows: 

Reference  to  the  plat  of  survey  of  the  tract  embraced  in  Keeler*s  entry  reveals  the 
fact  that  it  in  bounded  on  the  south  and  west  by  Owens  I^ke,  and  on  the  north  and 
east  by  mountains,  and  that  it  was  impracticable  to  readjust  the  boundaries  of  the 
entry  in  any  way  s*>  as  to  brinj;  it  more  completely  within  the  rule  of  compactne^8 
as  approved  by  this  office  without  violating  the  statutory  right  of  the  entr>*man  by 
rwiuiring  him  to  surrender  a  portion  of  the  tract  for  want  of  compactness. 

The  AVheeler  case  (30  L.  D.,  355)  clearly  expresses  the  rule  intended 
to  {govern  in  such  matters  where  the  facts  are  essentially  the  same.  In 
that  case  your  office  had  reported,  among  other  things,  that  the  entry 
therein  was  not  in  compact  form  as  made  and  that  the  records  of  your 
office  failed  to  disclose  anv  reason  for  the  allowance  of  the  entrv  in 
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the  form  in  which  it  wa8  allowed.  Accepting  this  report  the  Depart- 
ment held  that  the  entry  was  not  in  compact  form.  The  entry  in 
question  is  equally  as  irregular  in  shape.  It  appears  to  have  been  the 
uniform  practice  of  your  office,  certainly  since  the  regulations  of  Sep 
tember  3,  1880  (2  C.  L,  L.,  1378),  and  is  the  practice  now,  in  cases 
where  a  desert-land  entry  was  prima  facie  non-compact  in  form,  to 
call  upon  the  entryman  to  adjust  the  same  so  as  to  embrace  a  compact 
body  of  land,  and  in  the  event  of  his  failure  to  do  so,  or  to  show  cause 
why  he  should  not  be  required  to  do  so,  to  cancel  the  entry.  J^o  such 
ciill  was  made  in  this  case,  consequently  no  showing  has  been  made  by 
the  entryman,  or  in  his  behalf. 

The  plats  of  survey  show  that  the  land  in  question  is  bounded  on 
the  south  and  west  by  Owens  Lake.  To  that  extent  the  statement 
contained  in  your  office  decision  relative  to  the  boundaries  of  said  land 
is  correct.  But  the  statement  that  said  land  is  bounded  on  the  north 
and  east  by  mountains,  except  possibly  at  the  extreme  southeastern 
jwrtion,  is  not  borne  out  b}'  the  plats  of  survey.  On  the  contrary, 
the  mountains  to  the  north  are  a  mile  or  more  distant  from  the  north 
line  of  the  entry,  leaving  more  than  enough  land  before  the  mountains 
are  reached  to  enable  the  entryman  to  adjust  his  entry  in  that  direction 
without  sacrificing  quantity.  The  field  notes  show  that  the  lands  to 
the  north  and  east  of  this  entry,  along  the  lines  of  survey,  are  of  the 
same  general  character,  "level"  and  "rolling,-' as  that  embraced  in 
said  entry.  The  adjacent  and  surrounding  lands  were  vacant  when 
this  entry  was  made.  The  records  of  your  office  therefore  are  not  at 
all  conclusive  that  "it  was  impnicticable  to  readjust  the  boundaries  of 
the  entry  in  any  way  so  as  to  bring  it  more  completely  within  the  rule 
of  compactness,  etc."  It  was  evidently  the  purpose  of  the  entryman 
in  this  case  to  secure  as  much  land  on  the  shore  line  or  water  front 
of  the  lake  as  possible,  and  this  must  have  been  apparent  to  the  local 
officers  when  thev  allowed  the  entrv. 

The  requirement  of  compactness  of  form  is  statutory,  and  the  regu- 
lations above  referred  to  are  in  part  as  follows: 

The  reciuiremeut  of  coiiipat'tnetw  of  form  will  In*  held  to  ])e  complied  with  on  sur- 
veyed lands  when  a  section,  or  part  thereof,  is  desrril>ed  by  lejjal  8ub<li visions  com- 
pact with  each  other,  as  nearly  in  the  form  of  a  technical  secti(»n  as  the  situation  of 
the  land  and  its  relation  to  other  lands  will  a(hnit  of,  although  parts  of  two  or  more 
sections  Ikj  taken  to  make  up  the  quantity  or  ecjuivalent  of  one  section.  But  entries 
which  show  ui)on  their  face  an  absolute  dei)arture  from  all  reasonable  re<iuirementH 
of  compactness,  an<l  being  merely  contiguous  by  the  joining  of  ends  to  each  other, 
will  not  be  admitted,  whether  on  survey e<l  or  unsurveyed  lan<ls. 

In  no  case  will  the  side  lines  l)e  j^ermittod  to  exceed  one  mile  and  a  quarter,  wlien 
the  full  quantity  of  six  hun<lre<l  and  forty  acres  is  entered.  Where  the  entry 
embraces  a  less  (juantity  than  a  whole  section,  or  its  c(iuivalent,  the  limit  to  the  side 
lines  will  Imj  proportionately  decreased. 

The  only  material  modification  made  in  these  regulations  was  in  the 
case  of  Francis  M.  Bishop  (5  L.  D.,  42t)),  wherein  the  last  paragraph 
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above  was  eliniinated,  it  being  held  that  the  residue  of  said  regulations 
was  ample  for  the  protection  of  the  government  and  for  the  proper 
administration  of  the  law.  These  regulations  apply  to  entries  made 
before  as  well  as  after  their  promulgation.  Joseph  Shineberger  (on 
review,  9  L.  D.,  379).  Their  necessary  corollary  is  that  where  an 
entry  by  legal  subdivisions  is  not  in  the  form  of  a  technical  section,  or 
prima  facie  non-compact,  in  order  to  stand  at  all  it  must  appear  that 
it  is  as  nearly  in  such  form  "as  the  situation  of  the  land  and  its  rela 
tion  to  other  lands  will  admit  of."  In  the  cases  cited  by  your  office 
the  entries  were  allowed  to  stand  though  irregular  in  shape,  because 
it  was  conclusively  shown  to  }>e  impossible  for  the  entrymen  to  adjust 
their  entries,  without  sacrificing  a  portion  thereof,  owing  to  the  pres- 
ence of  adjacent  or  surrounding  entries,  precipitous  mountains,  or 
such  elevation  of  the  land  as  to  render  it  non-irrigable.  So  far  as  the 
record  here  discloses  there  never  has  been  anv  evidence  of  this  char- 
acter  in  the  present  case.  It  is  too  violent  a  presumption  to  assume 
that  the  local  officers  were  in  possession  of  such  evidence  when  they 
allowed  the  entry,  especially  as  it  appears  to  have  been  the  pi-actice  at 
the  time  to  receive  applications  to  enter  like  the  present  one  without 
objection.  As  stated,  the  plats  and  field  notes  fail  to  disclose  any 
valid  reason  why  the  entry  might  not  have  been  made  more  nearly  in 
the  form  of  a  technical  section,  nor  is  any  reason  otherwise  shown* 
The  irresistible  conclusion  therefore  is  that,  upon  the  face  of  the  entry 
which  shows  a  gross  departure  from  any  reasonable  requirement  of 
compactness,  the  entry  was  in  fact  non-compact  in  fprm  and  therefore 
allowed  in  violation  of  the  statutory  requirement,  which  precluded  its 
confirmation.  This  is  deemed  sufficient  to  bring  the  case  wnthin  the 
terms  of  the  repayment  statute. 

The  decision  of  your  office  is  reversed,  and,  if  there  be  no  other 
objection,  repa3^ment  will  be  allowed  as  applied  for. 


homestead-soldiers'  al>ditional-declaratory  statement. 

Fred  W.  Ashton. 

The  filing  of  a  soldier's  declaratory  statement  is  not  the  equivalent  of  an  entry, 
within  the  meaning  of  section  2306  of  the  Revised  Statutes,  granting  the  right  to 
make  a  soldier's  additional  homestead  entry  to  persons  *^  who  may  have  herHc- 
fore  entered  under  the  homestead  laws  less  than  one  hundred  and  sixty  acres  of 
land." 

Secretary  I[itchc(fck  to  the  Cominisaiojiev  of  thr  General  Land  Office^ 
(W.  V.  D.)  June  19.  1902,  (D.  C;  H.) 

Fred  W.  Ashton,  as  assignee  of  George  Turbush,  has  appealed  from 
the  decision  of  your  office,  rendered  April  12,  1902,  rejecting  his  appli- 
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cation  to  enter,  under  section  2306  of  the  Revised  Statutes,  lot  5  of 
See.  2,  T.  11  N.,  R.  8W.,  Lincoln,  Nebraska,  land  district,  containing 
8.80  acres. 

The  record  shows  that,  April  25,  1874,  Turbush  filed  a  soldier's 
declaratory  statement  for  lots  1  and  2  and  the  E.  i  of  the  NW.  i  of 
Sec.  18,  T.  24  S.,  R.  6  W.,  Wichita,  Kansas;  that  he  made  homestead 
entry  of  said  land  August  13, 1874,  subn)itted  final  proof  thereon  May 
7,  1881,  and  patent  issued  April  20,  1882. 

The  only  question  presented  for  consideiation  by  the  appeal  is, 
whether  or  not,  under  a  proper  construction  of  the  homestead  laws, 
the  filing  of  the  declaratory  statement  is  an  entry  and  brings  the  case 
within  the  terms  of  section  2306  of  the  Revised  Statutes,  which  limits 
the  right  of  additional  entry  to  persons  ''who  may  have  heretofore 
entered  under  the  homestead  laws  less  than  one  hundred  and  sixty 
acres  of  land." 

It  will  be  noted  that  although  the  declaratory  statement  was  filed 
April  25,  1874,  the  entry  of  the  land  was  not  made  until  August  13, 
1874,  subsequent  to  the  date  of  the  approval  of  the  Revised  Statutes 
(June  22,  1874). 

Section  2304  of  the  Revised  Statutes  provides  that  a  soldier  home- 
stead settler  "shall  be  allowed  six  months  after  locating  his  homestead, 
and  filing  his  declaratory  statement,  within  which  to  make  his  entry 
and  commence  his  settlement  and  improvement,"  and  section  2309  pro- 
vides that  "  such  claimant  under  section  2304  in  person  shall  within 
the  time  prescribed  make  his  actual  entry,  commence  settlements  and 
improvements  on  the  same,  and  thereafter  fulfill  all  the  requirements 
of  the  law."  The  aforesaid  sections  of  the  Revised  Statutes  plainly 
show  that  the  filing  of  a  soldier's  declaratory  statement  is  not  an  entry 
but  simply  the  initiation  of  a  right  by  which  the  land  described  in  the 
statement  is  held  for  six  months  for  the  benefit  of  the  declarant,  and 
that  to  secure  the  right  thus  initiated  entry,  settlement,  and  improve- 
ment must  follow  the  filing  of  the  declarator}^  statement  within  six 
months.  Snyder  v.  Ellison  (5  L.  D.,  353);  Joseph  M.  Adair  (8  L.  D., 
200);  Wood  v.  Tyler  (22  L.  D.,  679). 

As  the  statute  (Sec.  2306,  R.  S.)  limits  the  right  of  additional  entry 
to  persons  *'who  may  have  heretofore  entered  under  the  homestead 
laws  less  than  one  hundred  and  sixty  acres  of  land,"  and  as  it  appears 
that  the  entry  here  in  question  was  made  after  the  date  of  the  approval 
of  the  Revised  Statutes,  it  follows  that  this  case  does  not  come  within 
the  terms  of  the  aforesaid  section  of  said  statutes,  and  that  the  action 
of  your  oflice  in  rejecting  Ashton's  application  was  right  and  proper. 

Your  oflice  decision  is  accordingly  aflamied. 
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COMMUTATION  OF  AND  SECOND   HOMESTEAD   ENTRIES-ACT  OF   MAV 

88,   1008. 

CiRCULAB. 

Department  of  the  Interior, 
General  Land  Office, 

Washington,  D.  C,  June  19,  1902. 
Megmtei^s  and  Receivers,  United  States  Land  Offices, 

Gentlemen:  Your  attention  is  called  to  the  provisions  of  section  2 
of  the  act  of  Congress  of  May  22,  1902  (Public— No.  122),  entitled, 
^'An  act  to  allow  the  commutation  of  and  second  homestead  entries  in 
certain  cases,"  which  reads  as  follows: 

That  any  person  who,  prior  tx>  the  passage  of  an  act  entitlecl  **An  act  providing  for 
free  homesteads  on  the  public  lands  for  actual  and  bona  fide  settlers,  and  reserving 
the  public  lands  for  that  purpose,"  approved  May  seventeenth,  nineteen  hundre<l, 
having  made  a  homestead  entry  and  perfected  the  same  and  acquired  title  to  the 
land  by  final  entry  by  having  paid  the  price  provided  in  the  law  opening  the  land 
to  settlement,  and  who  would  have  been  entitled  to  the  provisions  of  the  act  before 
cited  had  final  entry  not  Ixjen  made  prior  to  the  passage  of  said  act,  may  make 
another  homestead  entry  of  not  exceeding  one  hundre<i  and  sixty  acres  of  any  of  the 
public  lands  in  any  State  or  Territory  subject  to  homestead  entry:  Prorided,  That 
any  person  desiring  to  make  another  entry  under  this  a<'t  will  be  require*!  to  make 
affidavit,  to  be  transmitted  with  the  other  filing  papers  now  required  by  law,  giving 
the  description  of  the  tract  formerly  entered,  date  and  number  of  entry,  and  name 
of  the  land  office  where  made,  or  other  sufficient  data  to  admit  of  readily  identifying 
it  on  the  official  records:  And  provided  further.  That  said  person  has  all  the  other 
proper  qualifications  of  a  homestead  entry  man:  And  provided  aUo,  That  commutation 
under  section  twenty-three  hundre<i  arid  one  of  the  Revised  Statutes  or  any  amend- 
ment thereto,  or  any  similar  statute,  shall  not  be  permitted  of  an  entry  made  under 
this  act,  excepting  where  the  final  proof,  submitted  on  the  former  entry  hereinbefore 
describe!^!,  shows  a  residence  upon  the  land  covereil  thereby  for  the  full  period  of 
five  years  or  such  term  of  residence  thereon  as  ad<le<l  to  any  properly  credited 
military  or  naval  service  shall  equal  such  period  of  five  years. 

Under  said  section  any  person  may  make  another  homestead  entry 
who,  prior  to  the  passage  of  said  act  of  May  17,  1900  (31  Stat.,  179), 
made  a  homestead  entry  for  lands  in  the  ceded  Indian  reservations 
affected  by  said  act  of  1900,  supra,  and  perfected  the  same  and  acquired 
title  to  the  land  by  final  entry  under  section  2291,  U.  S.  R.  S.,  or  bj' 
commutation  under  section  2301,  \j,  S.  R.  S.,  or  any  amendment 
thereto,  or  any  similar  statute,  by  having  paid  the  price  provided  in 
the  law  opening  the  land  to  settlement. 

You  will  require  each  applicant  for  another  entry  hereunder  to  fur- 
nish sufficient  data  whereby  his  former  entry  may  be  identified,  and 
show  that  he  has  all  the  other  qualifications  of  a  homestead  entryman. 

It  will  be  observed  that  tin  entry  made  hereunder  can  not  be  per- 
fected by  commutation  under  section  2301,  R.  S.,  or  any  amendment 
thereto,  or  any  similar  statute,  excepting  where  the  final  proof,  sub- 
mitted on  the  former  entry  "hereinbefore  described,"  show  a  resi- 
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dence  upon  the  land  covered  thereby  for  the  full  period  of  five  years, 
or  such  temi  of  residence  thereon  as  added  to  any  properlj'  credited 
militar}'  or  na^al  service  shall  equal  such  period  of  five  years. 
Ver}^  respectful!}', 

BiNGER  Hermann,  Coymnli<sioi\ei\ 

m 

Approved,  June  19,  1902, 

E.  A.  Hitchcock,  S('cretary. 


mining  claim— lode  application-intersecting  millsite. 

Paul  Jones  Lode. 

An  application  for  patent  to  a  lode  mining  claim  may  embrace  ^^round  lying  on  oppo- 
site sides  of  an  intersecting  j^atented  niillsite,  provided  the  UkIc  or  vein  upon 
which  the  location  ia  teased  has  been  disco vereil  in  both  parts  of  the  lode  claim. 

Departmental  decision  herein  of  February  10,  1899,  28  L.  D.,  120,  modified. 

Senu'fary  Hitchcock  to  the  Comnilssioner  of  the  General  Land  Ojfice^ 
(\V.  V.  b.)  June  19,  1902.  (A.  B.  P.) 

This  is  a  motion  for  review  of  the  decision  of  the  Department,  dated 
February  10, 1899  (28  L.  D.,  120),  in  the  matter  of  mineral  entr}^  No.  28, 
made  by  the  Combination  Mining  and  Milling  Company,  for  the  Paul 
Jones  lode  mining  claim,  Missoula,  Montana,  land  district. 

The  published  decision  contains  a  diagram  showing  the  relative  posi- 
tions of  said  lode  claim  and  the  Gladstone  mill  site,  the  latter  dividing 
the  former  into  two  parts,  the  smaller  or  northerly'  part  containing  the 
discoveiy  tunnel  and  all  other  improvements.  The  lode  claim  was 
located  January  19, 1891,  and  application  for  patent  thereto  tiled  June 
],  1893.  The  mill-site  claim  was  located  September  17,  1886,  applica- 
tion for  patent  thereto,  embracing  also  the  Gladstone  lode  claim,  was 
filed  August  29,  1887,  entry  was  made  December  29,  1887,  and  patent 
was  issued  thereon  December  2,  1892.  In  view  of  these  facts,  and  the 
patent  as  to  the  mill  site  being  for  non-mineral  land,  your  office  held 
that  the  entrv  for  the  Paul  Jones  lode  claim  could  onlv  stand  for  one 
or  the  other  of  the  two  parts  of  the  claim,  giving  the  claimant,  how- 
ever, the  privilege  of  retaining  the  larger  or  southerly  part,  provided 
it  should  show  ''a  discoverv  of  mineral  thereon,  and  that  ?^500  have 
been  expended  in  labor  or  improvements  upon  that  pait  of  the  claim." 
Upon  appeal,  such  holding  was  affirmed  by  the  Department  in  its  said 
decision;  and  at  the  same  time  there  was  declined  therein  the  proposed 
surrender  to  the  United  States  of  the  title  to  the  ground  in  conflict 
between  the  said  mill  site  and  the  Paul  Jones  lode  claim,  with  a  view^ 
to  embracing  such  ground  in  a  patent  to  be  issued  for  the  lode  claim, 
said  compan}^  claiming  to  have  acquired  the  title  to  such  ground  and 
alleging  that  the  same  was  known  to  be  mineral  land  at  the  date  of 
application  for  patent  to  the  mill  site. 
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It  is  now  urged  that  under  the  decisions  of  the  Department  in  the 
cases  of  The  Hidee  Gold  Mining  Company  (30  L.  D.,  420)  and  The 
Alice  Lode  Mining  claim  (/(/.,  481),  the  entry  of  the  Paul  Jones  claim 
should  be  allowed  to  stand  as  to  both  the  said  parts  thereof,  that  is, 
the  parts  lying  on  each  side  of  the  said  patented  mill  site.  In  the  Alice 
case,  the  decision  in  which  is  based  upon  that  in  the  Hidee  case,  the 
Department  held  (syllabus): 

The  location  lines  of  a  lode  mining  claim  may  be  laid  within,  upon  or  acroes  the 
surface  of  patented  agricultural  land  for  the  purpose  of  claiming  the  free  and  unai>- 
propriated  ground  within  such  lines  and  the  veins  apexing  in  such  ground,  and  of 
defining  and  securing  extralateral  underground  rights  upon  all  such  veins,  where 
such  lines  (a)  are  established  openly  and  peaceably  and  (6)  do  not  embrace  any  larger 
area  of  surface,  claimeil  and  unclaimed,  than  the  law  permits. 

The  precise  question  presented  in  the  case  at  bar  was  not  presented 
in  the  Alice  or  Hidee  cases.  If  it  were  shown  that  the  same  lode  or 
vein,  upon  the  discovery  of  which  on  the  northerly  side  of  the  said  mill 
site  the  Paul  Jones  location  was  based,  has  also  been  discovered,  in 
ground  embraced  in  such  location,  on  the  southerly  side  of  the  mill 
site,  the  patented  mill  site  would  be  no  valid  objection,  in  view  of  the 
Alice  case,  to  the  Paul  Jones  location,  or  to  the  entry  embracing  the 
parts  thereof  on  each  side  of  the  mill  site,  even  though  such  location 
had  not  been  made  until  after  the  patenting  of  the  mill  site.  But  no 
lode  or  vein  is  shown  to  exist  in  the  ground  embraced  in  the  Paul 
Jones  claim  on  the  southerly  side  of  the  mill  site,  and  it  cannot  be  pre- 
sumed merely  from  the  discovery  of  a  vein  on  the  northerly  side  of 
said  mill  site,  in  view  of  the  fact  that  the  mill  site  was  patented  as  non- 
mineral  ground,  that  the  vein  so  discovered  passes  through  the  mill 
site  and  extends  into  the  ground  on  the  southerly  side  thereof. 

In  order  that  the  Paul  Jones  entry  mav  lawfully  embrace  the  ground 
on  the  southerly  side  of  the  mill  site,  due  proof  of  the  discovery-  of 
the  located  vein  or  lode  in  such  ground  must  be  furnished.  You  will 
allow  claimant  a  reasonable  time  within  which  to  furnish  such  proof. 
Should  the  same  be  so  furnished,  3'ou  will  pass  the  entry  to  patent,  if 
there  be  no  other  objections  thereto;  but  if  the  proof  be  not  so  fur- 
nished, you  will  cancel  the  entry  as  to  the  ground  last  mentioned. 
The  previous  decision  of  the  Department  herein  is  modified  accordingly. 


RIGHT  OF  WAY-REVOCATIOX— ACT  OF  MAY  14,  1896. 

Mountain  Power  Co.  r.  Newman. 

The  approval  of  an  application  for  a  right  of  way  and  necessary  ground  upon  public 
land,  under  the  act  of  May  14,  1896,  for  the  purpose  of  generating,  manufactur- 
ing, or  distributing  electric  power,  does  not  amount  to  a  reservation  or  appro- 
priation of  the  land  embraced  in  the  application,  so  as  to  take  it  out  of  the 
operation  of  the  public  land  laws;  and  the  claimant  under  such  approved  appli- 
cation is  in  no  position  to  object  to  the  disposal  of  the  lands  by  the  government. 
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Sicrt'tary  intchcock  to  the  Corrntnsfiwner  of  tlu^  General  Laud  (>flic*.\ 
(W.  V.  D.)  June  20, 1902.  (F.  W.  C.) 

With  3'our  ofBee  letter  of  May  29,  last,  was  forwarded  an  appeal  by 
the  Mountain  Power  Company  from  your  office  decision  of  February 
20,  last,  dismissing  its  protest  against  the  issuance  of  patent  upon  Val- 
entine scrip,  "Hyi  E,  located  by  G.  O.  Newman,  October  9,  last,  on 
unsurveyed  land  in  Sec.  4,  T.  1  S.,  R.  2  W.,  S.  B.  M.,  Los  Angeles, 
California.  The  plat  of  survey  of  the  E.  i  of  Sec.  4,  was  tiled  in  the 
local  land  office  November  12,  last,  and  on  January  22,  following,  said 
location  was  adjusted  to  the  lines  of  the  public  survey  conforming 
said  location  to  the  NE.  i  of  SW.  i  of  said  Sec.  4. 

November  8,  last,  the  Mountain  Power  Company  filed  its  protest 
against  the  issuance  of  patent  upon  said  scrip  location,  the  ground  of 
the  protest  being  that  said  company  had  succeeded  to  the  right  granted 
to  A.  G.  Hubbard  September  21, 1897,  under  the  provisions  of  the  act 
of  May  14,  1896  (29  Stat.,  120),  to  use  20  acres  in  the  E.  4  of  the  SW. 
i  of  said  Sec.  4,  for  a  power  house  site,  and  a  right  of  way  over  the  said 
E.  i  of  SW.  i  for  conveying  water  from  the  Santa  Anna  river,  the 
right  of  use  being  desired  for  the  purpose  of  erecting,  maintaining 
and  operating  the  necessary  canals,  hydraulic  works  and  power  house 
for  the  generation  of  electricity  and  that  said  20  acres  lies  wholly  or 
in  part  within  the  tract  located  by  Newman. 

In  disposing  of  said  protest  your  office  decision  calls  attention  to  the 
fact  that  in  the  departmental  approval  of  Hubbard's  application  grant- 
ing his  permission  for  the  use  of  the  right  of  way  under  the  act  of 
1896,  special  reference  was  made  to  paragraph  6  of  the  circular  of 
December  23,  1896  (23  L.  D.,  519)  issued  under  said  act,  which  para- 
graph provides: 

That  the  diBposal  by  the  United  States  of  any  tract  crossed  by  the  permitted  right 
of  way  is  of  itself,  without  further  act  upon  the  part  of  the  Department,  a  revocation 
of  the  permission,  so  far  as  it  affects  that  tract. 

The  permission  given  to  Hubbard  under  the  act  of  May  14,  1896, 
did  not  amount  to  a  reservation  or  appropriation  of  the  lands  included 
in  his  application,  so  as  to  take  them  out  of  the  operation  of  the  public 
land  laws.  Further,  it  does  not  appear  that  said  company  is  in  the 
actual  use  of  the  lands  embraced  in  Hubbard's  application,  which  was 
approved  more  than  four  3'ears  ago,  it  being  merely  alleged  that  "this 
protestant,  in  good  faith,  intends,  and  expects  to  utilize  the  said  rights 
for  the  purpose  for  which  they  were  granted."*  Neither  Hubbard, 
nor  any  one  claiming  under  or  through  him,  would  therefore  seem  to 
be  in  a  position  to  object  to  the  disposal  of  the  lands  embraced  in  said 
application.  Your  action  dismissing  the  protest  in  question  must  be 
affirmed. 
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oklahoma-territorial  selecrnons. 
John  W.  Spain. 

Under  the  provi8ion  in  the  act  of  June  6,  1900,  that  in  case  any  section  13  or  33, 
reserved  by  said  act  to  the  Territory  and  future  State  of  Oklahoma  for  university 
and  other  purposes,  was  "lost  to  said  Territory  by  reason  of  allotment  under 
this  act  w  oiherwmy^  other  lands  ec^ual  to  the  loss  might  be  located,  said  Terri- 
tory is  authorized  to  select  lands  in  lieu  of  any  such  section  13  or  33  lost  to  said 
reservation  by  reason  of  its  inclusion  within  a  pasture  reserve  set  aside  by  the 
Secretary  of  the  Interior  pursuant  to  article  three  of  a  treaty  between  the  United 
States  and  the  Comanche,  Kiowa  and  Apache  Indians,  concluded  October  6, 1892. 

Secretary  IHtchafcJi'  ta  the  ConnnisHioner  of  the  General  Land  Ojfice^ 
(W.  V.  D.)  Jane  27,  1902.  (G.  B.  G.) 

The  land  here  involved  is  the  NE.  i  of  Sec.  34,  T.  7  N.,  R.  18  W., 
El  Reno  land  district,  Oklahoma,  and  the  case  arises  upon  the  appli- 
cation of  John  W.  Spain  to  make  homestead  entiy  therefor,  presented 
at  the  local  office  October  21,  1901. 

The  local  officers  rejected  the  application  because  of  the  prior 
indemnitv  selection  of  said  tract  bv  the  Territorv  of  Oklahoma,  and 
upon  Spain's  appeal  that  action  was  affirmed  by  your  office.  The 
further  appeal  of  Spain  brings  the  case  hero. 

This  tract  was  selected  or  located  by  the  governor  of  the  Territorv 
per  list  No.  2,  on  the  blank  da}'  of  June,  1901,  in  lieu  of  Sec.  33,  T.  2 
S.,  R.  14  W.,  alleged  to  have  been  lost  to  the  resen-ation  made  by  the 
act  of  June  6,  1900  (31  Stat.,  672,  679-680),  for  university,  agricul- 
tural colleges,  normal  schools  and  public  buildings  in  the  Territory 
and  future  State  of  Oklahoma,  by  reason  of  its  inclusion  within  a 
pasture  reserve  set  aside  by  the  Secretary  of  the  Interior  pursuant  to 
article  3  of  a  treaty  between  the  United  States  and  the  Comanche, 
Kiowa  and  Apache  Indians,  concluded  October  6,  1892. 

The  treaty  referred  to  ceded  to  the  United  States  the  title  and  claim 
of  said  Indians  to  certain  described  lands  occupied  by  them  in  the 
Indian  Territory,  subject  to  the  allotment  of  land  in  severalty  as 
therein  provided,  ''  and  subject  to  the  setting  apart  as  grazing  lands 
for  said  Indians  480,000  acres  of  land."  Bv  article  3  of  the  treatv  it 
was  stipulated — 

That  in  addition  to  the  allotment  of  lands  to  said  Indians  as  provided  for  in  this 
aj^reement,  the  Secretary  of  the  Interior  shall  set  aside  for  the  use  in  common  for 
said  Indian  tribes  four  hundred  and  eighty  thousand  acres  of  grazing  lauds,  to  be 
selected  by  the  Secretary  of  the  Interior,  either  in  one  or  more  tracts,  as  will  best 
su])serve  the  interest  of  said  Indians. 

The  act  of  June  6,  1900,  .v?/y»v/,  confirming  this  treaty,  provided  for 
the  opening  of  the  land  to  settlement  by  proclamation  of  the  Pi-esident 
within  six  months  after  the  making  of  the  allotments,  with  certain 
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provisos  not  here  material.     A  further  provision  of  said  act  is  as 
follows: 

That  sections  sixteen  and  thirty-six,  thirteen  and  thirty-three  of  the  lands  hereby 
acquired  in  each  township  shall  not  be  subject  to  entry,  but  shall  be  re8er\'ed,  sec- 
tions sixteen  and  thirty-six  for  the  use  of  the  common  schools,  and  sections  thirteen 
and  thirty-three  for  university,  agricultural  colleges,  normal  schools,  and  public 
buildings  of  the  Territory  and  future  State  of  Oklahoma;  and  in  case  either  of  said 
sections,  or  parts  thereof,  is  lost  to  said  Territory  by  reason  of  allotment  under  this 
act  or  otherwise,  the  governor  thereof  is  hereby  authorizeii  to  locate  other  lands  not 
occupied  in  quantity  equal  to  the  loss. 

Pursuant  to  said  treaty  stipulation  pasture  reserves  were  set  apart 
for  said  Indians  April  22, 1901,  one  of  which  included  the  said  Sec.  33, 
after  which  the  said  lieu  selection  of  the  land  in  controversy  was  made, 
which  selection  was  approv^ed  by  the  Secretary  of  the  Interior  July 
6,  1901. 

The  President's  proclamation  openinpf  these  lands  to  entry  is  dated 
July  4,  1901,  and  is  in  part  as  follows: 

Now,  therefore,  I,  William  McKinley,  President  of  the  United  States  of  America, 
by  virtue  of  the  power  vested  in  me  V)y  law,  do  hereby  declare  and  make  known 
that  all  of  the  lands  so  as  aforesaid  ceded  by  the  Wichita  and  affiliated  bands  of 
Indians,  and  the  Comanche,  Kiowa,  and  Apache  tribes  of  Indians,  respectively, 
saving  and  excepting  sections  sixteen,  thirty-six,  thirteen,  and  thirty-three  in  each 
township,  and  all  lands  locate<i  or  selected  by  the  Territory  of  Oklahouia  as  indem- 
nity school  or  educational  lands,  and  saving  and  excepting  all  lands  allotted  in  sever- 
alty to  individual  Indians,  and  saving  and  excepting  all  lands  allotted  and  confirmed 
to  religious  societies  and  other  organizations,  and  saving  and  excepting  the  lands 
selected  and  set  aside  as  grazing  lauds  for  the  use  in  common  for  said  Comanche, 
Kiowa,  and  Apache  tribes  of  Indians,  and  saving  and  excepting  the  lands  set  aside 
and  reserved  at  each  of  said  county  seats  for  disposition  as  town  sites,  and  saving  and 
excepting  (he  lands  now  used,  occupied,  or  set  apart  for  military,  agency,  school, 
school  farm,  religious,  Indian  cemetery,  wood  reserve,  forest  reserve,  or  other  public 
iiseSf  will,  on  the  6th  day  of  Augus^t,  1901,  at  9  oVlock,  a.  m.,  in  the  manner  herein 
prescribed  and  not  otherwise,  be  opened  to  entry  and  settlement  and  to  disposition 
under  the  general  provisions  of  the  homestead  and  townsite  laws  of  the  United  States. 

The  substance  of  appellant's  contention  is  that  said  lieu  selection  by 
the  Territory  was  invalid  (1)  because  prior  to  the  inclusion  of  the  base 
land  in  the  pasture  reserve  it  had  been  reserved  to  the  Territorv  bv 
said  act  of  June  6, 1900,  and  that  therefore  its  inclusion  in  the  pasture 
reserve  was  unauthorized;  (2)  because  even  if  it  be  admitted  that  its 
inclusion  in  the  pasture  reserve  was  an  authorized  executive  act  the  land 
was  not  thereby  lost  to  the  Territorj'^  within  the  meaning  of.  said  act. 

It  is  believed  that  this  case  might  rest  upon  the  fact  made  reason- 
ably plain  by  a  study  of  said  treaty,  act  and  proclamation,  that 
whatever  may  be  true  as  to  the  validity  of  said  selection  the  land  in 
controversy  was  not  at  the  date  of  the  presentation  of  Spain's  applica- 
tion, and  is  not  now,  subject  to  homestead  entry.  It  is  not  stated  for 
what  specific  purpose  this  land  was  selected  by  the  Territory  except 
that  it  was  to  satisfy  the  loss  of  a  section  33,  and  by  reference  to  the 
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act  of  June  6,  1900.  it  is  found  that  this  section  33  was  of  the  class  of 
lands  included  in  the  reservation  thereby  made  for  university,  agnri- 
cultural  colleges,  normal  schools  and  public  buildings.  The  land  in 
controversy  was  therefore  **  located  or  selected  by  the  Territory  of 
Oklahoma  as  ...  .  educational  lands"  within  the  meaning  of  one 
of  the  excepting  clauses  in  the  President's  proclamation  opening 
these  lands,  has  never  been  opened  to  entry  but  was  specitically 
excepted  therefrom,  and  for  this  reason  alone  was  not  subject  to 
Spain's  application. 

But  aside  from  this  no  argument  is  made  which  casts  doubt  upon 
the  legality  of  the  action  then  taken.     The  intention  of  the  parties  as 
expressed  in  the  treat}'  undoubtedly  was  that  the  said  480,000  acres 
should  be  set  apart  in  a  large  body  or  large  bodies  of  land,  and  Con- 
gress in  dealing  with  the  situation  was  of  necessity  impressed  with 
the  idea  that  it  would  not  be  to  the  best  interest  of  either  the  Indians 
or  the  Territory  to  permit  within  these  boundaries  land  for  the  use  of 
the  Territory.     It  was  therefore  provided  that  in  case  any  section  13 
or  33  was  "  lost  to  said  Territory  by  reason  of  allotment  under  this 
act  r/r  otherwm^^''  other  lands  equal  to  the  loss  might  be  located. 
These  Indian  pastures  are  of  indefinite  duration.     The  Indian  right  of 
occupancy  ma\'  never  be  extinguished.     Their  setting  apart  was  one 
of  the  considerations  which  induced  the  Indian  cession.     While  it 
might  result  that  sections  13  and  33  would  not  be  ultimately  lost  to  a 
future  gmnt,  they  are  undoubtedly  lost  to  the  re^^ervation  created  by 
said  act  by  reason  of  their  authorized  inclusion  in  the  pavSture  reserve. 
To  sa}^  that  Congress  did  not  contemplate  the  setting  aside  for  the  use 
of  the  Indians  any  of  the  sections  named,  is  to  argue  that  it  was 
intended  that  these  sections  should  be  excepted,  and  cut  out  of  the 
boundaries  to  be  included  in  the  pasture  reserves,  a  result  which 
would  be  attended  with  so  many  embarrassing  complications  for  both 
the  territorial  authorities  and  the  Indians  as  to  preclude  such  a  con- 
clusion.    Every  question  raised  by  this  appeal  was  of  necessity  con- 
sidered by  this  Department  in  the  approval  of  said  list,  and  the  action 
then  taken  rests  upon  conclusions  fatal  to  appellants  contentions. 

The  decision  of  your  office  is  affirmed. 


right  of  way-rej^uvoir— secl^ion  10,  act  of  march  3,  1891. 

Homer  E.  Brayton. 

The  approval  of  a  map  of  right  of  way  for  a  canal,  ditch,  or  reservoir,  under  the 
nineteenth  section  of  the  act  of  March  3,  1891,  does  not  vest  in  the  applicant  the 
title  to  the  land  covered  by  such  right,  and  the  land  may  thereafter  be  disposed 
of  by  the  government  subject  to  such  right  of  way. 
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Secretary  Hitchcock  to  the  Connnmhuei*  of  the  General  Land  Office^ 
(W.  V.  D)  July  2,  1902.  (A.  S.  T.) 

On  February  4,  1901,  Homer  E.  Bi*ayton,  as  assignee  of  John  T. 
Pistole,  applied  to  make  soldier's  additional  homestead  entry  for  the 
SW.  i  of  the  SE.  i  of  Sec.  20,  T.  28  S.,  R.  61  W.,  6th  P.  M.,  Pueblo 
land  district,  Colorado. 

On  April  18, 1902,  your  office  rejected  said  application  on  the  ground 
that  the  tract  applied  for  is  embraced  in  the  selection  of  the  Rock}- 
Ford  Canal  Reservation  Land  and  Loan  Trust  Company,  under  the  act 
of  March  3,  1891  (26  Stat.,  1095),  the  map  of  location  having  been 
filed  February'  2, 1898,  and  approved  August  10, 1899.  The  applicant 
has  appealed  to  this  Department. 

The  question  presented  for  considei'ation  is,  whether  or  not  the  tiling 
and  approval  of  the  map,  as  required  by  the  19th  section  of  said 
act,  has  the  effect  to  withdraw  the  land  embraced  therein  from  other 
disposition  by  the  United  States. 

Said  section  provides  that — 

uiK)n  the  approval  thereof  [of  the  map]  by  the  Secretary  of  the  Interior,  the  same 
shall  be  noted  upon  the  plats  in  said  office  [the  local  office],  and  thereafter  all  such 
lands  over  which  such  rights  of  way  shall  pass  shall  be  disposed  of  subject  to  such 
rights  of  way. 

It  is  thus  express^  provided  by  the  statute  that  after  the  approval 
of  the  map  the  lands  over  which  such  right  of  way  shall  pass  ''shall 
he  disposed  (^/subject  to  such  rights  of  way."' 

In  departmental  regulations   concerning  right  of  way  for  canals, 

ditches,  and  reservoira  over  the  public  lands  and  reservations,  approved 

June  27,  1900  (30  L.  D.,  325),  it  is  provided  that: 

The  act  is  not  in  the  nature  of  a  grant  of  lands;  it  does  not  convey  an  estate  in  fee 
in  the  right  of  way.  It  is  a  right  of  use  only,  the  title  still  remaining  in  the  United 
States.  All  persons  settling  on  a  tract  of  public  land,  to  part  of  which  right  of  way 
has  attached  for  a  canal,  ditch,  or  reservoir,  take  the  same  subject  to  such  right  of 
way,  and  at  the  full  area  of  the  subdivision  entered,  there  being  no  authority  to  make 
deduction  in  such  cases. 

The  approval  of  the  map  did  not  have  the  effect  to  vest  the  title  to 
the  land  in  the  company,  but  it  still  remains  in  the  United  States,  the 
company  having  the  right  only  to  use  the  land,  which  maybe  disposed 
of  subject  to  that  right. 

There  appears,  therefore,  to  be  no  reason  why  the  applicant  may 
not  make  entry  for  the  land  subject  to  the  right  of  said  company. 

Your  said  decision  is  therefore  reversed,  and  if  there  be  no  other 
objection,  said  entry  will  be  allowed,  subject  to  the  right  of  said  com- 
pany to  use  the  land  for  the  purpose  of  a  reservoir. 
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oklahoma  la.nds-oommutation-sec.  ««,  act  of  may  «,   1890- 

act  of  march  11,  190«. 

Mattie  H.  Beal. 

Judicial  proceedings  instituted  to  compel  the  Secretary  of  the  Interior,  by  writ  of 
mandamus,  to  allot  certain  lands  to  a  member  of  the  Comanche  tribe  of  Indians, 
under  the  agreement  ratified  by  the  act  of  June  6,  1900,  with  said  Indian  tribe, 
the  courts,  so  far  as  the  matter  has  proceeded,  having  ruled  against  the  petition 
for  mandamus,  will  not  prevent  the  commutation  of  a  homestead  entry  for  town- 
site  purposes,  under  section  22  of  the  act  of  May  2,  1890,  and  the  act  of  March 
11,  1902,  of  the  land  involved. 

Seoretainf  Hitchcock  to  the  Cornraisaioner  of  the  General  Land  Officr^ 
(W.  V.  D.)  July  8,  1902.  (W.  C.  P.) 

Mattie  H.  Beal,  having  applied  to  commute  for  townsite  purposes, 
under  section  22,  act  of  May  2,  1890  (2H  Stat,  81,  91),  and  act  of 
March  11,  1902  (Public — No.  37),  her  homestead  entry  made  Au^ujjt 
6,  1901,  for  the  S.  i  SE.  i,  SE.  i  SW.  i,  and  lot  4,  Sec.  31,  T.  2  N., 
R.  11  W.,  I.  M.,  Lawton,  Oklahoma,  land  district,  the  matter  has 
been  submitted  for  my  consideration  by  your  office  letter  of  the  23rd 
ultimo,  recommending  the  approval  of  the  proofs  and  plat  if  the 
present  status  of  judicial  proceedings  aflFecting  part  of  this  land  do  not 
suspend  or  prevent  such  action. 

This  land  is  a  part  of  the  Comanche,  Kiowa  and  Apache  lands'  which 
were  opened  to  settlement  and  entry  August  6,  1901,  in  the  manner 
prescribed  in  the  President's  proclamation  of  July  4, 1901  (31  L.  D.,  1). 

August  5,  1901,  one  Emmett  Cox,  claiming  to  be  a  member  of  the 
Comanche  tribe  and  entitled  to  an  allotment  of  three  hundred  and 
twenty  acres  of  land  under  article  six  of  the  treaty  with  said  Indians 
of  August  28,  1868  (15  Stat.,  581),  and  to  one  of  one  hundred  and 
sixty  acres  under  the  agreement  ratified  by  act  of  June  6,  1900  (31 
Stat,  072,  6X6),  filed  his  petition  in  the  supreme  court  of  the  District 
of  Columbia,  praying  for  a  writ  of  mandamus  commanding  the  Sec- 
retary of  the  Interior  to  approve  selections  made  by  him  in  satisfac- 
tion of  his  said  claimed  rights,  and  to  allot  him  the  lands  thus 
designated.  The  SE.  i,  Sec.  3U  T.  2  N.,  R.  11  W.,  I.  M.,  is  the  onc- 
hundred-and-sixty-acre  tract  applied  for  by  Cox  under  the  agreement 
ratified  by  act  of  June  6,  1900. 

Auffust  6,  1901,  Actintr  Secretiirv  Ilvan  sent  the  local  land  officers 
at  Lawton  a  telegram  as  follows: 

You  are  advised  that  Emmett  Cox  has  instituted  judicial  proceedings  in  the  Dis- 
trict of  Columbia  to  seizure  an  order  of  court  directing  the  Secretary  of  the  Interior 
to  allot  to  him  the  southeast  quarter,  section  twenty-five,  township  two  north,  nuige 
twelve  west,  or  the  southeast  quarter,  section  thirty-one,  township  two  north,  range 
eleven  west;  and  directed  to  inform  any  person  applying  to  enter  said  lands  of  the 
pending  litigation,  and  note  the  fact  on  the  papers  and  record  that  entry  thereof  is 
allowed  subject  to  such  suit. 
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Cox's  petition  was  denied  by  the  supreme  court  of  the  District  of 
C!o1unibia  in  a  decision  rendered  August  27,  1901.  Upon  appeal 
to  the  court  of  appeals  of  the  District  of  Columbia,  that  decision  was 
affirmed  March  4,  1902.  From  this  decision  an  appeal  was  asked  by 
the  petitioner  to  the  supreme  court  of  the  United  States,  but  it  has 
not  been  perfected. 

August  28,  1901,  the  Department  wrote  the  Commissioner  of  tlie 
General  Land  Office  as  follows: 

A  decision  was  rendered  August  27, 1901,  by  Justice  Barnard  of  the  supreme  court 
of  the  District  of  Columbia,  in  the  cases  of  Willis  C.  West  and  others,  involving  lands 
in  tbe.Lawton  land  district,  and  of  Emmett  Cox,  involving  lands  in  the  Lawton 
land  district.  By  this  decision  the  petitions  asking  that  the  Secretary  of  the  Interior 
be  commanded  by  mandamus  to  approve  the  applications  of  the  several  petitioners  for 
allotments  as  members  of  the  Wichita  and  affiliated  bands  and  of  the  Kiowa, 
Comanche  and  Apache  tribes,  respectively,  were  denied.  From  that  decision  the 
petitioners  have  prayed  an  appeal.  This  appeal  will  not,  however,  operate  as  a  super- 
sedeas. You  will  advise  the  local  officers  of  the  status  of  these  proceedings  and 
direct  them  to  inform  all  homestead  applicants  for  the  lands  involved,  which  lands 
were  described  in  departmental  tel^rams  of  the  6th  inst.  to  the  respective  officen*, 
of  that  status. 

Prior  to  the  issuance  of  the  President's  proclamation  of  July  4, 1001, 
and  prior  to  the  commencement  of  this  litigation,  the  Secretary  of 
the  Interior  had  held  that  Cox  had  not  taken  or  acquired  a  three - 
hundred-and-twenty-acre  allotment  under  article  six  of  the  treaty  of 
1868,  and  therefore  was  not  entitled  to  receive  such  an  allotment  under 
article  eight  of  the  agreement  mtified  June  6,  1900,  and  also  at  the 
same  time  held  that  he  had  theretofore  under  said  agreement  selected 
and  received  another  allotment  of  one  hundred  and  sixty  acres  and  was 
not  entitled  to  change  it  to  the  said  SE.  i  of  section  31. 

This  litigation  does  not  constitute  a  bar  in  law  to  the  allowance  of  a 
commutation  of  the  entry  in  question.  That  entry  was  originally 
made  with  notice  of  Cox's  claim,  and  if  under  these  circumstances  the 
entryman  is  willing  to  assume  any  risk  incident  thereto  and  insists  on 
being  allowed  to  make  final  entry,  no  impropriety  is  involved  in  per- 
mitting it  to  be  done.  The  entiyman  was  not  a  party  to  the  manda- 
mus proceding,  nor  does  that  proceeding  constitute  an  appropriate 
method  of  determining  controverted  or  conflicting  claims  to  pu})lic  or 
Indian  lands.  Brown  r.  Hitchcock  (173  U.  S.,  473,  478).  When  this 
Department  shall,  in  due  course  of  administration,  have  determined 
these  conflicting  claims  and  have  issued  a  patent  to  the  successful 
claimant,  then  any  further  controversy^  will  be  an  appropriate  subject 
of  judicial  cognizance  and  '"the  litigation  will  proceed,  as  it  generally 
ought  to  proceed,  in  the  locality  where  the  property  is  situate,  and 
not  here,  where  the  administrative  functions  of  the  government  are 
carried  on." 

Nothing  has  0(*curred  or  been   presented  since  the  departmental 
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decision  adverse  to  Cox  which  has  changed  or  tended  to  change  the 
opinion  of  the  Department;  and  the  mandamus  proceeding,  which  has 
been  held  bv  two  courts  to  be  not  well  taken,  does  not  furnish  anv 
sufficient  reason  for  postponing  the  homestead  entiyman  in  obtaining 
a  completion  of  the  entry  in  a  lawful  manner.  Instead  of  Cox  being 
thereby  deprived  of  a  forum,  the  wa}'  will  be  opened  for  hira,  if  he  so 
desires,  to  go  into  the  courts  of  the  locality  in  a  proceeding  directed 
against  an  adverse  claimant  and  not  against  a  government  officer,  and 
in  which  the  court  can  fuUv  correct  anv  mistake  of  law  which  could 
be  corrected  or  prevented  by  the  mandamus  proceedings. 

There  is  no  pending  contest  against  Real's  entry,  nor  is  there  any 
protest  against  the  proposed  commutation  thereof.  The  proofs  and 
plat  have  been  examined,  and  are  found,  as  stated  by  you,  to  be  cor- 
rect in  form  and  sufficient  in  substance.  The  proof  has  therefore 
been  accepted  and  the  plat  approved. 


confirmation-section  7,  act  of  march  3,  1891. 

Instructions. 

An  adverse  report  upon  an  entry,  by  a  special  agent  of  the  government,  filed  within 
two  years  from  the  date  of  the  final  receipt  issued  upon  such  entry,  is  a  **  pro- 
test against  the  validity  of  such  entry  **  within  the  meaning  of  the  proviso  to  sec- 
tion 7  of  the  act  of  March  3,  1891,  and  the  land  department  is  warranted  in 
making  an  investigation  of  such  entry  })efore  passing  it  to  patent. 

Secretary  Hitchcock  to  the  Onnirussioner  of  the  Gerwral  Land  Office^ 
(S.  V.  P.)  July  9,  19(m.  (E.  F.  B.) 

The  Department  is  in  receipt  of  your  letter  of  April  9,  1902, 
requesting  to  be  advised  as  to  whether,  under  the  facts  set  forth  therein, 
the  entry  in  a  case  now  pending  in  your  office  is  confirmed  by  the  pro- 
viso to  section  7  of  the  act  of  March  3,  1891  (26  Stat.,  1095),  which 
reads  as  follows: 

That  after  the  lapse  of  two  years  from  the  date  of  the  issuance  of  the  receiver's 
receipt  upon  the  final  entry  ui)on  any  tract  of  land  under  the  homesteatl,  timber 
culture,  desert  land  or  pre-emption  laws,  or  under  this  act,  and  where  there  shall  be 
no  pending  contest  or  protest  against  the  validity  of  such  entry,  the  entryman  shall 
be  entitled  to  a  patent  conveying  the  land  by  him  entered,  and  the  same  shall  be 
issue<l  to  him;  but  this  proviso  shall  not  be  construed  to  require  the  delay  of  two 
years  from  the  date  of  said  entry,  before  the  issuing  of  a  patent  therefor. 

The  receiver's  receipt  upon  the  final  entry  in  the  case  referred  to 
was  issued  October  26, 1897.  Said  entry  was  suspended  by  your  office, 
December  16,  1899,  upon  the  report  of  a  special  agent,  made  October 
16,  1899,  and  filed  in  your  office  October  23,  1899.  It  thus  appears 
that  while  your  office  did  not  suspend  the  entry  until  after  two  3'eai'8 
from  the  date  of  the  issuance  of  the  receiver's  receipt  upon  final  entry, 
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a  report  by  a  special  agent  against  the  validity  of  the  entry  has  been 

filed  in  your  office  prior  to  the  expiration  of  two  years  from  the  date 

of  the  final  receipt. 

In  the  instructions  of  May  8,  1891  (12  L.  D.,  450),  the  Department, 

in  construing  this  provision  of  the  act  of  March  3,  1891,  said: 

Under  the  proviso  to  said  section  7,  after  the  lapse  of  two  years  from  the  date  of 
the  issuance  of  the  receiver's  receipt  upon  the  final  entry  of  any  tract  of  land  under 
the  laws  mentioned)  when  there  are  no  proceedings  initiated  within  that  time  by 
the  government  or  individuals,  the  entrymnn  shall  be  entitled  to  patent. 

The  words  **•  contest"  and  ''protest"  as  used  in  the  act  were  held  to 

refer  to  proceedings  against  an  entry  initiated  by  individuals;  but  it 

was  said  that: 

Nothing  herein  contained  shall  be  construed  as  to  prevent  the  government  from 
completing  proceedings  initiated  by  it  within  the  two  years  after  the  issuance  of  the: 
receiver's  receipt. 

In  the  instructions  of  July  1, 1891  (13  L.  D.,  1),  given  in  response  to» 
a  letter  from  your  office  asking  to  be  advised  with  reference  to  two 
cases  in  which  your  office  had  canceled  the  entry  in  one  case  and  sus- 
pended it  in  the  other,  the  Department,  referring  to  that  part  of  the 
instructions  of  May  8,  1891,  first  above  quoted,  and  after  stating  that 
the  question  is,  "What  action  on  the  part  of  the  government  will 
amount  to  the  initiation  of  such  proceedings,"  said: 

The  word  "proceedings,"  as  used  herein  and  in  the  circular  of  May  8,  1891  (12 
L.  D.,  460),  will  be  construed  as  including  any  action,  order  or  judgment  had  or 
made  in  your  office  canceling  an  entry,  holding  it  for  cancellation,  or  which  requires 
something  more  to  be  done  by  the  entry  man  to  duly  complete  and  perfect  his  entry, 
and  without  which  the  entry  would  necessarily  be  canceled. 

See  Bulman  v,  Meagher  (13  L.  D.,  94);  Jennie  Routh,  (lb..  332); 
United  States  v.  McTee  et  ah  (lb., 419). 

But  it  has  never  been  held  that  the  proceedings  specially  mentioned 

in  the  instructions  of  July  1,  1891,  are  the  only  proceedings  that  can 

be  taken  by  the  government  to  defeat  the  confirmation  of  an  entry, 

except  in  the  case  of  United  States  ^^  Childs  (13  L.  D.,  553),  in  which 

it  was  held  that  an  order  of  the  Commissioner,  made  within  two  j^ears 

from  date  of  entry,  directing  a  special  agent  to  investigate  it — 

was  not  an  "action,  order,  or  judgment  had  or  made  in  your  office,  canceling  an 
entry,  holding  it  for  cancellation,'*  nor  did  it  "require  anything  more  to  be  done  by 
the  entryman  to  complete  his  entry.'*  The  order  to  the  special  agent,  and  his  report 
after  investigation,  in  this  case  can  not  be  held  to  be  such  an  institution  of  proceed- 
ings within  two  years  from  the  date  of  the  final  certification  as  will  prevent  the  con- 
firmation of  the  entry  under  the  proviso  to  section  seven  of  the  act  of  Match  3,  1891. 

That  decision  follows  literally  the  instructions  of  July  1,  1891,  and 
rejects  every  mode  of  proceeding  or  action  that  does  not  come  strictly 
within  the  proceedings  or  actions  enumerated  in  the  instructions, 
although  in  that  case  the  action  of  your  office  was  clearly  within  the 
spirit  of  the  instructions. 

6855— Vol.  31—01 24 
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In  Cappelli  v.  Walsh  (12  L.  D.,  334),  referred  to  in  your  letter,  it 
was  held  that  while  the  government  is  alwa3's  a  party  in  interest,  to 
the  extent  of  requiring  a  compliance  with  the  law  in  good  faith,  it  is 
not  a  contestant  or  protestant  in  the  sense  in  which  those  tenns  are 
used  in  the  proviso  to  the  seventh  section  of  the  act  of  March  3, 1891. 

In  Paul  V,  Wiseman  (21  L.  D.,  12),  it  was  said  that  the  action  of  the 
Commissioner  suspending  an  entry  would  not  defeat  confirmation, 
unless  it  affirmatively  appears  that  the  entryman  had  notice  of  the 
order,  but  in  the  letter  of  the  Department  of  October  10,  1898  (27 
L.  D.,  522),  it  was  stated  that  while  the  facts  in  the  case  of  Paul  r.  Wise- 
man warranted  the  conclusion  therein  reached,  the  decision  announced 
a  rule  contrary  to  the  instructions  of  July  1, 1891,  and  your  office  was 
advised  ''  that  the  commencement  of  B.ny  proceedings  against  the  entry 
would  be  sufficient  to  prevent  the  bar  of  the  statute,  whether  notice  is 
given  within  said  time  or  not,"  citing  the  instructions  of  July  1,  1891^ 
and  John  Malone  (17  L.  D.,  362). 

If  the  instructions  of  July  1,  1891,  are  to  be  construed  as  holding 
that  no  proceeding  by  the  government  against  the  validity'  of  an  entry 
will  defeat  confirmation  under  the  proviso  to  section  7  of  the  act  of 
March  3,  1891,  unless  it  is  initiated  in  the  manner  specified  in  the 
instructions,  the  effect  would  be  to  exclude  from  such  proceedings 
every  report  against  an  entry  made  by  the  agent  of  the  government, 
although  such  report  is  an  actual  protest  against  the  validity  of  the 
entry,  clearly  comes  within  both  the  letter  and  spirit  of  the  statute, 
and  is  made  within  two  years  after  the  issuance  of  the  receivers 
receipt. 

The  proviso  to  section  7  of  the  act  of  March  3,  1891,  is  a  statute  of 
limitation.  It  operates  as  a  bar  to  any  proceeding  against  the  validity 
of  an  entry  that  is  not  commenced  within  two  vears  from  the  date  of 
the  receiver's  receipt  upon  the  final  entry.  While  statutes  of  limita- 
tion, like  other  statutes,  must  be  so  construed  as  to  effectuate  the 
intention  of  the  legislature,  "yet  as  they  are  acts  which  take  away 
existing  rights,  tliey  should  always  be  construed  with  reasonable  strict- 
ness, and  for  the  benefit  of  the  rights  sought  to  be  defeated  thereby, 
so  far  as  can  be  done  consistently  with  their  letter  and  spirit."  Wood 
on  Limitations,  Sec.  6. 

The  purpose  of  the  statute  was  to  protect  the  entr}^  against  anj* 
adverse  proceeding  after  the  lapse  of  two  years  from  the  date  of  the 
receiver's  receipt  upon  final  entry,  whether  such  proceeding  was  insti- 
tuted and  prosecmted  through  individual  efforts  or  by  the  government 
directly  through  its  appointed  agents.  It  did  not  contemplate  that  the 
running  of  the  statute  might  be  suspended  by  the  intervention  of  indi- 
vidual contests  or  protests,  while  the  government  would  be  debarred 
from  defeating  the  confirmation  of  a  fraudulent  entry  by  similar  pix)- 
ceedings  instituted  on  its  own  motion  within  the  time  fixed  bv  the 
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statute.  To  so  construe  the  statute  would  be  to  restrict  the  operation 
of  the  land  department  in  the  exercise  of  that  just  supervision  over 
the  disposal  of  the  public  lands  which  is  conferred  upon  it  by  the 
organic  law.  Hence  there  is  no  reason  for  restricting  the  meaning  of 
the  word  *' protest"  as  used  in  the  act  to  proceedings  by  individuals. 

The  word  '' contest,"'  as  used  in  the  public  land  system,  has  a  well 
known  meaning.  It  is  technically  applied  to  proceedings  against 
entries  instituted  by  persons  seeking  to  acquire  a  preference  right  of 
entry  under  the  act  of  May  14,  1880.  The  word  "protest"  has  a 
broader  signification,  and  is  applied  indiscriminately  to  every  proceed- 
ing against  an  entry,  whether  initiated  by  an  individual  in  defense  of 
his  own  right  or  as  a  friend  of  the  government,  or  whether  it  is  initi- 
ated by  the  government  through  its  trusted  agent.  It  is  evidently  so 
used  in  the  act,  and  is  not  restricted  to  individual  action,  either  by  the 
letter  or  spirit  of  the  act. 

If  a  mere  protestant  without  personal  interest  in  the  result  of  his 
protest  may,  by  bringing  to  the  notice  of  the  government  the  inva- 
lidity or  illegality  of  an  entry,  suspend  the  running  of  the  statute,  and 
defeat  the  confirmation  of  an  entry,  such  protest  would  be  equally  as 
eflfective  if  brought  to  the  notice  of  the  government  bv  the  repoii;  of 
its  own  agent. 

The  duty  of  a  special  agent  is  to  investigate  and  report  upon  the 
condition  of  all  entries  of  public  lands  in  order  that  fraudulent  entries 
may  be  detected  and  prevented.  He  is  appointed  for  that  special 
duty.  Every  report  made  by  him  adverse  to  an  entry  challenges  its 
validity,  and  is  an  actual  protest  against  its  allowance.  No  proceed- 
ing against  an  entry  of  public  lands  comes  more  directly  and  strictly 
within  the  words  of  the  statute,  ''protest  against  the  validity  of  such 
entry,"  than  the  adverse  report  of  a  special  agent.  When  such  report 
is  filed  within  two  years  from  the  date  of  the  final  receipt,  it  is  a 
"pending  protest"  against  the  validity  of  such  entry  within  the 
meaning  of  the  statute,  and  your  office  will  be  warranted  in  investi- 
gating such  entry  before  passing  it  to  patent. 


INSTRUCTIONS  RELATIVE  TO  FORESJ-RESERVE  LIEU  LANDS 

SELECTIONS. 

Acts  June  4,  1897  (30  Stat.,  36),  and  June  6,  1900  (31  Stat.,  614). 


Department  of  the  Interior, 

General  Land  Office, 
Washington^  D,  C.^  July  7,  1902. 

Registers  and  Receivers^  United  States  Land  Offices, 

Gentlemen:  The  act  of  Congress  approved  June  4,  1897  (30 
Stat.,  34,  36),  provides  among  other  things  with  respect  to  forest 
reserves  established  and  to  be  established  under  section  24  of  the  act 
of  March  3,  1891  (26  Stat.,  1095)— 

That  in  cases  in  which  a  tract  covered  by  an  unperfected  bona  fide  claim  or  by  a 
patent  is  included  within  the  limits  of  a  public  forest  reservation,  the  settler  or 
owner  thereof  may,  if  he  desires  to  do  so,  relinquish  the  tract  to  the  government, 
and  may  select  in  lieu  thereof  a  tract  of  vacant  land  open  to  settlement  not  exceed- 
ing in  area  the  tract  covered  by  his  claim  or  patent;  and  no  chai^  shall  be  made  in 
such  cases  for  making  the  entry  of  record  or  issuing  the  patent  to  cover  the  tract 
selected:  Provided  further,  That  in  cases  of  unperfected  claims  the  requirements  of 
the  law  respecting  settlement,  residence,  improvements,  and  so  forth,  are  complied 
with  on  the  new  claims,  credit  being  allowed  for  the  time  spent  on  the  relinquished 
claims. 

By  a  subsequent  act,  approved  June  6,  1900  (31  Stat.,  614),  it  is 
declared — 

That  all  selections  of  land  made  in  lieu  of  a  tract  covered  by  an  unperfected  bona 
fide  claim,  or  by  a  patent,  included  within  a  public  forest  reservation,  as  provided  in 
the  act  of  June  fourth,  eighteen  hundred  and  ninety-seven  *  *  *  shall  be  con- 
fined to  vacant  surveyed  and  nonmineral  public  lands  which  are  subject  to  home- 
stead entry  not  exceeding  in  area  the  tract  covered  by  such  claim  or  patent:  Providedy 
That  nothing  herein  contained  shall  be  construe<i  to  affect  the  rights  of  those  who, 
previous  to  October  first,  nineteen  hundred,  shall  have  delivered  to  the  United  States 
deeds  for  lands  within  forest  reservations  and  make  application  for  specific  tracts  of 
lands  in  lieu  thereof. 

This  provision  was  reenacted  March  3,  1901  (31  Stat.,  1037). 

generally. 

1.  Relinquishments  under  the  above  acts  may  include  any  tract 
within  the  limits  of  a  forest  reserve  covered  by  an  unperfected  bona 
fide  claim  under  any  of  the  general  land  laws  of  the  United  States, 
372 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  373 

or  to  which  the  full  legal  title  has  passed  out  of  the  government  and 
beyond  the  control  of  the  land  department  by  a  patent  or  by  that 
which  is  the  full  legal  equivalent  of  a  patent. 

2.  Mineral  lands,  whether  covered  by  patent  or  not,  can  not  be 
relinquished  as  bases  for  lieu  selections  under  said  acts. 

3.  Relinquishments  made  in  pursuance  of  said  acts  must  be  exe- 
cuted, acknowledged,  and  recorded  in  the  same  manner  as  convey- 
ances of  real  property  are  required  to  be  executed,  acknowledged, 
and  recorded  by  the  laws  of  the  State  or  Territory  in  which  the  lands 
are  situated. 

4.  Selections  after  October  1,  1900,  are  authorized  to  be  made  only 
of  vacant,  surveyed,  nonminei*al  lands  which  are  subject  to  home- 
stead entry. 

5.  Selections  filed  prior  to  October  1,  1900,  may  embrace  unsur- 
veyed  lands,  but  must,  within  thirty  days  from  notice  by  the  local 
officers  of  the  filing  in  their  office  of  the  township  plat  of  sui^ey,  be 
made  to  conform  to  such  sur\'e3\ 

6.  Selections  of  unsurveyed  lands  will  not  be  passed  to  patent  until 
after  four  months  following  the  filing  of  said  plat  in  the  local  office. 
This  is  to  enable  any  person  claiming  an  adverse  right  therein  to 
regularly  assert  the  same. 

7.  The  land  relinquished  and  the  land  selected  must  be,  as  near  as 
practicable,  equal  in  area. 

8.  In  a  selection  made  prior  to  the  receipt  by  the  local  officers 
of  the  instructions  of  this  office  dated  January  16,  1900,  for  less 
land  than  that  relinquished,  ninety  days  from  notice  is  allowed  the 
selector  in  which  to  make  additional  selection  in  full  satisfaction  of 
such  relinquishment,  or  waive  his  right  to  do  so,  and  in  default  thereof 
the  relinquishment  and  the  partial  selection  will  be  rejected.  This  is 
not  a  new  rule,  but  i-ather  a  restatement  of  the  existing  practice. 

9.  The  rule  of  approximation  permitted  in  entries  under  the  home- 
stead and  other  public  land  laws  may  properly  be  applied  to  selections 
under  the  acts  aforesaid.     (See  31  L.  D.,  225.) 

10.  Should  a  selection  be  presented,  based  upon  a  relinquishment 
or  reconveyance  to  the  United  States  of  lands  which  are  not  at  the 
date  of  the  filing  of  such  selection  within  the  limits  of  a  forest  reserve, 
the  selection  will  be  rejected,  unless  it  appears  that  such  lands  were 
within  the  limits  of  such  a  reserve  at  the  date  of  the  recording  on  the 
proper  records  of  such  relinquishment  or  reconveyance. 

11.  Selections  should  be  filed  in  the  proper  land  office  within  a 
reasonable  time  after  the  relinquishment  or  reconveyance  has  been 
recorded  in  the  manner  indicated. 

12.  In  all  eases  where  the  showing  required  in  these  instructions, 
both  as  to  the  title  or  claim  to  the  land  relinquished  and  as  to  the 
character  and  condition  of  the  land  selected,  is  not  made  b}'  the 
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selector  at  the  time  of  filing  the  selection,  you  will  reject  the  selection 
and  give  due  notice  thereof  to  the  parties  interested,  in  which  notice 
the  reasons  for  your  action  must  be  stated.  Appeal  from  such  action 
may  be  taken  under  the  rules  as  in  other  cases.  At  the  expiration  of 
the  time  allowed  for  appeal,  you  will  forward  the  record  with  your 
report  thereon. 

13.  If  protest  or  objection  shall  be  at  any  time  filed  against  the 
selection,  you  will  forward  the  same  to  this  office  for  consideration  in 
connection  with  the  selection. 

LAND  COVERED  BY  PATENT  OR  PATENT  CERTIFICATE. 

14.  Where  the  legal  title  to  the  relinquished  land  has  passed  out  of 
the  United  States,  there  must  be  filed  with  each  relinquishment  a  duly 
authenticated  abstract  of  title  showing  that  at  the  time  the  relinquish- 
ment was  filed  for  record  the  legal  title  was  in  the  party  making  the 
relinquishment  and  that  the  land  was  free  from  liability  for  taxes, 
pending  suits,  judgment  liens,  and  from  other  encumbrance. 

15.  Where  the  legal  title  to  the  relinquished  land  has  not  passed 
out  of  the  United  States,  but  patent  certificate  therefor  has  issued 
and  is  outstanding,  there  must  be  filed  with  each  relinquishment  a 
duly  authenticated  abstract  of  title  showing  that  at  the  time  the  relin- 
quishment was  filed  for  record  the  full  equitable  title  was  in  the 
party  making  the  relinquishment  and  that  the  land  was  free  from 
liabilit}^  for  taxes,  pending  suits,  judgment  liens,  and  from  other 
encumbrance. 

16.  A  relinquishment  by  an  individual  of  land  the  legal  title  to 
which  has  passed  out  of  the  United  States,  or  for  which  patent  certifi- 
cate is  outstanding,  must  show  whether  the  person  relinquishing  is 
married  or  single;  and  if  married,  the  wife  or  husband  of  such  per- 
son, as  the  case  may  be,  must  join  in  the  execution  of  the  relinquish- 
ment in  such  manner  as  to  effectually  bar  any  right  or  estate  of  dower, 
curtesy^,  or  homestead,  or  any  other  claim  whatsoever  to  the  land 
relinquished,  or  it  must  be  fully  shown  that  under  the  laws  of  the 
State  or  Territory  in  which  the  relinquished  land  is  situated  such  wife 
or  husband  has  no  interest  whatever,  present  or  prospective,  which 
makes  her  or  his  joinder  in  the  relinquishment  necessary. 

17.  Selections  in  lieu  of  lands  covered  by  patent  or  patent  certifi- 
cate may  embrace  contiguous  or  noncontiguous  tracts  in  the  same  land 
district. 

18.  All  papers  and  proofs  necessary  to  complete  a  selection  must  be 
filed  at  one  and  the  same  time,  and  until  they  are  all  presented,  no 
right  will  vest  under  the  selection. 

19.  A  selection  based  upon  land  covered  by  a  patent  or  bj*  a  patent 
certificate  must  be  made  by  the  owner  of  the  land  relinquished  or  by 
a  duly  authorized  agent  or  attorney-in-fact;  and  when  made  by  an 
agent  or  attorney-in-fact,  proof  of  authority  must  be  furnished. 
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20.  No  fees  or  commissions  are  required  to  be  paid  in  any  selection 
made  in  lieu  of  land  covered  by  a  patent  or  by  a  patent  certificate. 

21.  The  affidavit  to  support  a  selection  based  upon  the  relinquish- 
ment of  land  covered  by  a  patent  or  by  a  patent  certificate  must  be 
made  by  the  selector,  or  by  some  credible  person  possessed  of  the 
requisite  personal  knowledge  in  the  premises,  and  must  be  filed  with 
and  as  a  part  of  the  selection.  This  affidavit  must  show  that  the 
selected  land  is  nonmineral  in  character;  that  it  contains  no  salt 
springs  or  deposits  of  salt  in  any  form,  sufficient  to  render  it  chiefly 
valuable  therefor;  and  that  it  is  not  in  any  manner  occupied  adversely 
to  the  selector.     (Form  4-061a.) 

22.  In  making  selections  in  lieu  of  relinquished  lands  covered  by 
patent  or  patent  certificate,  Form  4-643,  or  its  equivalent,  should  be 
used;  and  in  every  such  selection  the  selector  must  show,  to  the  satis- 
faction of  the  local  officers,  by  affidavit  or  otherwise,  in  addition  to  the 
other  proofs  required,  that  the  relinquished  land  does  not  constitute 
the  basis  for  any  other  selection  made  by  him,  and  also  whether  or 
not  the  selected  land  is  situated  within  6  miles  of  a  mining  claim. 

23.  Where  the  selection  is  within  6  miles  of  a  mining  claim  or 
within  a  mineral  township  you  will  require  the  selector,  w^ithin  twenty 
days  from  the  filing  of  his  selection,  to  begin  publication  of  notice 
thereof  at  his  own  expense  in  a  newspaper  to  be  designated  by  the 
register  as  of  general  circulation  in  the  vicinity  of  the  land  and  pub- 
lished nearest  thereto.  Such  public*ation  must  cover  a  period  of  thirty 
days,  during  which  time  a  similar  notice  of  the  selection  must  be 
posted  in  the  local  land  office  and  upon  each  and  every  noncontiguous 
tract  included  in  the  selection. 

24.  The  notice  should  describe  the  land  selected  and  give  the  date 
of  selection,  and  state  that  the  purpose  thereof  is  to  allow  all  persons 
claiming  the  selected  land  under  the  mining  laws,  or  desiring  to  show 
it  to  be  mineral  in  character,  an  opportunity  to  file  objection  to  such 
selection  with  the  local  officers  for  the  land  district  in  which  the  land 
is  situate  and  to  establish  their  interest  therein  or  the  mineral  character 
thereof. 

25.  Proof  of  publication  shall  consist  of  an  affidavit  of  the  pub- 
lisher, 6v  of  the  foreman  or  other  proper  emplo^^ee,  of  the  newspaper 
in  which  the  notice  was  published,  with  a  copy  of  the  published  notice 
attached.  Proof  of  posting  upon  the  land,  and  that  such  notice 
remained  posted  during  the  entire  period  required,  shall  be  made  by 
the  selector  or  some  credible  person  having  personal  knowledge  of 
the  fact.  The  register  shall  certify  to  posting  in  his  office.  The  first 
and  last  dates  of  such  publication  and  posting  shall,  in  all  cases,  be 
given. 

26.  Where,  at  the  time  of  the  filing  of  a  selection  in  lieu  of  relin- 
quished land  covered  by  a  patent  or  by  a  patent  certificate,  the  show- 
ing required  by  these  instructions  is  fully  made  by  the  selector,  the 
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selection  will  be  received  by  the  reofister  and  receiver  and  proper 
notation  thereof  made  upon  their  records.  If  publication  of  notice 
of  the  selection,  as  provided  in  paragraphs  23,  24,  and  25  of  these 
instructions,  is  not  necessary,  the  selection,  when  so  received  and 
noted  of  record,  will  be  forthwith  forwarded  to  the  Commissioner 
of  the  General  Land  Office  for  his  action  thereon.  If  publication 
shall  be  necessary  under  said  paragraphs  23,  24,  and  25,  the  selection 
will,  after  such  publication  is  completed,  be  promptly  forwarded  to  the 
Commissioner  of  the  General  Land  Office  for  his  action.  The  action  of 
the  Register  and  Receiver  in  receiving  a  selection  and  making  notation 
of  the  same  upon  their  records  will  not  in  itself  operate  to  confer  any 
right  upon  the  selector  such  as  to  prevent  the  subsequent  rejection  of  the 
selection,  where  it  is  found  that  the  selection  as  made  was  defective  in 
any  essential  particular  and  for  that  reason  should  have  been  rejected. 

UNPERFECTED     BONA     FIDE    CLAIMS     NOT     COVERED     BV     PATENT     CER- 
TIFICATE. 

27.  Where  the  land  relinquished  is  covered  by  an  unperfected  bona 
fide  claim,  for  which  no  certificate  for  patent  is  outstanding,  there 
must  be  filed  with  the  selection  a  certificate  by  the  recorder  of  deeds 
or  official  custodian  of  the  records  of  transfera  of  real  estate  in  the 
proper  county  that  no  instrument  purporting  to  convey  or  in  any  way 
encumber  the  title  to  the  land,  or  any  part  thereof,  is  on  tile  or  of 
record  in  his  office;  or  if  any  such  instrument  or  instruments  be  on 
file  or  of  record  therein,  the  certificate  must  show  the  facts. 

28.  A  selection  in  lieu  of  an  unperfected  claim  not  covered  by 
patent  certificate  must  in  all  respects  conform  to  the  law  under  which 
such  unperfected  claim  is  held,  and  will  be  subject  to  the  payment  of 
such  fees  and  commissions  as  would  be  required  under  the  statute  to 
complete  the  unperfected  claim  in  lieu  of  which  the  selection  is  made. 

29.  If  the  land  relinquished  is  covered  by  an  unperfected  claim, 
such  as  a  homestead  or  desert  entry,  to  which  certificate  for  patent 
has  not  issued,  and  the  law  under  which  the  claim  was  initiated  requires 
that  land  taken  thereunder  must  be  in  one  body,  the  same  requirement 
must  be  observed  in  making  the  lieu  selection. 

30.  A  selection  of  land  in  lieu  of  an  unperfected  claim  held  under 
the  settlement  laws,  if  credit  for  residence  on  the  unperfected  claim 
be  desired,  must,  in  addition  to  other  proofs,  be  accompanied  by  the 
affidavit  of  the  selector,  corroborated  by  two  witnesses,  showing  when 
residence  was  established  on  the  unperfected  claim  and  the  duration  of 
such  residence.  In  such  a  case,  unless  the  selector  has  resided  upon, 
cultivated,  and  improved  the  relinquished  unperfected  claim  for  the 
full  period  required  by  law  to  earn  a  patent  thereto,  he  must  establish 
and  maintain  a  residence  on  the  land  selected,  and  cultivate  and  improve 
the  same  for  the  full  period  required  by  law  to  earn  a  patent,  less  the 
time  spent  upon  the  relinquished  unperfected  claim. 
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31.  If  the  relinquished  unperfected  claim  be  not  one  held  under  the 
settlement  laws,  the  affidavit  as  to  residence  required  by  the  preceding 
paragraph  need  not  be  furnished;  but  in  either  case  the  selector  must 
make  affidavit  that  he  has  not  sold,  assigned,  mortgaged*  or  contracted 
to  sell,  the  land  covered  by  the  relinquished  unperfected  claim. 

32^  In  case  a  settler  on  an  unsurveyed  tract  within  a  forest  reserve 
desires  to  make  a  change  of  settlement  to  land  outside  of  the  reserve 
and  receive  credit  for  previous  residence  on  the  relinquished  claim,  he 
must  tile  his  selection  in  the  same  manner  as  provided  with  respect  to 
selections  in  lieu  of  other  unperfected  claims,  accompanied  by  the  affi- 
davit as  to  residence  required  in  such  cases,  and  should  describe  his 
unsurveyed  claim  with  sufficient  accuracy  to  enable  the  local  land  offi- 
cers to  approximately  determine  its  location. 

33.  In  making  selections  in  lieu  of  relinquished  unperfected  hona 
fide  claims,  not  covered  by  patent  certificate.  Form  4-634,  or  its  equiv- 
alent, should  be  used;  and  everj-  such  selection  must  also  be  supported 
by  affidavit  the  same  as  required  by  paragraph  21  of  these  instructions 
(Form  4-061a).  In  such  selection  special  notice  of  the  selection  by 
publication  or  otherwise  will  not  be  required. 

34.  Selections  in  lieu  of  relinquished  unperfected  b(ma  fide  claims 
not  covered  by  patent  certificate,  where  the  essential  requisites  shall 
have  been  fully  complied  with  by  selectors  at  the  time  of  filing  their 
selections,  will  be  received  and  noted  of  record  in  the  same  manner 
and  upon  the  same  conditions  as  provided  in  pai*agraph  26  of  these 
instructions,  and  will  be  forthwith  forwarded  to  the  Commissioner  of 
the  General  Land  Office  for  his  action  thereon. 

35.  A  strict  observance  of  these  instructions  will  be  required. 

All  previous  circulars  or  instructions  in  conflict  herewith  are  hereby 
revoked. 

Very  respectfully, 

BiNGER  Hermann, 

Commissi  oner. 
Approved: 

E.  A.  Hitchcock,  Secretary. 


4 — 643.  Perfected  Claims. 


selection  in  lieu  of  land  in FOREST  RESERVE. 

(Act  June  4,  1897.) 
To  the  Reffider  and  Receiver ^ 

United  States  Land  Office. 


Oentlemen: 

I  am  the  owner  of  the Meridian,  containing acres;  that  said  land  is 

situate  and  lying  within  the  Iwundaries  of  the Forest  Reserve;  that  I  desire 

to  relinquish  and  reconvey  said  land  unto  the  United  States,  and  in  lieu  thereof  to 


378  DECISIONS    RELATING    TO   THE    PUBLIC    LANDS. 

select  the land  district,  State  of ,  and  containing acres,  under 

the  provisions  of  the  act  of  June  4,  1897  (30  Stat.,  36). 

In  compliance  with  the  regulations  under  saicl  act  I  Jiave  made,  executed,  and 
caused  to  be  recorded  in  the  proper  county  and  State,  a  deed  of  retx)nveyance  to  the 

United  States  of  the  tract  first  above  described  and  situate  within  said Forest 

Reserve,  and  in  relation  thereto  have  caused  a  proper  abstract  of  title  to  be  made 
and  authenticated,  both  of  which  are  herewith  submitted. 

There  are  also  submitted  certificates  from  the  proper  ofiScers  showing  that  the  land 
relinquished,  or  surrendered,  is  free  from  encumbrance  of  any  kind;  also  that  all 
taxes  thereon,  to  the  present  time,  have  been  paid,  and  an  affidavit  showing  the 
lands  selected  to  be  nonmineral  in  character  and  unoccupied.  1  therefore  ask  that  a 
United  States  patent  issue  to  me  for  the  tract  or  tracts  thus  selected. 


Dated, . 

Land  Office  at 


-,  190—. 


I, ,  Register  of  the  land  oflice,  do  hereby  certify  that  the  land  above 

selected,  in  lieu  of  the  land  herein  relinquished  to  the  United  States,  is  free  from 
conflict,  and  that  there  is  no  adverse  filing,  entry,  or  claim  thereto. 


Regigler. 
Selection  approved  by  the  Commissioner  of  the  General  Land  OflSce,  per  letter 

"R"  to  Register  and  Receiver ^ ,  190—. 

,  Div.  "R." 


AppUciition. 
No,—. 


4—634. 


HOMESTEAD. 
(Act  June  4,  1897. ) 

Land  Office  at 


190—. 


I, ,  whose  post-office  address  is , ,  do  hereby  apply  to 

enter,  under  section  2289,  Revise<l  Statutes  of  the  United  States,  and  the  act  of 
Congress  approved  June  4,  1897  (30  Stat.,  36),  the of  section ,  in  town- 
ship   ,  of  range ,  containing acres,  in  lieu  of  the t  of  section 

,  in  township ,  of  range ,  in  the  district  of  lands  subject  to  sale 

at ,  containing acres,  which  latter  land  is  within  the  Forest 

Reserve,  and  all  right,  title,  and  interest  in  or  to  same  has  been  relinquished  by  me 
to  the  Unite<i  States. 


Land  Office  at 


190—. 


I, ,  Register  of  the  land  ofllice,  do  hereby  certify  that  the  above 

application  is  for lands  of  the  class  which  the  applicant  is  legally  entitle*!  to 

enter  under  section  2289,  Revised  Statutes  of  the  United  States,  and  tlie  act  of  Con- 
gress approved  June  4,  1897  (30  Stat.,  36),  and  that  there  is  no  prior  valid  adverse 
right  to  same.     * . 

RegiMer. 


1  If  land  applied  for  is  unsurveytHi,  insert  *' subject  to  any  prior  valid  ndv€rf>e  right,"  and  erase  *'  and 
that  there  r*  no  prior  valid  adverse  right  to  same.'' 
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HOMESTEA©  AFFIDAVIT. 


U.  S.  Land  Office  at 


190- 


I, 


of 


-,  having  iiled  my  application  No.  —  for  an  entry 


under  section  2289,  Revised  Statutes  of  the  United  States,  and  the  act  of  Congress 
approved  June  4, 1897  (30  Stat.,  36),  do  solemnly  swear  that  I  am  not  the  proprietor 
of  more  than  one  hundred  and  sixty  acres  of  land  in  any  State  or  Territory;  that  I 
am  * ;  that  my  said  application  is  honestly  and  in  good  faith  made  for  the  pur- 


pose of  actual  settlement  and  cultivation,  and  not  for  the  benefit  of  any  other  person, 
persons,  or  corporation,  and  that  I  will  faithfully  and  honestly  endeavor  to  comply 
with  all  the  requirements  of  law  as  to  settlement,  residence,  and  cultivation  necessary 
to  acquire  title  to  the  land  applied  for;  that  I  am  not  acting  as  agent  of  any  person, 
corporation,  or  syndicate  in  making  such  entry,  nor  in  collusion  with  any  person, 
corporation,  or  syndicate  to  give  them  the  benefit  of  the  land  entered,  or  any  part 
thereof,  or  the  timber  thereon;  that  I  do  not  apply  to  enter  the  same  for  the  purpose 
of  speculation,  but  in  good  faith  to  obtain  a  home  for  myself,  and  that  I  have  not, 
directly  or  indirectly,  made,  and  will  not  make,  any  agreement  or  contract,  in  any 
way  or  manner,  with  any  person  or  persons,  corporation  or  syndicate  whatsoever, 
by  which  the  title  which  I  might  acquire  from  the  government  of  the  United  States 
should  inure,  in  whole  or  in  part,  to  the  benefit  of  any  person  except  myself;  and 
further,  that  since  August  30,  1890,  I  have  not  entered  under  the  land  laws  of  the 
United  States  or  filed  upon  a  quantity  of  land,  agricultural  in  character  and  not 
mineral,  which,  with  the  tracts  now  applied  for,  would  make  more  than  three 

hundred  and  twenty  acres,  except ,  and  that  I  have  not  heretofore  made  any 

entry  under  the  homestead  laws,  except . 


Sworn  to  and  subscribed  before  me  this 
at ,  in county, . 


(Sign  plainly  with  full  Christian  name.) 
day  of ,  190 — ,  at  my  office, 


SPECIAL  AFFIDAVIT. 
(Act  June  4,  1897.) 


U.  S.  Land  Office  at 


190- 


made 

township 
land 


— ,  being  first  duly  sworn,  on  oath  says  he  is  the  identical  person  who 

entry  at  the  U.  S.  Land  Office of  the ,  section ,  in 

of  range ,  containing acres;  that  he  settled  upon  said 


that  he  built  a  house  thereon  of  (kind) 


(and  his  family)  ha —  live<l  therein  continuously  from 
);  that  he  has  cultivated acres  and  raised  - 


(size) 
—  to 


;  that  he 

(except 

crops  thereon;  that 

he  has  been  over  each  and  ever>'  legal  subdivision  thereof  and  knows  the  character 
of  same,  and  that  it  is  nonmineral  in  character,  and  is  land  subject  to  entry  under 
the  homestead  laws;  that  he  has  placed  thereon  improvements  to  the  value  of 


(Sign  plainly  with  full  Christian  name.) 


^  Here  innert  statement  that  affiant  in  a  citizen  of  the  United  States,  or  that  he  has  filed  his  declara- 
tion of  intention  to  become  such,  and  that  he  is  the  head  of  a  family,  or  over  twenty-one  years  of 
age.  as  the  case  may  be.  It  should  be  stated  whether  applicant  is  mitire  born  or  not,  and  If  not,  a 
certified  copy  of  his  certificate  of  naturalization,  or  declaration  of  intention,  as  the  case  may  be,  must 
be  furnished. 
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Sworn  to  and  subscribed  before  me  this day  of ,  190 — ,  at  my  office, 

at ,  in county, . 

,  of ,  ,  and ,  of , ,  being  first 


duly  sworn,  on  oath,  each  for  himself,  and  not  one  for  the  other,  say  that  they  know 

the  above  affiant, ,  and  the  land  embraced  in  his  homestead  entry 

within  the Forest  Reserve;  that  they  have  heard  read  the  above  affidavit, 

and  of  their  own  knowledge  know  the  statements  therein  made  are  true;  that  they 
have  no  interest  in  said  claim  or  the  land  sought  to  be  entered  in  lieu  thereof  by  said 
affiant. 


Sworn  to  and  subscribed  before  me  this day  of ,  190 — ,  at  my  office, 

at ,  in county, . 


4-~061a. 


AFFIDAVIT  FOR  SELECTIONS 
Under  act  of  June  4,  1897  (30  Stat.,  36). 

(Forest  Rbsekvbs.) 

To  he  made  by  the  selector^  or  other  credible  person  cogmzcird  of  thefactSf  before  an  officer 
authorized  to  administer  oaths.  Before  being  sivomy  affiant  should  be  advised  of  penal- 
ties of  a  false  oath. 


United  States  Land  Office, 


-,  190—. 


,  being  duly  sworn  according  to  law,  deposes  and  says  that  he  is  a 

citizen  of  the  United  States,  and  that  his  post-office  address  is , ;  that 

he  is  well  acquainted  with  the  character  and  condition  of  the  following-described 
land,  and  with  each  and  every  legal  subdivision  thereof,  having  personally  exam- 
ined the  same,  to  wit:  — : — ;  that  his  personal  knowledge  of  said  land  enables  him 
to  testify  understandingly  with  respect  thereto;  that  there  is  not,  within  the  limits 
of  said  land,  any  known  vein  or  lode  of  quartz  or  other  rock  in  place  bearing  gold, 
silver,  cinnabar,  lead,  tin,  or  copper;  that  there  is  not,  within  the  limits  of  said  land, 
any  known  deposit  of  coal,  or  any  known  placer  deposit,  oil,  or  other  valuable  min- 
eral; that  said  land  contains  no  salt  spring,  or  known  deposits  of  salt  in  any  form, 
sufficient  to  render  it  chiefly  valuable  therefor;  that  no  portion  of  said  land  is  claimed 
for  mining  purposes  under  the  local  customs  or  rules  of  miners,  or  otherwise;  that 
said  land  is  essentially  nonmineral  in  character,  has  upon  it  no  mining  or  other 
improvements,  and  is  not  in  any  manner  occupied  adversely  to  the  selector;  and  that 
the  selection  thereof  is  not  made  for  the  purpose  of  obtaining  title  to  mineral  land. 


I  hereby  certify  that  the  foregoing  affidavit  was  read  to  affiant  in  my  presence 
before  he  signed  his  name  thereto;  that  said  affiant  is  to  me  personally  know^n  (or 
has  been  satisfactorily  identified  before  me  by ),  and  I  verily  believe 
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him  to  be  a  credible  person  and  the  person  he  represents  himself  to  be;  and  that 

thia  affidavit  was  subscribed  and  sworn  to  before  me  at  my  office  in , , 

on  this day  of ,  190 — . 


SXTTLERS  ON  NAVAJO  INDIAN  RESERVATION-ACT  OF  JULT  1,  1902. 

Instructions. 

Department  of  the  Interior, 

General  Land  Office, 
Washmgton,  D.  C,  July  21,  1902. 
Register  and  Receiver^  Predcott^  Arizona. 

Gentlemen:  Your  attention  is  invited  to  an  act  of  Congress 
approved  July  1,  1902  (32  Stat.,  657),  entitled,  '*An  act  authorizing 
the  adjustment  of  rights  of  settlers  on  the  Navajo  Indian  reservation, 
Territory  of  Arizona,"  providing: 

That  all  lands  claimed  by  actual  settlers  or  persons  to  whom  valid  rights  attach, 
who  settled  upon  or  occupied  any  part  of  the  public  lands  of  the  United  States  prior 
to  the  date  of  the  executive  order  of  January  sixth,  eighteen  hundred  and  eighty, 
extending  the  boundaries  of  the  Navajo  Indian  reservation,  in  the  Territory  of 
Arizona,  and  which  were  included  in  said  executive  order,  are  hereby  excepted 
from  the  operations  thereof,  and  said  settlers  are  hereby  granted  authority  to  estab- 
lish their  rights  and  secure  patents  for  any  of  said  lands  to  which  they  have  a  valid 
title  under  the  public  land  laws  of  the  United  States. 

The  only  laws  applicable  thereto,  by  reason  of  settlement  and  occu- 
pation, will  be  the  pre-emption,  homestead,  coal  and  mineral  laws, 
and  the  ordinary  blanks  applicable  to  each  class  of  entry  will  be  used, 
but  in  addition  to  the  usual  affidavits  you  will  require  each  of  them  to 
show,  by  affidavit,  the  date  of  settlement  on  or  occupancy  of  the  land 
to  which  claim  is  made,  which  date  must  be  prior  to  January  6,  1880, 
continuing  your  regular  series  of  numbers,  but  indicating  upon  the 
entry  papers  and  abstracts  that  the  entries  are  made  under  the  act  of 
July  1,  1902,  Navajo  Indian  reservation  lands. 

There  is  but  one  township  therein  surve3'ed,  namely,  township  26 
north,  range  28  east,  G.  and  S.  K.  Meridian,  and  from  the  information 
in  this  office  the  two  upper  tiers  of  sections  only  are  included  in  the 
land  affected  by  this  act,  and  the  records  of  this  office  do  not  show 
any  entries  for  lands  therein. 

I  enclose  for  your  guidance  a  map  of  Arizona,  on  which  is  delineated, 
in  red  ink,  the  boundaries  of  the  lands  to  which  this  act  applies,  and 
you  will  be  governed  by  the  terms  thereof,  and  in  accordance  with  the 
general  laws  under  which  claims  have  been  satisfactorily  shown  to 
have  been  initiated  prior  to  the  date  of  said  executive  order  of  Janu- 
ary 6,  1880. 
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You  will  give  information  of  the  passage  of  the  act  of  July  1, 1902, 

to  the  local  papers  as  a  matter  of  news. 

Ver}'  respectfully, 

BiNGER  Hermann,  Conunissioner, 
Approved: 

Thos.  Ryan,  Acting  Secretary. 


contest—homestead  entry. 

Jacoby  v.  Kubal. 

Where  a  woman  makes  an  application  for  homestead  entry  as  a  deserted  wife,  and 
subsequently  procures  a  divorce  on  the  ground  of  desertion,  and  entry  upon  her 
application  is  afterward  allowed,  in  a  contest  against  such  entry,  on  the  ground 
of  fraud  and  collusion,  the  Department  is  not  bound  by  the  finding  of  fact  made 
by  the  court  in  the  divorce  proceeding,  but  may  determine  from  the  proof 
whether  or  not  she  was  a  deserted  wife  at  the  time  of  her  application. 

Actm//  Secretary  Ryan  to  the.  Coinmisslmier   of  the  General  Land 
(S.  V!  P.)  Office,  July  U,  1902.  (A.  S.  T.) 

On  June  24,  1895,  James  J.  Kubal  made  homestead  entry  for  the 
SW.  i  of  Sec.  14,  T.  96  N.,  R.  62  W.,  Mitchell  land  district.  South 
Dakota. 

On  August  28,  1895,  he  relinquished  said  entry,  and  filed  an  appli- 
cation to  make  entry  for  the  NE.  \  of  Sec.  25,  T.  27  N.,  R.  66,  same 
land  district.  He  subsequently  applied  to  amend  his  application,  so 
as  to  embrace  the  NW.  i  of  Sec.  29,  T.  97  N.,  R.  65  W .,  in  lieu  of 
the  land  therein  described.  His  application  to  make  said  entry  was 
based  on  the  ground  that  he  could  not  live  on  the  land  first  entered  b}' 
him  owing  to  the  presence  of  poison  ivy  on  the  land  which  seriously 
affected  his  health. 

By  departmental  decision  of  August  19,  1897  (25  L.  D.,  132),  he 
was  allowed  to  amend  his  application  and  to  make  said  entrj'. 

On  August  26,  1897,  Anna  Kubal,  claiming  to  be  the  deserted  wife 
of  Joseph  Kubal,  applied  to  make  homestead  entry  for  said  NW.  \  of 
Sec.  29,  T.  97  N.,  R.  65  W.  Her  application  was  rejected  by  the  local 
officers  for  conflict  with  said  application  of  James  J.  Kubal,  and 
she  appealed  to  your  office. 

On  September  9,  1897,  Jacob  Jacoby  filed  his  affidavit,  alleging  that 
James  J.  Kubal  was  the  same  person  who,  under  the  name  of  Joseph 
Kubal,  had,  on  March  26,  1891,  made  homestead  entry  for  the  SW.  i 
of  Sec.  32,  T.  98  N.,  R.  67  W.,  in  said  district.  Said  affidavit  seems 
to  have  been  filed  as  a  protest  against  the  allowance  of  said  entry  to 
James  J.  Kubal,  but  said  Jacoby  did  not  aj^ply  to  make  entry  for  said 
tract. 

On  September  25,  1897,  Anna  Kubal  filed  the  withdrawal  bv  James 
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J.  Kubal  of  his  said  application  to  enter  said  tract,  and  at  the  same 
time  filed  her  second  application  to  enter  the  same  as  the  deserted  wife 
of  Joseph  Kubal. 

It  seems  that  a  hearing  was  ordered  on  Jacoby's  said  affidavit  and 
set  for  October  19,  1897,  but  on  October  13,  1897,  the  local  officers 
held  that  the  withdrawal  of  James  J.  Kubal's  application  was  a  relin- 
quishment of  his  right  to  the  land,  and  was  the  result  of  Jacoby's  con- 
test, and  they  awarded  to  Jacob}"  a  preference  right  of  entry  for  the 
land,  and  rejected  said  application  of  Anna  Kubal. 

On  December  17, 1897,  Anna  Kubal  again  applied  to  enter  the  land, 
and  her  application  was  held  to  await  the  determination  of  the  case  of 
James  J.  Kubal,  which  had  not  then  been  closed,  and  from  that  action 
of  the  local  officers  she  appealed. 

On  February  8,  1898,  vour  office  held  that  Jacobv  had  not  earned  a 
preference  right  of  entry;  that  Anna  Kubal  was  qualified  to  make 
entry;  that  she  had  kept  alive  her  first  application  by  her  appeal,  and 
that  her  right  thereunder  attached  upon  the  tiling  of  James  J.  Kubal's 
withdrawal  of  his  application,  and  that  she  should  be  allowed  to  make 
entry  for  the  land. 

Jacoby  appealed  to  this  Department,  where,  on  September  14, 1899, 
a  decision  was  rendered  (29  L.  D.,  168),  affirming  said  decision  of  your 
oflBce. 

On  November  18, 1899,  Jacobj^  filed  his  protest  against  the  allowance 
of  said  entry  by  Anna  Kubal,  on  the  ground  that  she  was  not  qualified 
to  make  such  entry;  that  her  said  application  was  made  through  fraud 
and  collusion  with  her  husband,  Joseph  Kubal;  that  she  was  not  a 
deserted  wife,  and  that  she  had  committed  perjury  when  she  swore  in 
her  said  application  that  she  was  such;  that  she  had  fraudulently 
obtained  a  divorce  from  her  husband,  the  said  Joseph  Kubal,  in  order 
that  she  might  make  said  entry. 

On  December  11,  1899,  Jacoby  applied  to  make  entr}"  for  said  land. 

On  December  29,  1899,  Anna  Kubal  made  homestead  entry  for  said 
tract  under  section  12  of  the  act  of  August  15,  1894  (28  Stat.,  286), 
and  receiver's  receipt  for  $80  was  issued  to  her. 

On  January  8,  1900,  Jacoby  filed  an  amended  affidavit,  charging 
that  she  had  committed  perjury  in  making  said  entry,  and  that  she 
and  the  said  Joseph  Kubal,  alias  Joseph  J.  Kubal,  alias  James  J. 
Kubal,  were  then  living  together  as  husband  and  wife,  and  had  done 
so  ever  since  she  filed  said  application. 

A  hearing  was  had,  both  parties  appearing  and  offering  testimonj". 

On  May  4,  1901,  the  local  officers  found  that  the  entry  was  fraudu- 
lent from  its  inception;  that  it  was  made  through  fraud  and  collusion 
on  the  part  of  the  said  Anna  Kubal  and  Joseph  Kubal;  that  the  said 
Anna  Kubal  wa,s  not  at  the  time  of  filing  her  said  application  a 
deserted  wife,  and  that  she  was  therefore  not  qualified  to  make  said 
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entry,  and  they  recoDfimended  that  the  entry  be  canceled  and  that 
Jacoby  be  given  a  preference  right  of  entry  for  the  land. 

She  appealed  to  your  office,  where,  on  February  4,  1902,  a  decision 
was  rendered  reversing  the  action  of  the  local  officers,  dismissing 
Jacoby's  contest,  and  holding  the  entry  intact,  and  from  that  decision 
Jacoby  has  appealed  to  this  Department. 

On  the  hearing  the  defendant  introduced  in  evidence  a  certified 
transcript  from  the  records  of  the  circuit  court  of  Charles  Mix 
county,  South  Dakota,  showing  that  on  September  30, 1897,  said  court 
rendered  a  decree  dissolving  the  bonds  of  matrimony  subsisting 
between  the  defendant  and  Joseph  J.  Kubal;  that  said  court  had 
jurisdiction  of  the  parties,  and  that  said  court  found  that  said  Joseph 
J.  Kubal  and  Anna  Kubal  were  married  on  July  7,  1890;  that  they 
had  five  children,  and  that  about  May  1,  1896,  Joseph  J.  Kubal  aban- 
doned and  deseiled  the  said  Anna  Kubal,  without  justifiable  cause, 
and  continued  to  so  abandon  and  desert  her  up  to  the  time  of  the  ren- 
dition of  said  decree.  It  is  also  recited  in  said  decree  that  Joseph  J. 
Kubal  made  no  appearance  or  defence  to  said  action,  and  she  objected 
to  the  introduction  of  any  evidence  by  the  contestant,  except  such  as 
would  tend  to  show  that  she  had  remarried  subsequent  to  said  divorce 
and  prior  to  making  said  entry,  on  the  ground  that  all  allegations  in 
said  affidavit  of  contest,  except  that  she  was  the  wife  of  Joseph  Kubal^ 
were  res  judicata. 

The  proof  shows  that  Joseph  Kubal  is  the  same  person  who  by  the 
name  of  James  J.  Kubal  made  said  entry,  on  June  24,  1895,  for  the 
SW.  i  of  Sec.  14,  T.  96  N.,  R.  62  W.,  and  who,  on  August  28,  1895, 
relinquished  said  entry  and  applied  to  enter  the  NE.  i  of  Sec.  25,  T. 
27  N.,  R.  ^^^  which  application  he  was  allowed  to  amend  so  as  to 
embrace  the  land  in  controversy. 

It  is  shown  by  the  testimony  of  several  persons  who  lived  near 
them,  and  saw  them  often  from  1895  to  the  time  of  the  hearing,  that 
Joseph  Kubal  and  Anna  Kubal,  during  all  that  tine,  lived  together  as 
husband  and  wife;  that  he  managed  their  affairs  as  head  of  the  family, 
and  that  he  spoke  of  her,  in  her  presence,  as  his  wife;  and  the  proof 
shows  that  he  accompanied  her  to  the  land  office  when  she  first  applied 
to  enter  the  land  in  question,  as  his  deserted  wife,  and  that  at  the  very 
moment  when  she  filed  said  application  alleging  that  she  was  his 
deserted  wife  he  was  taking  care  of  their  children  in  a  room  near  the 
land  office.  In  fact,  it  is  clearly  shown  by  the  proof  that  he  has  never 
deserted  her,  but  up  to  the  time  of  the  hearing  continued  to  live  with 
her  and  to  speak  of  her,  in  her  presence,  as  his  wife;  he  was  there 
when  the  notice  of  contest  was  served  on  her,  and  on  being  told  by 
the  officer  that  he  had  a  notice  to  serve  on  his  wife,  who  was  present, 
he  pointed  to  her  and  said:  *'  there  she  is." 

Both  Joseph  Kubal  and  Anna  Kubal  were  examined  as  witnesses  in 
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her  behalf ,  and  their  testimony  in  many  material  respects  is  shown  to  be 
false  by  the  testimony  of  divers  disinterested  witnesses,  and  the  local 
officers  before  whom  they  testified  say  in  their  report  that  ^4t  is 
apparent  they  have  not  the  slightest  regard  for  the  solemnity  of  an 
oath,"  and  they  characterize  their  effort  to  acquire  the  land  in  question 
as  ^^one  of  the  most  flagrant  and  audacious  pieces  of  fraud  ever 
attempted  to  be  perpetrated  upon  the  government,"  and  the  evidence 
fully  warrants  that  finding. 

But  it  is  insisted  that  inasmuch  as  it  was  found  by  said  circuit  court 
in  said  divorce  proceeding  that  the  defendant  was  deserted  by  her  hus- 
band about  May  1,  1896,  and  that  he  continued  such  desertion  up  to 
September  30,  1897,  that  therefore  this  Department  can  not  in  this 
proceeding  inquire  into  the  question  of  desertion,  but  is  bound  by  the 
finding  of  said  court  upon  that  question,  the  substance  of  the  conten- 
tion being  that  it  is  inmiaterial  whether  or  not  she  was  actually  a 
deserted  wife,  it  being  sufficient  to  show  that  said  court,  from  the 
proof  offered  in  said  divorce  suit,  found  her  to  have  been  such  at  the 
time  when  she  filed  said  application. 

It  is,  however,  not  necessary  to  inquire  into  the  good  faith  of  the 
divorce  proceedings,  nor  will  this  Department  do  so.  Whether  said 
proceedings  were  in  good  faith  or  not,  this  Department  is  not  bound  to 
accept  the  findings  of  facts  made  by  the  court  in  the  divorce  proceed- 
ings as  conclusive  in  this  case,  and  the  contestant  had  a  right  to  show  by 
proof,  as  he  has  done,  that  at  the  time  Anna  Kubal  filed  her  applica- 
tion she  was  not  a  deserted  wife  and  was  therefore  not  qualified  to 
make  a  homestead  entry.  But  it  is  argued  that,  although  at  the  time 
she  filed  her  application  she  may  not  have  been  qualified  to  make  the 
entry,  yet  at  the  time  when  she  made  the  entry,  which  was  subsequent 
to  the  divorce,  she  was  an  unmarried  woman,  the  head  of  a  family, 
and  hence  qualified  to  make  entry,  and  this  seems  to  have  been  the 
case,  because,  however  fraudulent  may  have  been  the  divorce  proceed- 
ing, the  decree  of  the  court  granting  the  divorce  was  valid,  and  gave 
to  her  all  the  rights  and  privileges  of  an  unmarried  person,  and  she 
was  thereafter  consequently  qualified  to  make  an  entry.  But  before 
she  made  the  entry  Jacoby  had  filed  his  affidavit,  charging  fraud  and 
collusion  between  her  and  Joseph  Kubal  in  the  filing  of  her  application, 
and  he  had  also  filed  his  application  to  make  entry  for  the  land,  and 
her  said  entry  should  not  have  been  allowed  in  advance  of  a  hearing 
on  Jacoby's  affidavit  and  a  determination  of  his  rights  in  the  premises. 

Not  onh^  was  this  entry  fraudulent  from  its  inception,  for  the  reasons 
hereinbefore  stated,  but  it  was  evidently  made  for  the  benefit  of  Joseph 
Kubal;  he  had  acquired  title  to  one  tract  of  land  under  the  homestead 
laws;  had  sold  it  for  $1,000;  had  made  entry  for  another  tract  which 
he  relinquished  and  applied  for  the  land  in  controversy;  Jacoby  had 
filed  his  affidavit  of  protest,  in  which  he  charged  that  Kubal  had 
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exhausted  his  homestead  right,  and  Kubal,  fearing  that  his  application 
would  be  rejected,  withdrew  the  same  in  fav^or  of  Anna  Kubal,  who 
was  then  his  wife,  and  with  whom  he  was  then  living;  and  all  the  cir- 
cumstances in  the  case  indicate  that  her  entry  was  made  for  his  benefit. 
Your  said  decision  is  therefore  reversed,  said  entry  of  Anna  Kubal 
will  be  canceled,  and  Jacoby  will  be  allowed  to  make  entry  for  the 
land. 


SCHOOL  LAND-INDEMNmr— ACT  OP  MARCH  3,  1893. 

State  of  Washington  v.  Northern  Pacific  Ry.  Co. 

The  preference  right  of  selection  granted  to  certain  States,  including  the  State  of 
Washington,  by  the  act  of  March  3,  1893,  includes  the  right  to  select  indemnity 
for  losses  occurring  to  the  grant  made  to  said  State  in  support  of  common  schools. 

Acting  Secretai^y  Ryan  to  the  Ccnnmimloner  of  the  General  Z/ind  Office^ 
(S.  V.  P.)  July  25,  1902,  (F.  W.  C.) 

The  Northern  Pacific  Railway  Company  has  appealed  from  your 
office  decision  of  February  24,  last,  holding  for  cancellation  its  indem- 
nity selection  made  of  the  S.  i  of  NE.  i,  NW.  i  of  NE.  i,  and  E.  k 
of  NW.  i,  Sec.  17,  and  all  of  Sec.  29,  T.  31  N.,  R.  38  E.,  Spokane 
land  district,  Washington,  for  conflict  with  the  selection  made  of  said 
lands  by  the  State  of  Washington,  as  indemnity  for  certain  specified 
school  sections  lost  in  place. 

The  lands  in  question  are  within  the  indemnity  limits  of  the  grant 
made  in  aid  of  the  construction  of  the  Northern  Pacific  railroad,  and 
the  plat  of  survey  of  the  township  was  officially  filed  April  3,  1901. 
On  that  day  the  Northern  Pacific  Railwa}^  Company  filed  in  the  local 
land  office  its  list  of  indemnity  selections.  No.  54,  including  the  tracts 
here  in  question,  which  was  accepted  by  the  local  officers  upon  the 
proper  payment  of  fees. 

May  20,  following,  there  was  filed  in  the  local  land  office  a  list  of 
selections  in  lieu  of  school  sections  lost  in  place,  which  list  included 
the  tracts  here  in  question,  and  said  list  was  rejected  by  the  local 
officers  for  conflict  with  the  prior  indemnity  selection  filed  by  the 
Northern  Pacific  Railway  Compan3^  From  said  rejection  the  State 
appealed,  claiming  a  preference  right  of  selection  under  the  act  of 
March  3,  1893  (27  Stat.,  592). 

Your  office  decision  sustains  the  claim  of  the  State  and  for  that  rea- 
son holds  the  selection  by  the  railway  company  for  cancellation;  from 
which  appeal  has  been  taken  to  this  Department. 

It  is  claimed  on  behalf  of  the  railway  company  that  this  preference 
right  of  selection,  granted  the  State  by  the  act  of  March  3,  1893,  was 
merely  to  fill  its  grants  of  quantity  made  by  the  act  of  February  22, 
1889  (25  Stat.,  676),  and  did  not  include  the  right  to  make  selection 
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under  its  school  grant  in  lieu  of  losses  occurring  in  sections  16  and  36 
in  place.  It  is  also  claimed  that  the  State  has  selections  of  record 
under  its  school  grant  exceeding  the  total  amount  of  lands  lost  in 
place. 

Did  the  preference  right  of  selection  granted  by  the  act  of  March  3, 
1893,  include  the  right  to  select  indemnity  for  losses  occurring  to  the 
grant  made  to  the  State  in  support  of  common  schools? 

By  said  act  it  is  provided  that  certain  States,  among  them  the  State 
of  Washington — 

shall  have  a  preference  right  over  any  person  or  corporation  to  select  lands  subject  to 
entry  by  said  States  granted  to  said  States  by  the  act  of  Congress  approved  February 
22,  1889,  for  a  period  of  sixty  days  after  lands  have  been  surveyed  and  duly  declared 
to  be  subject  to  selection  and  entry  under  the  general  land  laws  of  the  United  States. 

It  is  but  necessary  therefore  to  inquire  whether  the  act  of  February 
22,  1889,  made  a  grant  in  lieu  of  school  sections  lost  in  place,  for  if  it 
did  this  right  of  selection  is  clearly  included  within  the  preference 
right  of  selection  granted  the  State  by  said  act  of  1893. 

Section  ten  of  the  act  of  Februaiy  22,  1889,  supra,  grants  to  the 
proposed  State  of  Washington,  together  with  other  proposed  States 
therein  named,  upon  their  admission  into  the  Union,  sections  num- 
bered 16  and  36,  in  every  township  of  said  proposed  States — 

and  where  such  sections,  or  any  parts  thereof,  have  been  sold  or  otherwise  tlisposed 
of,  by  or  under  the  authority  of  any  act  of  Congress,  other  lands  equivalent  thereto, 
in  legal  subdivisions  of  not  less  than  one  quarter  section,  and  as  contiguous  as  may  be 
to  the  section  in  lieu  of  which  the  same  is  taken,  are  hereby  granted  to  said  States 
for  the  support  of  common  schools,  such  indemnity  lands  to  be  selected  within  said 
States  in  such  manner  as  the  legislature  may  provide,  with  the  approval  of  the  Sec- 
retary of  the  Interior. 

This  act  clearly  grants  to  the  State  of  Wa.shington  other  lands  in 
lieu  of  the  portions  of  sections  16  and  36  lost  in  place,  and  it  follows 
that  the  right  to  make  such  selections  is  clearly  included  within  the 
preference  granted  to  the  State  of  Washington  by  the  act  of  March  3, 
1893,  mipra.  This  being  so,  any  selection  made  by  the  railwa}^  com- 
pany within  the  period  of  preferred  right  of  selection  granted  to  the 
State,  is  subject  to  the  assertion  of  that  right  by  the  State  within  the 
time  named.  The  selection  in  question  having  been  made  within  the 
period  of  sixty  days  after  the  township  plat  was  duly  declared  filed 
and  the  lands  therein  held  to  be  subject  to  selection  and  entry,  the 
local  oflScers  erred  in  rejecting  said  selection. 

Relative  to  the  claim  that  the  State  has  of  record  selections  made 
under  the  school  grant  in  excess  of  the  total  amount  of  lands  lost  in 
place,  it  is  but  necessary  to  say  that  in  making  indemnity  school 
selections  the  State  is  required  to  state  a  basis  for  each  selection,  so 
that  the  grant  can  not  be  exceeded  unless  the  same  loss  is  used  more 
than  once. 
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There  is  no  claim  made  that  the  bases  assigned  for  the  selections  in 
question  are  for  any  reason  faultj^  and  your  office  decision  finds  them 
to  be  good.  Said  decision  is  therefore  accordingly  affirmed,  and,  upon 
completion  of  the  selection  by  the  State,  within  a  time  to  be  fixed  b^" 
your  office,  the  selection  by  the  railway  company  will  be  canceled. 


LANDS  IN  FORMEB  UTE  INDIAN  RESERVATION  SUBJECT  TO  HOMESTEAD 

entry— act  of  june  18,  190«. 

Circular, 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  July  25,  1902. 
Registers  and  Receivers, 

Glenwood  Springs,  Gunnison, 

Montrose,  and  Thirango,  Colorado, 
Gentlemen: 

Your  attention  is  called  to  the  provisions  of  the  act  of  Congress  of 
June  13,  1902  (32  Stat.,  384),  entitled  ''An  act  providing  for  free 
homesteads  in  the  Ute  Indian  reservation  in  Colorado,"  which  reads 
as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That  the  provisions  of  the  homestead  laws  be,  and  are  hereby, 
extended  over  and  shall  apply  to  the  lands  included  within  the  limits  of  the  former 
Ute  Indian  reservation  in  Colorado  not  included  in  any  forest  reservation,  in  addi- 
tion to  the  provisions  of  existing  laws  relating  to  cash  entries  thereon:  Provided, 
That  no  selection  or  entry  of  lands  in  lieu  of  land  included  within  a  forest  reservation 
or  of  soldiers'  or  sailors'  additional  homesteads  shall  be  allowed  within  said  limits. 

Sec.  2.  That  all  siuns  of  money  that  may  be  lost  to  the  Ute  Indian  fund  by  reason 
of  the  -pQSBSLge  of  this  act  shall  be  paid  into  the  fund  by  the  United  States,  and  all 
moneys  received  by  reason  of  the  conmiutation  of  any  homestead  entry  shall  be 
credited  to  said  Ute  Indian  fund. 

Sec.  3.  That  no  lands  shall  be  included  in  any  location  or  settlement  under  the 
provisions  of  this  act  on  which  the  United  States  Government  has  valuable  improve- 
ments. 

You  will  observe  that  the  law  makes  no  change  in  existing  laws 
relating  to  entries  of  these  lands,  beyond  extending  the  provisions  of 
the  homestead  laws  over  all  of  the  vacant  lands  in  said  reservation, 
excepting  lands  included  in  any  forest  reservations,  and  lands  on  which 
the  United  States  Government  has  valuable  improvements. 

You  will  also  observe  that  no  selection  or  entrv  of  lands,  in  lieu  of 
land  included  within  a  forest  reservation,  or  of  soldiers'  or  sailors' 
additional  homesteads  can  be  allowed  for  these  lands. 

Homestead  entrymen  under  this  act  will  be  required  to  pay  the 
usual  fee  and  commissions,  and  for  excess  in  area  over  160  acres,  when- 
ever any  occurs.     You  will  also  require  entrymen  who  commute  their 
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entries  to  pay,  in  addition  to  the  price  per  acre,  the  usual  final  home- 
stead commissions. 

You  will  open  a  separate  series  of  numbers  for  the  homestead 
entries,  beginning  with  number  one,  reporting  them  in  separate  and 
special  abstracts,  and  report  and  account  for  the  same  in  your  regular 
monthly  and  quarterly  Ute  Indian  reservation  account.  Commutation 
entries  under  the  act  should  be  given  the  regular  serial  numbers  of 
the  Ute  Indian  reservation  cash  entries,  and  the  monev  accounted  for 

7  •/ 

as  in  those  cases. 

Very  respectfully, 

BiNOER  Hermann,   Commissioiier, 

Approved: 

Thos.  Ryan,  Acting  Secretary. 


new  mexico-school  land-saline  lanix-act  of  june  «1,  1898. 

Territory  of  New  Mexico. 

Until  the  passage  of  the  act  of  January  31,  1901,  the  policy  of  the  government 
was  to  reeerv^e  saline  lands  from  disposition  under  any  of  the  public  land  lawer, 
whether  relating  to  the  disposition  of  agricultural  lands  or  relating  to  the 
location  and  purchase  of  mineral  lands,  excepting  as  provided  by  the  act  of 
January  12,  1877. 

The  grant  made  by  section  1  of  the  act  of  June  21,  1898,  is  a  grant  in  prxsenti,  and 
upon  the  approval  of  said  act  the  absolute  title  in  fee  to  all  sections  16  and  36 
in  the  Territory  of  New  Mexico  which  were  then  identified  by  the  public 
surveys  became  immediately  vested  in  said  Territory',  in  so  far  as  such  sections 
embraced  lands  not  known  to  be  otherwise  than  of  the  character  subject  to 
the  grant. 

Land  in  a  8ur\-eyed  section  numbered  16  or  36  in  the  Territory  of  New  Mexico, 
known  to  be  saline  in  character  at  the  date  of  the  act  of  June  21,  1898,  did 
not  pass  to  the  Territory  under  the  grant  of  said  sections  for  the  support  of 
common  schools  made  by  section  1  of  said  act,  but  passed  to  the  Territory'  under 
the  grant  of  saline  lands  by  section  3  thereof.  Laud  in  a  surveyed  section 
numbered  16  or  36  not  known  to  be  saline  in  character  at  the  date  of  said  act, 
passed  to  the  Territory  under  the  grant  made  by  section  1. 

Acting  Secretary  Ryan  to  the  Coinmissiimer  of  the  Gem^ral  Land  Office^ 
(S.  V.  F.)  July  26,  1902.  (A.  B.  P.) 

The  Department  is  in  receipt  of  a  communication  of  your  office, 
dated  July  8,  1902,  relating  to  the  listing  by  the  Territory  of  New 
Mexico  of  the  E.  i  of  the  NE.  i  of  Sec.  36,  T.  3  N.,  R.  19  W.,  Santa 
Fe  land  district,  as  having  passed  under  the  grant  of  saline  lands  to 
said  TeiTitory,  for  university  purposes,  made  by  section  3  of  the  act 
of  June  21,  1898  (30  Stat.,  484). 

The  question  presented  by  the  communication  is,  whether  the  tract 
described  inured  to  the  Territory  under  the  grant  to  it  of  sections  16 
and  36  in  every  township  therein,  for  the  support  of  common  schools, 
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made  by  section  1  of  the  act  referred  to,  or  under  the  grant  of  saline 
lands  for  university  purposes  made  by  section  3  of  said  act. 

The  provisions  of  said  sections  1  and  3,  in  so  far  as  material  here, 
are  as  follows: 

That  sections  numl)ered  sixteen  and  thirty-six  in  every  township  of  the  Territory 
of  New  Mexico,  and  where  such  sections,  or  any  parts  thereof,  are  mineral  or  have 
been  sold  or  otherwise  disposed  of  by  or  under  the  authority  of  any  act  of  Congress, 
other  non-mineral  lands  equivalent  thereto,  in  legal  subdivisions  of  not  less  than 
one-quarter  section,  and  as  contiguous  as  may  be  to  the  section  in  lieu  of  which  the 
same  is  taken,  are  hereby  granted  to  said  Territory  for  the  support  of 'common 
schools,  such  indenmity  lands  to  be  selected  within  said  Territory  in  such  manner 
as  is  hereinafter  provided:    .... 

Sec.  3.  That  lands  to  the  extent  of  two  townships  in  quantity,  authorized  by  the 
sixth  section  of  the  act  of  July  twenty-second,  eighteen  hundred  and  fifty-four,  to 
be  reserved  for  the  establishment  of  a  university  in  New  Mexico,  are  hereby  granted 
to  the  Territory  of  New  Mexico  for  university  purposes,  to  be  held  and  used  in 
accordance  with  the  provisions  in  this  section;  and  any  portions  of  said  iands  that 
may  not  have  been  heretofore  selected  by  said  Territory  may  be  selected  now  by 
said  Territory.  That  in  addition  to  the  above,  sixty-five  thous^uid  acres  of  non- 
mineral,  unappropriated  and  unoccupied  public  land,  to  be  selected  and  located  as 
hereinafter  provided,  together  with  all  saline  lands  in  said  Territory,  are  hereby 
granted  to  the  said  Territory  for  the  use  of  said  university,  and  one  hundred  thou- 
sand acres,  to  be  in  like  manner  selected,  for  the  use  of  an  agricultural  college.  That 
the  proceeds  of  the  sale  of  said  lands,  or  any  portion  thereof,  shall  constitute  i>er- 
manent  funds,  to  be  safely  invested,  and  the  income  thereof  to  be  used  exclusively 
for  the  purposes  of  such  university  and  agricultural  college,  respectively. 

The  unifomi  policy  of  the  government  since  the  inauguration  of  the 
public  land  system  has  been  to  reserve  lauds  containing  valuable 
deposits  of  mineral,  of  any  kind  or  nature,  from  grants  for  the  bene- 
fit of  schools,  to  aid  in  the  construction  of  railroads,  or  for  other  pub- 
lic purposes,  whether  expressly  excluded  from  such  grants  or  not; 
and  until  the  passage  of  the  act  of  January  31,  1901  (31  Stat.,  745), 
whereby  all  unoccupied  lands  of  the  United  States  containing  salt  . 
springs,  or  deposits  of  salt  in  au}'  form,  and  chiefly  valuable  therefor, 
were  declared  to  be  subject  to  location  and  purchase  under  the  provi- 
sions of  the  law  relating  to  placer  mining  claims,  the  policy  of  the 
government  was  to  reserve  saline  lands  from  disposition  under  any  of 
the  public  land  laws,  whether  relating  to  the  disposal  of  agricultural 
lands  or  relating  to  the  location  and  purchase  of  mineral  lands,  except- 
ing as  pro\'ided  by  the  ac»t  of  January  12,  1877  (19  Stat,  221),  the 
provisions  of  which  are  not  material  here.  (See  Morton  ?'.  Nebraska, 
21  Wall.,  660;  Salt  Bluflf  Placer,  7  L.  D.,  549;  Southwestern  Mining 
Co.,  14  L.  D.,  597.) 

In  addition  to  the  stated  general  and  uniform  policy  of  the  govern- 
ment to  reserve  saline  and  other  mineral  lands  from  disposition  other- 
wise than  under  laws  specially  providing  for  their  disposal,  it  is  to  l>e 
observed  that  mineral  lands  were  expressly  excluded  from  the  grant 
of  sections  16  and  36  to  the  Territorv  of  New  Mexico  bv  section  1  of 
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the  act  of  June  21,  1898,  for  the  support  of  common  schools,  and 
other  lands  were  granted  in  lieu  thereof. 

The  grant  by  section  1  of  the  act  was  and  is  in  terms  a  grant  in 
praiseiiti^  and  upon  the. approval  of  the  act  the  absolute  title  in  fee  to 
all  sections  16  and  36  in  the  Territory  which  were  then  identified  by 
the  public  surveys  became  immediately  vested  in  the  Territory,  in  so 
far  as  such  sections  embraced  lands  not  then  known  to  be  otherwise 
than  of  the  character  subject  to  the  grant.  With  respect  to  lands 
which  were  not  surveyed  at  the  date  of  the  act,  the  grant  would  attach 
to  sections  16  and  36  of  the  various  townships,  and  the  title  thereto 
become  vested  in  the  Territory,  whenever  such  sections  should  there- 
after be  identified  bj^  survey,  except  to  the  extent  that  at  the  date 
of  the  survey  the  same  might  be  known  to  embrace  lands  not  of  the 
character  contemplated  by  the  grant. 

The  records  of  the  General  Liand  Office  show  that  the  section  36, 
embracing  the  tract  here  in  question,  was  surveyed  long  prior  to  the 
passage  of  the  act  of  June  21, 1898.  Whether  said  tract  inured  to  the 
Territory  under  the  grant  of  sections  16  and  36  made  by  section  1  of 
the  act,  or  under  the  grant  of  saline  lands  made  by  section  3  of  the 
act,  depends,  therefore,  upon  whether  the  land  was  known  to  be  saline 
in  chai*acter  at  the  date  of  said  act.  If  it  was  known  saline  land  at 
the  date  of  the  act  it  did  not  pass  to  the  Territory  under  the  grant  by 
section  1,  but  did  pass  to  the  Territory  under  the  grant  of  saline  lands 
bv  section  3.  If  the  tract  was  not  known  to  be  saline  in  character  at 
the  date  of  the  act,  then  it  passed  to  the  Territory  under  the  grant  by 
said  section  1. 

As  there  is  nothing  in  the  communication  of  your  office  to  show 
whether  the  tract  in  question  was  known  saline  land  at  the  date  of  the 
act  of  June  21,  1898,  it  can  not  be  now  decided  whether  the  same 
inured  to  the  Territory  under  section  1  or  under  section  3  of  said  act. 
You  are  therefore  directed  to  ascertain  the  facts  with  respect  to  the 
matter,  and  to  thereupon  adjudicate  the  case  in  accordance  with  the 
principles  herein  announced.  The  list  embracing  the  tract  in  ques- 
tion, subpiitted  with  your  said  conmiunication,  is,  for  the  reasons 
herein  stated,  returned  without  my  approval.  When  it  shall  have 
been  detennined  whether  said  tract  inured  to  the  Territory  under  sec- 
tion 1  or  section  3  of  the  act  of  1898,  the  list  will  be  resubmitted  with 
or  without  the  tract  in  question,  as  may  be,  in  accordance  with  the 
determination  made. 
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INSTRUCTIONS   RELATIVE  TO  SALE  OF   UMATILLA  INDIAN  RESERVA* 

TION  LANDS,  OREGON-ACT  OF  JULY  1,  100«. 

ClHCUIJ^R. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C.^  July  29,  1902. 
Register'  and  Receiver,  Lagrande,  Oregon. 
Gentlemen: 

I  inclose  herewith  a  printed  copy  of  the  act  of  Congress  approved 
July  1,  1902  (32  Stat.,  730),  providing  for  the  sale  of  the  unsold 
portion  of  the  Umatilla  Indian,  reservation. 

The  law  directs  that  the  lands  which  were  not  sold  at  the  public  sale 
of  said  lands  heretofore  held,  at  the  price  for  which  they  had  been 
appraised,  under  the  provisions  of  the  act  of  March  3, 1885  (23  Stats., 
340),  shall  be  sold  at  private  sale  at  not  less  than  the  appraised  value 
thereof,  and  in  conformit}'  with  the  provisions  of  said  act,  thereby 
changing  the  former  law  only  as  to  the  manner  of  disposal  of  said  lands, 
and  giving  a  preference  right  to  honafide  settlers  thereon  who  have, 
prior  to  July  1, 1902,  settled  and  made  substantial  improvements  upon 
any  of  said  lands  with  the  intent  of  permanently  residing  upon  the  same 
as  a  homestead,  to  purchase  the  lands  so  settled  upon  at  any  time  within 
ninet}'  days  after  that  date. 

The  amount  that  any  applicant  may  purchase  is  still  limited  to  one 
hundred  and  sixty  acres  of  untimbered  lands  and  an  additional  forty 
acres  of  timbered  lands;  and  no  person  will  be  permitted  to  purchase 
timbered  lands  unless  he  is  also  the  purchaser  of  untimbered  lands. 

The  terms  of  payment  will  be  the  same  as  under  former  sales,  viz. : 
for  untimbered  lands,  one-third  at  the  time  of  purchase,  one-third  in 
one  year,  and  one-third  in  two  years  from  date  of  sale,  with  interest 
on  the  deferred  payments  at  the  rate  of  5  per  cent  per  annum.  At  the 
time  of  making  the  second  payment,  one  year's  interest  on  the  third 
payment  must  also  be  collected.  Full  payment  must  be  made  for 
timbered  lands  at  the  date  of  purchase. 

In  cases  of  particular  tracts  on  which  improvements  were  situated 
and  appraised,  such  appraised  valuation  is  in  addition  to  the  price  of 
the  land,  and  must  be  paid  in  full  at  the  time  of  the  purchase.  In  any 
such  cases  there  will  be  inserted  in  the  prescribed  form  for  receipt  the 

words  ^'and  the  inqyrove meats  thereon  valued  at  $ ,"  giving  the 

amount  of  appraisement. 

Each  purchaser  will  be  required  to  make  affidavit  that  he  is  purchas- 
ing said  lands  for  his  own  use  and  occupation,  and  not  for,  or  on 
account  of,  or  at  the  solicitation  of,  an}'^  other  person;  that  there  is  no 
other  part}^  having  a  superior  right  as  a  prior  settler  thereon;  that  he 
has  made  no  contiuct  whereby  the  title  thereto  shall,  directly  or  indi- 
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rectly,  inure  to  the  benefit  of  another.  And  if  any  conveyance  or 
contract  is  made  touching  the  same,  or  any  lien  thereon  created  before 
the  issuing  of  the  patent,  such  conveyance,  contract,  or  lien  shall  be 
absolutely  null  and  void. 

No  patents  will  be  issued  for  untimbered  lands  until  the  purchaser 
shall  have  made  all  the  payments,  and  also  satisfactory  proof  that  he 
has  resided  on  the  land  purchased  at  least  one  year  and  reduced  at  least 
twenty-five  acres  to  cultivation.  A  purchaser  desiring  to  make  proof 
of  residence  and  cultivation  of  the  land  under  this  act  will  be  required 
to  file  with  the  register  a  written  notice  of  his  intention  to  do  so,  in 
the  manner  prescribed  under  the  homestead  laws,  and  the  register  will 
thereafter  cause  such  notice  to  be  duly  posted  and  published. 

The  proof,  which  must  consist  of  the  testimony  of  two  witnesses 
and  the  claimant,  accompanied  by  his  final  afiSdavit,  must  be  made 
before  the  register  or  receiver,  and  the  homestead  proof  forms  will 
be  used,  modified  when  necessary. 

For  the  payments  made  the  receiver  will  issue  his  receipt  in  dupli- 
cate, to  be  numbered  consecutively  in  the  order  of  their  issue  in  the 
existing  Umatilla  Indian  Land  Series,  the  duplicate  to  be  delivered  to 
the  purchaser  and  the  original  to  be  sent  to  this  oflice  with  a  corre- 
sponding abstract. 

In  the  event  of  the  failure  of  any  purchaser  to  make  any  payment 
when  the  same  becomes  due,  the  Secretarv  of  the  Interior  shall  cause 
said  land  to  be  again  offered  at  private  sale,  after  notice  to  the  delin- 
quent; and  if  said  land  shall  sell  for  more  than  the  balance  due  thereon, 
the  surplus,  after  deducting  expenses,  shall  be  paid  over  to  the  first 
purchaser. 

In  compliance  with  the  provisions  of  said  law,  conferring  upon  hona 
fide  settlers  upon  any  of  said  lands,  with  the  intent  of  pennanently 
residing  upon  the  same  as  a  homestead,  a  preference  right  to  buy  the 
land  so  settled  upon,  anj'  settler  will  be  permitted  to  exercise  said  right 
to  purchase  the  tract,  settled  upon  bv  him  prior  to  July  1,  1902,  at 
any  time  within  ninety  days  thereafter,  upon  his  making  aflSdavit, 
duly  corroborated  by  two  witnesses,  setting  forth  the  date  of  his  set- 
tlement, a  statement  specifically  describing  the  improvements  owned 
by  him  and  their  value,  and  that  he  so  settled  upon  and  improved  said 
lands  with  the  intent  of  permanently  residing  on  the  same  as  a  home- 
stead, but  he  will  also  be  required  to  file  the  same  affidavit  prescribed 
for  others;  and  he  may,  if  he  has  resided  upon  and  cultivated  such 
lands  for  the  required  period,  at  any  time  thereafter  submit  proof 
thereof  in  the  manner  hereinbefore  prescribed. 

As  the  right  to  purchase  timber  lands  is  dependent  upon  the  pur- 
chase of  untimbered  lands,  no  certificate  will  be  issued  to  the  purchaser 
of  timbered  lands  until  full  payment  and  proof  have  been  made  on  the 
untimbered  land  purchased  by  the  party,  when,  if  the  proof  of  com- 
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instructions  relative  to  sale  of  umatilla  indian  reserva- 
tion lands,  oregon-act  of  july  1,  190a. 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 

Washington,  D.  O.,  July  29,  1902. 
Register*  and  Recewer,  La^rande,  Oregon. 
Gentlemen: 

I  inclose  herewith  a  printed  copy  of  the  act  of  Congress  approved 
July  1,  1902  (32  Stat.,  730),  providing  for  the  sale  of  the  unaold 
portion  of  the  Umatilla  Indian,  reservation. 

The  law  directs  that  the  lands  which  were  not  sold  at  the  public  sale 
of  said  lands  heretofore  held,  at  the  price  for  which  they  had  been 
appraised,  under  the  provisions  of  the  act  of  March  3, 1885  (23  Stats., 
340),  shall  be  sold  at  private  sale  at  not  less  than  the  appraised  value 
thereof,  and  in  conformity  with  the  provisions  of  said  act,  thereby 
changing  the  former  law  only  as  to  the  manner  of  disposal  of  said  lands, 
and  giving  a  preference  right  to  honafide  settlers  thereon  who  have, 
prior  to  July  1, 1902,  settled  and  made  substantial  improvements  upon 
any  of  said  lands  with  the  intent  of  permanently  residing  u[)on  the  same 
as  a  homestead,  to  purchase  the  lands  so  settled  upon  at  any  time  within 
ninety  days  after  that  date. 

The  amount  that  any  applicant  may  purchase  is  still  limited  to  one 
hundred  and  sixty  acres  of  untimbered  lands  and  an  additional  forty 
acres  of  timbered  lands;  and  no  person  will  be  permitted  to  purchase 
timbered  lands  unless  he  is  also  the  purchaser  of  untimbered  lands. 

The  terms  of  payment  will  be  the  same  as  under  former  sales,  viz. : 
for  untimbered  lands,  one-third  at  the  time  of  purchase,  one-third  in 
one  year,  and  one-third  in  two  years  from  date  of  sale,  with  interest 
on  the  deferred  payments  at  the  rate  of  5  per  cent  per  annum.  At  the 
time  of  making  the  second  payment,  one  year's  interest  on  the  third 
payment  must  also  be  collected.  Full  payment  must  be  made  for 
timbered  lands  at  the  date  of  purchase. 

In  cases  of  particular  tracts  on  which  improvements  were  situated 
and  appraised,  such  appraised  valuation  is  in  addition  to  the  price  of 
the  land,  and  must  be  paid  in  full  at  the  time  of  the  purchase.  In  any 
such  cases  there  will  be  inserted  in  the  prescribed  form  for  receipt  the 

words  ^'and  the  haprovements  thereoii  vahied  at  $ ,"  giving  the 

amount  of  appraisement. 

Each  purchaser  will  be  required  to  make  affidavit  that  he  is  purchas- 
ing said  lands  for  his  own  use  and  occupation,  and  not  for,  or  on 
account  of,  or  at  the  solicitation  of,  any  other  person;  that  there  is  no 
other  part}^  having  a  superior  right  as  a  prior  settler  thereon;  that  be 
has  made  no  conti-act  whereby  the  title  thereto  shall,  direc*tly  or  indi- 
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xectly,  inure  to  the  benefit  of  another.  And  if  any  conveyance  or 
contract  is  made  touching  the  same,  or  any  lien  thereon  created  before 
the  issuing  of  the  patent,  such  conveyance,  contract,  or  lien  shall  be 
absolutelv  null  and  void. 

No  patents  will  be  issued  for  untimbered  lands  until  the  purchaser 
shall  have  made  all  the  payments,  and  also  satisfactory  proof  that  he 
has  resided  on  the  land  purchased  at  least  one  year  and  reduced  at  least 
twenty-five  acres  to  cultivation.  A  purchaser  desiring  to  make  proof 
of  residence  and  cultivation  of  the  land  under  this  act  will  be  required 
to  file  with  the  register  a  written  notice  of  his  intention  to  do  so,  in 
the  manner  prescribed  under  the  homestead  laws,  and  the  register  will 
thereafter  cause  such  notice  to  be  duly  posted  and  published. 

The  proof,  which  must  consist  of  the  testimony  of  two  witnesses 
and  the  claimant,  accompanied  by  his  final  affidavit,  must  be  made 
before  the  register  or  receiver,  and  the  homestead  proof  forms  will 
be  used,  modified  when  necessary. 

For  the  payments  made  the  receiver  will  issue  his  receipt  in  dupli- 
cate^ to  be  numbered  consecutively  in  the  order  of  their  issue  in  the 
existing*  Umatilla  Indian  Land  Series,  the  duplicate  to  be  delivered  to 
the  purchaser  and  the  original  to  be  sent  to  this  office  with  a  corre- 
sponding abstract. 

In  the  event  of  the  failure  of  any  purchaser  to  make  any  payment 
when  the  same  becomes  due,  the  Secretary  of  the  Interior  shall  cause 
said  land  to  be  again  offered  at  private  sale,  after  notice  to  the  delin- 
quent; and  if  said  land  shall  sell  for  more  than  the  balance  due  thereon, 
the  surplus,  after  deducting  expenses,  shall  be  paid  over  to  the  first 
purchaser. 

In  compliance  with  the  provisions  of  said  law,  conferring  upon  bona 
fide  settlers  upon  any  of  said  lands,  with  the  intent  of  permanently 
residing  upon  the  same  as  a  homestead,  a  preference  right  to  buy  the 
land  so  settled  upon,  any  settler  will  be  permitted  to  exercise  said  right 
to  purchase  the  tract,  settled  upon  by  him  prior  to  July  1,  1902,  at 
any  time  within  ninety  days  thereafter,  upon  his  making  affidavit, 
duly  corroboi-ated  by  two  witnesses,  setting  forth  the  date  of  his  set- 
tlement, a  statement  specitically  describing  the  improvements  owned 
by  him  and  their  value,  and  that  he  so  settled  upon  and  improved  said 
lands  with  the  intent  of  permanently  residing  on  the  same  as  a  home- 
stead, but  he  will  also  be  required  to  file  the  same  affidavit  prescribed 
for  others;  and  he  may,  if  he  has  resided  upon  and  cultivated  such 
lands  for  the  required  period,  at  any  time  thereafter  submit  proof 
thereof  in  the  manner  hereinbefore  prescribed. 

As  the  right  to  purchase  timber  lands  is  dependent  upon  the  pur- 
chase  of  untimbered  lands,  no  certificate  will  be  issued  to  the  purchaser 
o!  timbered  lands  until  full  payment  and  proof  have  been  made  on  the 
untiml)ered  land  purchased  by  the  party,  when,  if  the  proof  of  com- 
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pliance  with  the  requirements  of  the  law  is  satisfactory^  the  register 
will  issue  his  certificate  for  the  entire  area  purchased,  numbering  such 
certificates  consecutivelj". 

The  forms  for  affidavits,  receipts,  and  certificates  heretofore  used 
in  connection  with  the  public  sale  of  the  Umatilla  Indian  lands  will  be 
used,  modif^^ing  the  same  as  ma}'^  be  necessary  for  compliance  herewith. 

Notice  of  the  sale  has  been  sent  to  the  Journal,  La  Gitmde,  Oreg., 

and  the  Tribune,  Pendleton,  Oreg.,  for  publication,  the  date  upon 

which  the  sale  is  to  commence  being  fixed  for  September  15,  1902. 

Veiy  respectfully, 

BiNGER  Hermann,  Coramif^sioner, 
Approved: 

Thos.  Ryan,  Acting  Secretai^y. 


[32  Stat,  730.] 

An  Act  To  provide  for  the  sale  of  the  unsold  portion  of  the  Umatilla  Indian 
Reservation. 

Be  it  enacted  by  the  Senate  and  Hou4ie  of  Bepresentatives  of  the  United  ^aies  of  America 
in  Congress  assembled^  That  all  the  lan<is  of  the  Umatilla  Indian  reservation  not 
included  within  the  new  boundaries  of  the  reservation  and  not  allotted  or  required 
for  allotment  to  the  Indians,  and  which  were  not  sold  at  the  public  sale  of  said  lands 
heretofore  held  at  the  price  for  which  they  had  been  appraised,  and  upon  the  con- 
ditions provided  in  an  act  entitled  "An  act  pro\dding  for  allotment  of  lands  in 
severalty  to  the  Indians  residing  upon  the  Umatilla  reservation,  in  the  State  of 
Oregon,  granting  patents  therefor,  and  for  other  purposes,"  shall  be  sold  at  private 
sale  by  the  register  of  the  land  office  in  the  district  within  which  they  are  situated 
at  not  less  than  the  appraised  value  thereof,  and  in  conformity  with  the  pro  visions 
of  said  act:  Pronded^  That  any  bona  fide  settler  upon  any  of  said  lands  who  is  the 
owner  of  substantial  improvements  thereon,  and  who  has  so  settled  and  improved 
any  subdivision  of  said  lands,  with  the  intent  of  permanently  residing  on  the  same 
as  a  homestead,  shall  have  a  preference  right  to  buy  the  lands  so  settled  upon  by 
him  at  any  time  within  ninety  days  after  the  passage  of  this  act,  upon  making  satis- 
factory proof  in  the  local  land  office  as  to  settlement,  int«nt,  and  improvements. 

Approved,  July  1,  1902. 


RAILROAD  GRANT-CLASSIFICATION— ACT  OF  FEBRU^VRY  «6,  1895. 

>iORTHERN   PACIFIC   Ry.    Co. 

The  act  of  February  26,  1895,  limited  the  classification  of  lands  within  the  limits  of 
the  Northern  Pacific  land  grant  in  the  State  of  Idaho  to  the  Coeur  d*Alene  land 
district,  and  where  lands  in  said  Stat€  outside  of  that  district  were  classified  as 
non-mineral  by  mineral  land  commissioners  appointed  under  said  act,  and  the 
classification  approved,  notice  of  the  listing  or  selection  of  such  lands  will  be 
required  to  be  given,  as  to  such  of  tlie  lands  as  are  within  six  miles  of  a  mining 
claim,  in  the  manner  provided  by  the  regulations  of  July  9, 1894,  notwithstanding 
such  classification  and  approval. 
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In  the  absence  of  further  lepfifllation,  the  land  department  is  without  authority  to 
patent  to  the  Northern  Pacific  Railroad  Company,  or  its  successor  in  interest, 
any  lands  within  the  land  districts  named  in  the  act  of  February  26,  1895,  prior 
to  the  examination  and  classification  of  said  lands  as  non-mineral,  provided  for 
in  said  act. 

Acting   Secretciry  Ryan  to   the   Comviissionei*  of  the  General  Land 
(S.  V.  P.)  Offi<ie,  July  29, 1902.  (F.  W.  C.) 

Your  office  letter  of  the  6th  ultimo  calls  attention  to  the  fact  that 
the  classification  made  bv  the  mineral  land  commissioners  for  the 
Coeur  d'Alene  land  district,  during  the  month  of  May,  1899,  which 
classification  was  approved  by  the  Department  February  20,  1900, 
included  certain  lands  outside  of  the  Coeur  d'Alene  land  district  and 
within  the  Lewiston  land  district,  Idaho.  These  lands,  it  appears, 
were  classified  by  the  commissioners  as  non-mineral  lands,  but  as  the 
act  of  February  26,  1895  (28  Stat.,  683),  limited  the  classification  of 
lands  in  the  State  of  Idaho  to  the  lands  within  the  Coeur  d'Alene  land 
district,  you  recommend  that  said  classification  be  not  regarded  and 
that  the  railroad  company  in  listing  or  selecting  these  lands  be  required 
to  give  notice  as  to  such  of  the  lands  as  are  within  six  miles  of  a  min- 
ing claim,  in  the  manner  provided  by  the  regulations  of  July  9,  1894 
(19  L.  D.,  21).  In  this  recommendation  the  Department  concurs,  and 
you  will,  in  disposing  of  any  listings  or  selections,  proceed  as 
indicated. 

In  said  letter  attention  is  also  called  to  the  fact  that  certain  portions 
of  sections  23  and  27,  T.,43  N.,  R.  4  W.,  in  the  Coeur  d'Alene  land 
district,  have  not,  so  far,  been  classified  as  provided  for  in  the  act  of 
1895.  The  Northern  Pacific  Railroad  Company  has,  however,  made 
selection  of  these  lands  and  you  recommend  that  it  be  permitted  to 
give  notice  and  proceed  as  required  by  the  regulations  of  July  9, 1894, 
^upra.  The  act  of  1895  providing  for  the  classification  of  the  lands 
within  the  limits  of  the  Northern  Pacific  land  grant,  in  certain  land 
districts,  provides: 

Sec.  7.  That  no  patent  or  other  evidence  of  title  shall  be  issued  or  delivered  to 
said  Northern  Pacific  Railroad  Company  for  any  land  in  said  land  districts  until 
such  land  shall  have  been  examined  and  classified  as  nonmineral,  as  provided  for  in 
this  act,  and  such  patent  or  other  evidence  of  title  shall  only  issue  then  to  such 
land,  if  any,  in  said  land  districts  as  said  company  may  be,  by  law  and  compliance 
therewith  and  by  the  said  classification,  entitled  to,  and  any  patent,  certificate,  or 
record  of  selection,  or  other  evidence  of  title  or  right  to  possession  of  any  land  in 
said  land  districts,  issued,  entered,  or  delivered  to  said  Northern  Pacific  Railroad 
Company  in  violation  of  the  provisions  of  this  act  shall  be  void:  Providedy  That 
nothing  contained  in  this  act  sViall  be  taken  or  construed  as  recognizing  or  confirm- 
ing any  grant  of  land  or  right  to  any  land  in  the  said  Northern  Pacific  Railroad 
Company,  or  as  waiving  or  in  any  wise  affecting  any  right  on  the  part  of  the  United 
States  against  the  said  Northern  Pacific  Railroad  Company  to  claim  a  forfeiture  of 
any  land  grant  heretofore  made  to  said  company. 
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Appropriations  have  been  made  ttom  time  to  time  for  payment  of 
expenses  incident  to  the  classification  of  lands  as  provided  for  in  the 
act  of  1895,  the  last  appropriation  being  found  in  the  act  of  June  6, 
1900  (31  Stat.,  588,  615),  which  act  appropriated  $25,000  "to  com- 
plete the  examination  and  classification  of  certain  lands  within  the 
land  grant  and  indemnity  land  grant  limits  of  the  Northern  Pacific 
Railroad  Company  in  the  Helena  and  Missoula  land  districts  in  the 
State  of  Montana  and  in  the  Coeur  d'Alene  land  district  in  the  State 
of  Idaho,  with  special  reference  to  the  mineral  or  non-mineral  charac- 
ter of  such  lands,  as  authorized  by  the  act  of  February  twenty-six, 
eighteen  hundred  and  ninetj^-five  (Twenty -eight  Statutes,  six  hundred 
and  eighty-three),"  .  .  .  This  appropriation  has  been  exhausted 
but  the  classification  of  all  of  the  lands  in  said  land  districts  has  not 
been  completed. 

It  may  be  that  no  further  appropriation  will  be  made  for  the  com- 
pletion of  the  classification  of  the  lands  in  these  districts,  but  in  view 
of  the  plain  provisions  of  section  seven  of  the  act  of  1895,  before 
quoted,  in  the  absence  of  further  legislation,  this  Department  is  with- 
out authority  to  patent  to  the  Northern  Pacific  Railroad  Company,  or 
its  successor  in  interest,  any  of  the  land  within  the  land  districts  named 
in  said  act,  prior  to  the  examination  and  classification  of  said  lands  as 
nonmineral,  as  provided  for  in  said  act. 

The  recommendation  of  your  office  with  regard  to  these  lands  is  not 
therefore  approved. 


RAILROAD  GRANT— SELECTION-SECTION  4,  ACT  OF  MARCH  «,  1809. 

Northern  Pacific  Ry.  Co.  i\  Pyle. 

The  fact  that  a  tract  of  unsurveyed  land  included  in  a  list  of  selections  filed  by  the 
Northern  Pacific  Railway  Company  under  the  provisions  of  section  four  of  the 
act  of  March  2, 1899,  was  properly  described  in  said  list  according  to  the  descrip- 
tion thereof  in  the  official  survey  subsequently  approved,  does  not  relieve  the 
company  from  filing  a  second  list,  within  three  months  after  the  plat  of  survey 
of  the  township  in  which  the  land  is  situated  is  filed  in  the  local  land  ofiSce, 
describing  such  tract  according  to  such  sur\'ey,  as  re(iuired  by  said  section;  and 
failure  to  file  such  second  list  within  the  required  time  subjects  the  land  to 
intervening  claims. 

Acting   Sect'etm^y  Ryan   to  the   Comtnissioner  of  the   General  Land 
(S.  V.'  P.)  Ojjjce,  July  31,  1902.  (F.  W.  C.) 

The  Northern  Pacific  Railway  Company  has  appealed  from  your 
office  decision  of  March  20,  last,  holding  for  cancellation  its  selection 
of  the  SE.  i  of  NE.  i,  Sec.  28,  T.  37  N.,  R.  2  E.,  Lewiston  land  dis- 
trict, Idaho,  with  a  view  to  permitting  Harrie  E.  Pyle  to  include  the 
same,  by  way  of  amendment,  within  his  homestead  entry^. 
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The  Northern  Pacific  Railway  Company  made  selection  of  the  tract 
in  question  September  14,  181*9,  while  the  land  was  yet  unsurveyed, 
under  the  provisions  of  the  act  of  March  2,1899  (30  Stat.,  993),  in 
lieu  of  an  equal  quantity  of  land  relinquished  within  the  Mt.  Banier 
National  Park  and  Pacific  forest  reserve. 

The  plat  of  survey  of  the  portion  of  the  township  in  question  was 
officially  filed  April  25,  1900,  and  on  that  day  Harrie  E.  Pyle  tendered 
his  homestead  application,  including  in  addition  to  the  tract  here  in 
question,  the  SW.  i  of  N  W.  i,  the  NW.  i  of  SW.  i,  of  Sec.  27,  of  said 
township.  Said  application  was  rejected  as  to  the  tract  here  in  ques- 
tion for  conflict  with  the  prior  selection  by  the  Northern  Pacific  Rail- 
way Company,  from  which  rejection  Pyle  duly  appealed  to  your 
office. 

It  appears  that  while  said  appeal  was  pending,  to  wit,  on  July  5, 

1900,  the  local  officei-s  permitted  Pyle  to  make  homestead  entry  for  the 
SW.  i  of  NW.  i  and  NW.  i  of  S W.  i  of  Sec.  27.  His  appeal  from  the 
action  of  the  local  officers  rejecting  his  application  was  considered  by 
your  office  July  25,  1901,  when  a  hearing  was  ordered  to  determine 
the  status  of  the  tract  in  question  at  the  date  of  the  selection  by  the 
railwaj^  company. 

From  the  evidence  adduced  at  said  hearing  it  appears  that  the  tract 
in  question  was  occupied  by  one  Frank  R.  Sanders  at  and  prior  to  the 
date  of  the  selection  by  the  railway  compan}',  and  that  he  made 
improvements  thereon  of  some  value.  Sanders  continued  to  occupy 
and  improve  the  tract  until  December  7,  1899,  when  he  sold  his  pos- 
sessory claim  and  improvements  to  Pyle,  who  immediately  took  pos- 
session and,  with  his  family,  has  continued  to  reside  upon  and  improve 
this  tract  since  about  January  1,  1900. 

From  Pyle's  testimony  given  at  said  hearing,  it  appears  that  he  made 
his  homestead  entry  with  the  understanding  that  thereby  he  would  not 
lose  any  right  to  the  ti*act  here  in  question  in  case  he  was  successful 
in  his  contest  with  the  railway  company. 

Your  office  decision  holds  that  the  tract  in  question  was  subject  to 
selection  by  the  railwaj-  company  September  14,  1899,  because  the 
settlement  claim  then  being  asserted  for  this  land  was  subsequently 
abandoned,  the  present  applicant  not  succeeding  to  the  rights  of  the 
prior  settler  by  the  purchase  of  his  improvements,  but  said  selection 
is  held  for  cancellation  for  the  reason  that  it  was  not  until  August  29, 

1901,  more  than  a  3'ear  after  the  filing  of  the  plat  of  survey  of  this 
township,  that  the  railway  company  filed  a  new  list  of  selections  con- 
formable to  the  requirements  of  the  act  of  March  2, 1899,  under  which 
its  selection  of  the  tract  in  question  was  made,  Pyle's  claim  intervening. 

In  its  appeal  the  corapan}-  urges  eiTor  in  failing  to  give  full  recog- 
nition to  its  selection  of  September  14,  1899,  as  the  same  correct!}' 
described  the  land  according  to  the  township  plat  of  the  survey  sub- 
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sequently  filed.  From  the  decision  of  the  local  oflScers  it  seems  that 
the  land  in  contest  had  been  actually  sun'eyed  in  the  field  prior  to  the 
selection  by  the  railway  company  on  September  14,  1899.  As  the 
survey  had  not  been  approved,  however,  and  the  plat  officially  filed,  it 
was,  to  all  intents  and  purposes,  unsurveyed  land,  and  the  selection  of 
September  14, 1899,  must  be  treated  as  a  selection  of  unsurveyed  land. 
Section  4  of  the  act  of  March  2,  1899,  sxtpra^  under  which  the  selec- 
tion in  question  was  made,  provides  that — 

In  case  the  tract  so  selected  shall  at  the  time  of  selection  be  unsurveyed,  the  list 
filed  by  the  company  at  the  local  land  office  shall  describe  such  tract  in  such  manner 
aj9  to  designate  the  same  with  a  reasonable  degree  of  certainty;  and  within  the  period 
of  three  months  after  the  lands  including  such  tract  shall  have  been  surveyed  and 
the  plats  thereof  filed  by  [in]  said  local  land  office,  a  new  selection  list  shall  be  filed 
by  said  company,  describing  such  tract  according  to  such  survey;  and  in  case  such 
tract,  as  originally  selected  and  described  in  the  list  filed  in  the  local  land  office, 
shall  not  precisely  conform  with  the  lines  of  the  official  survey,  the  said  company 
shall  be  permitted  to  describe  such  tract  anew,  so  as  to  secure  such  conformity. 

It  will  thus  be  seen  that  where  selection  is  made  of  unsurveyed 
land,  the  company  is  required  to  file  a  new  selection  list,  conformable 
to  the  lines  of  the  official  surve\%  within  three  months  after  the  plat 
of  survey  of  the  township  is  filed  in  the  local  land  office,  and  the  fact 
that  the  list  filed  before  survej'  described  the  lands  according  to  the 
description  of  the  official  survey  subsequently  approved,  does  not 
relieve  the  company  from  the  duty  of  filing  a  second  list  as  required 
b}'^  the  statute.  It  is  not  until  the  filing  of  this  new  or  second  list  that 
a  selection  originally  made  of  unsurveyed  land  becomes  a  completed 
selection,  and  a  failure  on  the  part  of  the  company  to  file  such  new  or 
second  list  within  the  required  time  subjects  the  land  to  an  intervening 
claim. 

The  record  in  this  case  shows  that  a  large  portion  of  the  improve- 
ments made  by  both  Sanders  and  Pyle  are  upon  the  forty-acre  tract 
here  in  question,  and  the  homestead  claim  of  Pyle,  regularly  asserted, 
although  initiated  after  the  preliminary  selection  made  by  the  railway 
company,  should  be  recognized,  the  company  having  failed,  within 
three  months  after  the  filing  of  the  township  plat  in  the  local  land 
office,  to  file  a  new  list  of  selections  conformable  to  the  plat  of  survej. 

Since  your  office  decision  Pyle  has  tendered  a  formal  application  to 
amend  his  existing  homestead  entry  to  include  the  tract  here  in  ques- 
tion, which  application  is  herewith  returned,  with  the  remaining  papers 
in  the  case,  and  upon  completion  of  said  amendment,  within  a  time  to 
be  fixed  by  your  office,  the  selection  by  the  company  will  be  canceled. 

Your  office  decision  is  accordingly  affirmed. 
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BOITNTY  LAND  WARRANT— ASSIGNMENT-ACT  OP  AUGUST  »0,  1800. 

eloHN  W.  Clarkson. 

The  general  provision  in  the  act  of  August  30,  1890,  limiting  the  amount  of  land  to 
which  title  may  be  acquired  by  any  one  person,  under  the  public  land  laws,  to 
three  hundred  and  twenty  acres,  has  no  application  to  the  location  of  military 
bounty  land  warrants  held  by  assignment  under  the  special  provisions  of  section 
2414  of  the  Revised  Statutes. 

Acting  Secretary  Ryan   to  the   Com  miss Imiet*  of  the   General  Land 
(S.  V.  P.)  Office,  July  31,  19&2.      *  (A.  S.  T.) 

On  June  23,  1900,  John  W.  Clarkson  located  lot  5,  the  NE.  iof  Sec. 
6,  T.  29  N.,R.  4  W.,  Irontonland  district,  Missouri,  containing  eighty 
acres,  with  military  bounty  land  warrant  No.  48232,  issued  on  Septem- 
ber 3,  1858,  to  Thar-cah-mi-qui,  warrior,  for  eighty  acres,  under  the 
act  of  March  3,  1855,  and  regularly  assigned  to  said  Clarkson. 

Your  office,  on  February  19,  1902,  held  said  location  for  cancella- 
tion on  the  ground  that  it  appears  that  Clarkson  had  previously 
acquired  three  hundred  and  twenty  acres  of  agricultural  land  by  cash 
entry,  and  that  under  the  act  of  August  30,  1890  (26  Stat.,  391),  he 
could  not  acquire  more  than  three  hundred  and  twenty  acres  of  such 
lands,  and  as  the  eighty  acres  located  with  said  land  warrant  would, 
together  with  the  three  hundred  and  twenty  acres  already  entered, 
amount  to  more  than  he  was  allowed  to  enter  under  said  act,  said  loca- 
tion must  be  canceled. 

Clarkson  has  appealed  to  this  Department,  his  contention  being  that 
inasmuch  as  military  bounty  land  warrants  are  by  law  assignable,  and 
inasmuch  as  the  assignee  of  such  warrant  is  by  law  entitled  to  all  the 
rights  of  the  original  holder  thereof,  therefore,  he  has  the  right  to 
purchase  an  unlimited  number  of  such  warrants  and  to  locate  public 
lands  with  the  same. 

There  is  no  stjitute  limiting  the  number  of  such  warrants  that  may 
be  purchased  by  one  person,  but  the  act  of  August  30, 1890,  limits  the 
number  of  acres  of  public  lands  that  may  be  acquired  by  one  person 
who  enters  upon  the  same  after  its  passage,  under  any  or  all  of  the 
public  land  laws. 

The  act  of  August  30,  1890,  supra ^  provides  that: 

No  person  who  shall,  after  the  passage  of  this  act,  enter  upon  any  of  the  public 
lands  with  a  view  to  occupation,  entry,  or  settlement  under  any  of  the  land  laws, 
shall  be  permitted  to  acquire  title  to  more  than  three  hundred  and  twenty  acres,  in 
the  aggregate,  under  all  of  said  laws,  but  this  limitation  shall  not  operate  to  curtail 
the  right  of  any  person  who  has  heretofore  made  entry  or  settlement  on  the  public 
lands,  or  whose  occupation,  entry,  or  settlement  is  validated  by  this  act. 

This  legislation  is  general  in  its  character,  and  should  not  be  con- 
strued to  deprive  persons  of  rights  under  special  legislation,  and  it 
will  be  seen  that  the  holder  of   this  warrant,  under  section  2414^ 
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Revised  Statutes,  occupies  the  status  of  one  who  is  peculiarly  pro- 
tected.    The  statute  reads  as  follows: 

All  warrants  for  military  bounty  lands  which  have  been  or  may  hereafter  be  iasaed 
under  any  law  of  the  United  States  ....  are  declared  to  be  assignable  by 
deed  qr  instrument  of  writing,  made  and  executed  according  to  such  form  and 
pursuant  to  such  r^ulations  as  may  be  prescribed  by  the  Commissioner  of  the 
General  Land  Office,  so  as  to  vest  the  assignee  with  all  the  rights  of  the  original 
owner  of  the  warrant  or  location. 

It  will  thus  be  seen  that  the  assignee  in  this  instance  is  entitled  to 
all  of  the  rights  of  the  original  owner  of  this  warrant,  and  to  hold  that 
the  act  of  1890  operates  as  a  limitation  upon  the  assignee  is  equivalent 
to  holding  that  the  original  owner,  by  reason  of  said  act,  would  not  be 
entitled  to  locate  this  warrant. 

The  Department  has  heretofore  had  occasion  to  consider  the  effect 
of  general  legislation  as  bearing  upon  the  provisions  of  statutes  that 
confer  special  privileges  upon  persons  included  therein,  as  in  the  case 
of  Victor  H.  Provensal  (30  L.  D.,  616),  wherein  it  was  held  that  the 
special  provisions  of  the  act  of  June  2,  1858,  relating  to  the  location 
of  surveyor-general's  certificates  of  location  upon  lands  subject  to  sale 
at  private  entry  are  in  no  manner  affected  by  the  general  provisions 
of  the  act  of  March  2,  1889,  restricting  the  sale  of  public  lands  at 
private  entry  to  the  State  of  Missouri.  In  the  consideration  of  this 
case  a  number  of  authorities  are  cited,  and  it  mav  be  said  that  thev 
bear  equally  upon  the  question  now  presented.  It  is  therefore  held 
that  the  present  holder  of  this  warrant  is  not  affected  by  the  pro- 
visions of  the  act  of  1890. 

Your  decision  is  accordingly  reversed. 


MINING  CLAIM-BURDEN  OP  PROOF-ACT  OP  JUNE  8,  1878. 

PURTLE  V,    StEFFEE. 

In  a  controversy  between  conflicting  claimants  to  the  same  land,  arising  upon  protest 
by  a  mineral  locator  against  an  application  to  purchase  under  the  act  of  June  3, 
1878  (amended  by  the  act  of  August  4,  1892),  where  it  appears  that  the  land, 
when  surveyed,  was  returned  as  of  little  if  any  value  for  agricultural  purposes  and 
chiefly  valuable  for  the  timber  thereon,  and  the  final  proof  submitted  in  support 
of  such  application  appears  to  be  suflScient  in  form  and  substance,  the  burden  of 
proof  at  a  hearing  upon  such  protest  rests  upon  the  protestant. 

Where  in  such  a  case  the  evidence  fails  to  show  that  the  land  in  controversy  contains 
valuable  deposits  of  mineral,  and  it  appears  that  the  discovery  on  the  strength 
of  which  the  mineral  location  was  made  consisted  of  the  digging  of  a  prospect 
hole  to  the  depth  of  ten  feet,  in  which  about  two  cents'  worth  of  gold  was  found, 
and  ample  time  and  opportunity  were  afforded  prior  to  the  hearing  to  test  the 
-  extent  and  value  of  the  alleged  mineral  deposits,  without  any  systematic  or  con- 
tinuous prospecting  or  working  of  the  claim  having  been  done,  it  can  not  be  held 
that  such  a  location  is  a  mining  claim  within  the  meaning  of  said  act  of  June  3, 
1878. 

The  case  of  Michie  v,  Gothl^erg,  30  L.  D.,  407,  cited  and  distinguished. 
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Srcretary  JfitchcocJc  to  the  CormnUsi/nier  of  the  Gmeral  Laml  Office^ 
(W.  V.  D.)  Oetohen^  30,  1901.  (A.  B.  P.) 

October  21,  1899,  Perry  Steffee  filed  his  sworn  statement  and  appli- 
cation to  purchase,  under  the  act  of  June  3,  1878  (20  Stat.,  89), 
amended  by  act  of  August  4,  1892  (27  Stat.,  348),  the  SE.  i  of  the 
NW.  i  and  lot  5  of  Sec.  6,  T.  14  N.,  R.  24  W.,  Missoula,  Montana. 
After  notice  duly  given  he  submitted  final  proof  in  support  of  his 
application,  January  2,  1900. 

On  the  date  last  mentioned  John  Purtle  filed  his  protest  against  said 
application,  alleging  the  land  described  to  be  ^'  valuable  mineral  land;" 
that  the  same  '^contains  rich  deposits  of  placer  gold;"  that protestant 
is  the  owner  of  two  several  placer  mining  claims  embracing  portions 
of  said  land,  one  known  as  the  ''Golden  Scepter,"  located  July  14, 
1899,  and  the  other  as  the  ''  Blue  Jay,"  located  April  7, 1898;  and  that 
he  has  expended  over  $500  in  the  development  of  the  "  Blue  Jay  "  claim. 
Upon  motion  of  protestant,  leave  was  given  him  to  cross-examine  the 
applicant  and  his  final-proof  witnesses,  which  was  done.  The  next 
day  Purtle  filed  the  affidavit  of  two  persons  corroborative  of  his  pro- 
test, and  thereupon  a  hearing  was  ordered  to  determine  the  issues 
presented.  Both  parties  appeared  and  submitted  testimony.  The 
local  officers  placed  the  burden  of  proof  upon  the  applicant,  and  upon 
the  testimonv  found  that  he  had  not  shown  the  land  to  be  ''actuallv 
more  valuable  for  its  timber  than  for  its  mineral."  The  applicant 
appealed. 

By  decision  of  March  2,  1901,  your  oflice  held  that  it  was  error  to 
recjuire  the  applicant  to  bear  the  burden  of  proof,  and  upon  consider- 
ation of  the  record  with  the  burden  upon  the  protestant,  further  held 
that  the  land  was  not  shown  to  possess  any  mineml  value  or  to  have 
upon  it  any  mining  claims  or  mining  improvements  '"made  and  main- 
tained in  good  faith."  The  finding  below  was  reversed  and  the  protest 
dismissed.     The  protestant  thereupon  ap])ealed. 

The  first  question  to  be  considered  relates  to  the  burden  of  proof. 
The  appellant  contends  that  this  l)urden  was  improperly  placed  upon 
him  bv  your  office  decision.  It  is  stated  in  said  decision  that  the  land, 
when  survej'ed,  was  returned  "as  of  little  if  any  value  for  agricultural 
purposes,  soil  poor,  rough  and  mountainous  and  chiefly  valuable  for 
timber."  The  correctness  of  this  statement  is  not  questioned.  The 
return  is  in  entire  harmony  with  the  requirement  of  the  statute  that 
land  to  be  subject  to  disposal  thereunder  must  be  *' unfit  for  cultiva- 
tion, and  valuable  chiefly  for  its  timber  or  stone."  The  final  proofs 
of  the  applicant,  submitted  before  the  hearing  was  ordered,  appear  to 
be  sufficient  in  form  and  su})stance.  The  cross-examination  of  the 
witnesses  elicited  nothing  that  would  have  justified  the  rejection  of 
the  proofs.     Under  these  circumstances  there  can  be  no  doubt  that 
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the  burden  of  proof  was  properly  placed  by  your  office,  and  in  this 
respect  there  is  no  error  in  your  said  decision. 
The  statute  upon  which  the  applicant  bases  his  claim  provides  — 

That  nothing  herein  contained  ehall  defeat  or  impair  any  bona  fide  claim  under  any 
law  of  the  United  States,  or  authorize  the  sale  of  any  mining  claim,  or  the  improve- 
ments of  any  boTia  fide  settler,  or  lands  containing  gold,  silver,  cinnabar,  copper,  or 
coal. 

It  is  also  provided  that  an  applicant  under  the  statute  shall  make 
oath,  among  other  thinsfs,  that  the  land  applied  for — 

contains  no  mining  or  other  improvements,  except  for  ditch  or  canal  purposes,  where 
any  such  do  exist,  save  such  as  were  made  by  or  Ixjlonged  to  the  applicant,  nor,  as 
deponent  verily  believes,  any  valuable  deposit  of  gold,  silver,  cinnabar,  copper, 
or  coal. 

In  view  of  these  provisions  of  the  statutes  the  further  questions  pre- 
sented by  the  record  are:  (1)  Does  the  land  in  controversy  contain 
valuable  deposits  of  placer  gold?  (2)  Is  there  upon  the  land  any  min- 
ing claim,  or  mining  improv^ements  ^ 

After  a  careful  examination  and  consideration  of  the  voluminous 
testimony  submitted,  the  Department  is  clearly  of  the  opinion  that 
both  questions  must  be  answered  in  the  negative.  It  appears  that 
deposits  of  gold  in  placer  formation  have  been  found  in  small  quanti- 
ties upon  the  land  by  persons  who  have  prospected  the  same  at  various 
times,  but  the  evidence,  as  a  whole,  falls  far  short  of  proving  the  land 
to  possess  any  appreciable  actual  value  on  account  of  such  deposits. 

Nor  is  it  shown  that  the  land  has  upon  it  any  mining  claim,  or  min- 
ing improvements,  within  the  meaning  of  the  statute.  The  ''Blue 
Jay"  location,  to  which  the  testimony  chiefly  relates,  is  alleged  to  have 
been  made  April  7, 189S.  The  proof  of  discovery  to  support  the  loca- 
tion, according  to  the  testimony  of  one  of  the  locators  called  as  a  wit- 
ness for  the  protestant,  is  to  the  effect  that  a  prospect  hole  was  dug  to 
the  depth  of  ten  feet,  in  which  about  ten  colors  of  gold,  worth  about 
two  cents,  were  found,  and  '*on  the  strength  of  this  amount  of  gold'' 
the  location  was  made.  The  hearing  took  place  nearly  two  years  after 
the  date  of  the  location.  There  is  nothing  in  the  record  to  show  that 
up  to  the  date  of  the  hearing  there  had  been  any  systematic  or  contin- 
uous prospecting  or  working  of  the  claim,  although  ample  time  and 
opportunity  had  been  afforded  the  protestant  and  his  grantors  to  test^ 
in  some  measure  at  least,  the  extent  and  value  of  the  gold  deposits 
claimed  to  exist  therein.  The  evidence  is  not  such  as  to  convince  the 
Department  that  the  ''  Blue  Jay  "  location  has  ever  been  held  or  worked 
in  good  faith  as  a  mining  claim.  The  situation  respecting  the  alleged 
'^ Golden  Scepter"  claim  is  no  better.  This  location  does  not  appear 
to  rest  upon  any  valid  discovery  of  .mineral,  and  the  evidence  fails  to 
show  that  there  has  at  an}'  time  been  any  serious  effort  to  develop 
mineral  upon  it. 
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This  case  is  materially  different  from  Michie  r,  Gothberg  (30  L.  D., 
407),  cited  by  counsel  for  the  appellant.  In  that  case  the  mineral 
location  intei^posed  by  protest  against  the  application  to  purchase 
under  the  act  of  June  3,  1878,  was  based  upon  an  actual  discovery  of 
mineral  sufficient  to  sustain  it  until  reasonable  opportunity  had  been 
afforded  the  locator  to  ascertain  by  further  development  the  extent 
and  value  of  the  mineral  deposit  he  had  discovered.  As  the  time 
intervening  between  the  date  of  the  location  and  the  filing  of  the 
application  to  purchase  was  less  than  three  months  (November  8,  1899,, 
to  Januar\v22, 1900),  it  was  found  that  reasonable  opportunity  for  the 
development  of  the  mineral  actually  discovered  and  located  had  not 
been  given,  and  upon  those  facts,  without  undertaking  to  lay  down  a 
rule  applicable  to  all  cases,  the  Department  held  the  location  to  be 
a  mining  claim  within  the  meaning  of  the  statute,  and  sustained  the 
protest.  Such  are  not  the  facts  in  the  present  case,  as  has  been  shown, 
and  the  locations  here  in  question  are  not  within  the  principle  of  the 
case  cited. 

As  to  the  mining  improvements  alleged  to  have  been  made  upon  the 
land,  the  facts  are  sufficiently  stated  in  your  office  decision,  and  the 
Department  concurs  in  your  conclusion  respecting  the  same.  Upon 
the  whole  record  no  error  prejudicial  to  the  appellant  is  found  in  said 
decision,  and  the  same  is  hereby  affirmed. 


PURTLE  V.  StEFFEE. 

« 

Motion  for  review  of  departmental  decision  of  October  30,  1901,  31 
L.  D.,  400,  denied  by  Acting  Secretary  Ryan  August  2,  1902. 


HOMESTEAB  EXTRY-CITIZEXSHIP-HEIItS-EQUITABLE  ACTION. 

John  Wullich. 

Where  a  homestea<l  entryman  who  haa  declared  his  intention  of  becoming  a  citizen 
dies,  after  the*  submission  of  final  proof,  without  having  l>een  admitted  to  citi- 
zenship, but  having  complied  with  the  law  in  all  other  respects  except  as  to  the 
submission  of  proof  within  the  statutory  period,  the  entry  may  \)e  equitably 
confirmed  for  the  lx»nefit  of  the  heirs  who  are  citizens  and  patent  issue  in  their 
names. 

Acting  Secretory  Ryan  to  tlve    QmiwwHamf'r'  of  the   General  Land 
(S.  V.  P.)  Office,  Augmt  19,  190^,   '  (E.  F.  B.) 

March  4,  1901,  John  Wullich,  guardian  of  Herman  Wullich,  an 
insane  person,  submitted  final  proof  upon  the  homestead  entry  of  the 
said  Herman  Wullich,  made  October  24,  1891,  for  the  NE.  i.  Sec.  22, 
T.  13  N.,  R.  5  E.,  Oklahoma  City,  Oklahoma,  and  received  final  cer- 
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tifirdtc  therefor.  By  defision  of  November  29, 1901,  you  rejected  !*aid 
proof  upon  the  ground  that  while  the  guardian  furnished  evidence 
of  his  own  admission  to  citizenship  he  failed  to  furnish  evidence  of 
the  naturalization  of  the  entryman,  citing  as  authority  the  case  of 
Fette  i\  Christiansen  (29  L.  D.,  710). 

You  directed  the  local  officers  to  notifv  John  Wullich  or  anv  other 
known  party  in  interest,  that  he  will  he  allowed  sixty  days  in  which 
to  furnish  said  proof,  and  upon  failure  to  comply  within  the  specified 
time  the  entry  will  be  canceled  without  further  notice. 

John  Wullich  filed  a  motion  for  review  of  said  decision,  alleging 
error  in  said  ruling  and  also  alleging  error  in  not  finding  that  the 
entryman  died  on  or  about  March  18,  1901,  without  regaining  his 
sanitv.  The  motion  for  review  was  verified  bv  the  aflidavit  of  John 
Wullich,  who  stated  that  Herman  Wullich  became  insane  about  nine 
months  prior  to  March  4,  1901,  and  continued  insane  and  an  inmate 
of  the  Territorial  Insane  Asvlum  of  Oklahoma  until  March  18,  1901, 
when  he  died  in  said  asvlum. 

You  adhered  to  your  former  ruling  and  refused  to  consider  the 
second  allegation  of  error  for  the  reason  that  3'our  offi<-e  had  not  l>een 
apprised  of  the  death  of  the  entryman  and,  hence,  made  no  error  in 
not  finding  that  he  was  dead.     John  Wullich,  guardian,  has  appealed. 

The  entry  was  made  by  Herman  Wullich,  an  alien,  October  24, 1891, 
after  having  declared  his  intention  to  become  a  citizen  of  the  United 
States.  Final  proof  was  not  submitted  upon  said  entry  within  the 
time  required  by  the  homestead  law,  but  on  March  4,  1901.  John 
Wullich,  a  brother  of  the  entryman  and  the  duh'  appointed  guardian 
of  Herman  Wullich,  who  had  become  insane,  submitted  final  proof, 
which  shows  that  the  entrvman  established  his  residence  on  the  tract 
in  Januarv,  1892,  and  continuouslv  resided  thereon  until  some  time  in 
1900  when  he  ])ecame  insane;  that  he  cultivated  twentv-five  acres  and 
raised  crops  thereon  nine  seasons:  that  he  improved  the  place  b\'  a  log 
house  of  the  value  of  ^150. 

While  the  final  proof  submitted  during  the  lifetime  of  the  entry- 
man,  and  for  his  benefit,  was  properly  rejected  under  authority  of 
Fette  ?'.  Christiansen,  ^///?/y/,  and  while  no  proof  of  tht  death  of  the 
entrvman  had  been  presented  at  the  time  3'our  decision  of  November 
29,  1901,  was  rendered,  his  death  w^as  suggested  by  the  motion  for 
review  and  evidence  of  the  same  was  furnished  bv  the  affidavit  of  John 
Wullich,  and  a  statement  of  the  Superintendent  of  the  Insane  Asylum 
to  the  same  effect  w^as  also  submitted. 

If  the  entryman  is  dead,  as  alleged  in  the  motion  for  review,  the 
reason  for  rejecting  the  final  proof  upon  an  entry  made  for  the  benefit 
of  an  alien  entrvman  no  longer  exists,  if  the  beneficiaries  of  the  entry, 
who  now  take  under  section  2291,  Revised  Stiitutes,  are  shown  to  be 
citizens  and  qualitied  to  receive  and  hold  the  patent  for  said  land.     The 
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entryman  having^  died  without  being  admitted  to  citizenship,  but  hav- 
ing, so  far  as  now  appears  from  the  record,  complied  with  the  law  in 
all  other  respects  save  as  to  the  submission  of  proof  within  the  statu- 
tory period,  the  entry  nm^  be  equitably  confirmed  for  the  benefit  of 
the  heirs  who  are  citizens  of  the  United  States  and  patent  issue  in 
their  names.     Elizabeth  Richter  (25  L.  D.,  1). 

It  is  not  intended  bv  this  to  determine  who  are  the  beneficiaries  of 
said  entry  or  whether  sufficient  proof  of  the  death  of  the  entryman 
has  been  furnished-  The  case  is  remanded  to  your  office  for  readjudi- 
cation  in  accordance  with  the  views  herein  announced.  In  accordance 
with  the  ruling  in  the  case  last  cited,  you  will  cancel  the  final  certifi- 
cate issued  in  the  name  of  Herman  Wullich  and  direct  that  final  cer- 
tificate be  issued  in  the  name  of  the  heirs,  upon  the  proof  submitted, 
as  it  ma\^  be  accepted  as  though  it  was  submitted  by  or  in  behalf  of 
the  legal  heirs  of  said  entryman. 

Your  decision  is  modified  accordingly. 


right  of  way— toll,  road-section  2477,  revised  statutes. 

The  Pasadena  and  Mt.  Wilson  Toll  Road  Co.  et  al.  v.  Schneider. 

A  toll  road  is  a  highway  within  the  meaning  of  section  2477  of  the  Revised  Statutes. 
The  reservation  of  a  right  of  way  claimed  under  section  2477  of  the  Revised  Statutes, 

in  a  patent  issued  for  lands  traversed  thereby,  is  not  necessary  to  the  protection 

of  such  right. 

Acting  Secretary  Ryan  to  the  Cnniniix-nfmer  of  the  (reneral  Land  Office^ 
(S.  V.  P.)  Septemler  6',  1902,  (J.  R.*  W.) 

The  Pasadena  and  Mt.  Wilson  Toll  Road  Company  and  The  Preci- 
pice Canyon  Water  Company  have  appealed  from  your  office  decision 
of  March  31, 1902,  approving  final  proof  under  George  A.  Schneiders 
homestead  entry  for  the  E.  i  of  the  SW.  \  and  Lots  1  and  2  of  Sec.  H, 
T.  1  N.,  R.  11  W.,  S.  B.  M.,  Los  Angeles,  California,  and  rejecting 
the  protest  of  appellants  against  issue  of  patent  therefor. 

April  21,  1900,  Schneider  made  entry  of  the  land,  then  in  the  San 
Gabriel  forest  reserve,  established  by  executive  proclamation  of  De- 
cember 20,  1892  (27  Stat.,  1049),  showing  that  he  began  settlement 
March  4,  1891,  which  he  had  continuously  maintained,  the  land  being 
then  unsurveyed,  and  the  plat  not  being  transmitted  to  the  local  office 
until  March,  1900.  Final  proof  was  taken  at  the  local  office  June  14, 
1900,  and  on  the  same  day  the  Precipice  Canyon  Water  Company  filed 
a  protest  against  the  acceptance  of  the  final  proof,  and  the  Pasadena 
and  Mt.  Wilson  Toll  Road  Company  filed  a  petition  praying  that  any 
patent  issued  upon  the  entry  may  be  subject  to  the  easement  of  that 
company's  right  of  wa3%     There  was  a  hearing  at  the  local  office,  in 
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•  _ 

which  all  parties  participated,  and  on  October  7, 1900,  the  local  officers 
found  in  favor  of  Schneider,  and  recommended  the  acceptance  of  his 
iinal  proof,  and  also  found  that — 

The  Pasadena  and  Mount  Wilson  Toll  Road  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  California  for  the  purpose  of  constnictinjr,  maintaining 
and  oi>erating  pack  trails  and  wagon  roads,  by  authority  of  the  Board  of  Supervisors 
of  Los  Angeles  County,  laid  out  a  proposed  road  and  filed  a  map  with  said  Board  of 
8u|>ervisors  March  25,  1890,  showing  the  general  course  of  said  road,  and  on  Aogust 
29, 1891,  filed  a  map  with  the  County  Clerk  of  Los  Angeles  County  showing  the  road 
as  definitely  located  and  constructed  and  approved  by  the  Board  of  Supervisors  of 
said  county.  Both  of  these  maps  show  the  road  or  trail  as  passing  through  the  SW.  J 
of  Section  6,  the  land  in  fjuestion;  the  latter  map  shows  the  trail  as  constructed  to  be 
9ub8tantialltf  located  upon  said  land  as  shown  upon  the  map  of  proixeed  route  filed 
March  25,  1890.  From  the  testimony  it  would  appear  that  the  road  or  trail  was  con- 
structed across  the  land  in  question  prior  to  the  settlement  of  Schneider.  The  trail 
is  used  by  parties  going  to  different  places  of  resort  in  the  mountains  ....  and  is 
....  of  importance  both  to  the  traveling  public  and  to  the  government  in  the 
proi)er  patrolling  of  the  reserve. 

The  local  office  recommended  that  the  patent  issue  subject  to  the 
right  of  way  of  the  Pasadena  and  Mt.  Wilson  Toll  Road  Compan3^. 

The  Precipice  Canyon  Water  Company  asserted  no  adverse  right  in 
the  premises,  but  was  in  the  position  of  an  ainicni<  curia f^  and  appealed 
as  a  protestant  against  the  acceptance  of  the  final  proof.  Your  office 
decision  found  that  Schneider  had  in  good  faith  complied  with  the  law, 
but  further  found  that  the  Pasadena  and  Mt.  Wilson  Toll  Road  Com- 
pany was  not  within  the  provisions  of  R.  S.  2477  and  had  not  shown 
proper  user  of  its  corporate  franchise  under  the  laws  of  California,  and 
could  not  assert  a  claim  of  easement  to  the  land  and  that  Schneider's 
homestead  entry  should  be  advanced  to  patent  without  reference  to  or 
saving  of  its  right  of  easement  for  right  of  way.  The  protestants 
appealed  to  the  Department.  Schneider  has  moved  to  dismiss  the 
appeal  because  not  taken  in  time,  and  because  the  Pasadena  and  Mt. 
Wilson  Toll  Road  Company  took  no  appeal  from  the  decision  of  the 
local  office.  No  appeal  was  necessary  by  that  company  from  the  local 
office,  as  the  decision  was  in  its  favor  so  far  as  its  interests  were 
involved.  The  appeal  was  in  time,  as  it  was  filed  within  seventy  days 
from  the  date  of  vour  office  decision,  which  directed  the  local  office  to 
notify  the  parties.     The  motion  is  therefore  denied. 

Upon  the  merits  of  Schneider's  final  proof  the  record  amply  supports 
the  concurring  findings  of  the  local  office  and  of  your  office  of  the  bona 
iides  of  his  entry  and  of  his  compliance  with  the  requirements  of  the 
homestead  law. 

As  to  the  rights  of  the  Pasadena  and  Mt.  Wilson  Toll  Road  Com- 
pany, it  appears  that  the  company  is  a  corporation  organized  under 
the  laws  of  California  ''to  construct,  maintain  and  operate  pack  trails 
and  wagon  roads  and  to  charge  and  collect  tolls  for  passengers,  ani- 
mals and  vehicles  passing  thereon."     May  15, 1890,  the  proper  county 
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authorities,  by  ordinance,  approved  the  map  of  location  of  its  proposed 
road  and  granted  to  it  a  franchise — 

to  construct  and  maintain  for  a  period  of  fifty  years  a  toll  and  wagon  road,  and  for 
the  period  of  two  years  to  first  construct  on  the  line  of  its  proposed  toll  road  a  pack 
trail,  for  the  accommodation  of  pack  trains  and  homemen,  and  the  said  Pasadena  and 
Mount  Wilson  Toll  Road  Company  is  granted  the  right  to  collect  tolls  on  said  wagon 
road  and  pack  trail  ....  with  all  the  rights  and  privileges  and  subject  to  all  the 
conditions  and  restrictions  contained  in  Title  V,  Part  IV,  Division  1  of  the  Civil  C(xle, 
and  Chapter  III,  Title  VI,  Part  III  of  the  Political  Code. 

While  this  clearly  contemplated  that  ultimately  and  within  two  years 
a  road,  something  more  than  a  pack  trail,  should  be  built,  the  franchise 
vested  in  pi^esentl  a  right  to  locate,  construct  and  maintain  a  pack 
ti-ail,  which  was  constructed  before  Schneider's  settlement,  and  is  being 
maintained  and  operated.  Such  franchise  and  wa}',  when  made,  are 
propert3%  and  may  be  used  and  held  until,  at  instance  of  the  public,  by 
proceedings  of  quo  warranto  by  the  public  prosecutor,  or  other  proper 
proceeding,  a  forfeiture  of  the  franchise  is  declared. 

Section  2477  of  the  Revised  Statutes  grants  "the  right  of  way  for 
the  construction  of  highways  over  the  public  lands  not  reserved  for 
public  uses."  A  highway  is  '^a  road  over  which  the  public  at  large 
have  a  right  of  passage"  (Die.  Loc.  V.)  and  includes  "every  thor- 
oughfare which  is  used  by  the  public,  and  is,  in  the  language  of  the 
English  books,  'common  to  all  the  King's 'subject*}'"  (3  Kent.  Com., 
432).  Toll  roads  are  highways,  and  differ  from  ordinary  highwa3's 
merely  in  the  fact  that  they  are  also  subjects  of  property  and  the  cost 
of  their  construction  and  maintenance  is  raised  bv  a  toll  from  those 
using  them,  instead  of  by  general  taxation.  Commonwealth  v,  Wilkin- 
son (10  Pick.,  Mass.,  175,  26  Am.  Dec,  654);  Buncombe  Turnpike 
Co.  r.  Baxter  (10  Ired.,  N.  Car.,  222).  The  obstruction  of  a  turnpike 
toll  road  is  indictable,  under  a  statute  against  obstruction  of  highways. 
(Nor.  Cent.  R.  Co.  v.  Commonwealth,  90  Pa.  St.,  300.)  A  highway 
ma}^  be  a  mere  footway.  (Tyler  r.  Sturdy,  108  Mass.,  196.)  Neither 
the  breadth,  form,  degree  of  facility,  manner  of  construction,  private, 
corporate,  or  public  ownership,  or  source  or  manner  of  raising  the 
fund  for  construction  and  maintenance,  distinguishes  a  highwav,  but 
the  fact  of  general  public  right  of  user  for  passage,  without  individ- 
ual discrimination,  is  the  essential  feature.  The  necessities  and  vol- 
ume of  traffic,  difficulties  of  route,  and  fund  available  for  construction 
and  maintenance,  will  varv  the  unessential  features,  but  the  fact  of 
general  public  right  of  user  for  passage  upon  equal  terms  under  like 
circumstances  is  the  one  constant  chai^acteri^tic  of  a  highway. 

The  grant  of  right  of  way  by  Section  2477,  R.  S.,  is  not  restricted 
to  those  which  peniiit  passage  of  broad,  or  of  wheeled,  vehicles,  or  j-et 
to  highways  made,  owned,  or  maintained  by  the  public.  Highwavs 
are  the  means  of  communication  and  of  commerce.     The  more  difficult 
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and  rugged  is  the  country,  the  greater  is  their  necessity  and  the  more 
reason  exists  to  encourage  and  aid  their  construction.  A  toll  road  is 
within  the  benefits  of  the  sectior.  (Wason  Toll  Road  Co.  r.  Creede 
Townsite,  21  L.  D.,  351;  22  L.  1).,  145.) 

That  part  of  your  office  decision  holding  otherwise  is  not  approved. 

In  Dunlap  r.  Shingle  Springs  &  Placerv-ille  R.  R.  Co.  (23  L.  D., 
67),  after  the  decision  in  Wason  Toll  Road  r,  Creede,  supra^  it  was 
held  that  no  reservation  in  a  patent  is  necessary  to  protect  the  ease- 
ment of  right  of  way  granted  by  the  general  act  of  March  3,  1875  (18 
Stat.,  4S2);  also  Denver  &  Rio  Grande  R.  R.  Co.  v.  Clack  (29  L#.  D., 
478).  The  circular  of  November  27,  1896  (23  L.  D.,  458),  directed 
that  such  reservation  be  omitted  in  such  ciises  and  in  those  of  i^iial 
rights  of  way  under  the  act  of  March  3,  1891  (26  Stat.,  1095).  Sec- 
tion 2477,  R.  S.,  is  a  geneml  statute.  By  parity  of  reasoning  the 
same  rule  applies,  and  no  reservation  of  an  easement  claimed  there- 
under is  necessary.  The  denial  of  such  reservation  in  the  patent  to 
be  issued  to  Schneider  is  for  that  reason  affirmed. 


TIMBER  AND  STONE  APPLICATION— MINING  CLAIM. 

The  Manners  Construction  Co.  v.  Rees. 

• 

Lands  as  to  which  any  bona  fide  claim  is  asserted  under  any  law  of  the  United 
States  other  than  the  act  of  June  3,  1878,  or  upon  which  there  is  situated  any 
mining  claim,  or  which  contain  mining  or  other  improvements,  except  for  ditch 
or  canal  purposes,  save  such  as  w^ere  made  by  or  belong  to  the  applicant,  are  not 
subject  to  sale  or  purchase  under  said  act. 

Acthig  Secretary  Ryan  to  tJie    Cotitin!s8i07i<^'  of  ths    General   Lund 
(S.  V."  P.)  Office,  September  12,  1902.  (A.  B.  P.) 

March  29,  1901,  Joseph  R.  Rees  filed  application  to  purchase,  under 
the  act  of  June  8,  1S78  (20  Stat.,  89),  amended  by  the  act  of  Aut^ust 
4,  1S92  (27  Stat.,  348),  the  NE.  i  of  the  NE.  i  Sec.  11,  T.  21  S.,  R.  m 
AV.,  Pueblo,  Colorado.  Subsequently  he  f^av^e  the  usual  notice  that  he 
would  submit  proof  before  the  local  officers  in  support  of  his  applica- 
tion, June  25,  1901. 

June  24,  1901,  The  Manners  Construction  Company  filed  a  corrob- 
orated protest  against  the  application .  of  Rees,  alleging,  in  substance, 
that  the  lands  applied  for  were  located  under  the  placer  mining  laws, 
March  16,  1900,  as  the  Pueblo  Stone  placer  claim;  that  the  protestant 
company  is  the  owner  of  said  claim  by  purchase  from  the  locators 
thereof;  that  since  the  date  of  said  location  the  company  and*  it«  grant- 
ors have  been  in  the  exclusive  possession  of  the  lands  embraced 
therein,  and,  long  prior  to  the  filing  by  Rees  of  his  application  to  pur- 
chase, had  opened,  developed  and  operated  valuable  quarries  of  building 
stone  on  said  lands;  that  at  all  times  since  said  location  was  made  the 
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company  and  its  gmntors  have  been  operating  said  quarries  and  mar- 
keting building  stone  therefrom,  and  have  expended  in  work  and  labor 
upon  the  same  from  §400.00  to^oOu.OO;  that  the  lands  are  not  lawfully 
subject  to  disposal  under  the  statute  upon  which  Rees's  application  is 
based,  because  at  the  time  of  the  filing  of  said  application,  they  were 
covered  by  a  valid  and  subsisting  mining  claim  (the  Pueblo  stone 
placer),  were  in  the  possession  of  the  protestant  company  under  said 
mining  claim,  and  contained  mining  improvements  made  by  said  com- 
pany- consisting  of  the  aforesaid  developed  quarries  of  valuable  build- 
ing stone,  and  facilities  for  quarrying  the  same.  August  1, 1900,  an 
amended  protest  was  tiled  by  said  company,  alleging,  among  other 
things  not  material  to  be  here  mentioned,  in  substance,  that  Rees's 
application  to  purchase  was  not  tiled  in  good  faith  for  his  own  uise  and 
benefit,  but  for  the  use  and  benetit  of  one  C.  C.  Sullivan. 

•On  the  day  named  in  his  notice  (June  25,  IDOl)  Rees  appeared  and 
submitted  proof  in  support  of  his  application  to  purchase.  He  also 
tendered  the  purchase  price  of  the  lands  applied  for,  and  the  usual 
land  oflSce  fees.  July  6,  1901,  he  tiled  a  motion  to  dismiss  the  protest 
of  June  24,  1901,  as  insufficient  to  justify  a  hearing.  This  motion  was 
sustained  b\^  the  local  officers  August  7,  1901,  and  said  protest  was* 
dismissed,  as  was  also  the  one  filed  August  1,  1901.  The  Manners 
Construction  Company  thereupon  appealed. 

By  decision  of  April  21, 1901,  the  action  below  was  affirmed.  From 
that  decision  the  company  has  appealed  to  the  Department. 

It  appears  that  the  land  in  controversy  was  formerly  embraced  in 
the  homestead  entry  of  one  William  C.  Currence,  made  March  1, 
1898.  That  entrv  was  canceled  by  your  office  March  7,  1901,  as  the 
result  of  a  contest  instituted  March  8,  1900,  by  Rees,  the  applicant 
here.  It  also  appears  that  on  April  5,  1900,  Charles  J.  Manners, 
predecessor  in  interest  of  the  Manners  Construction  Company,  filed  a 
protest  against  said  homestead  entry  wherein  he  alleged  substantially' 
the  same  matters  with  respect  to  the  character  and  condition  of  the 
lands  as  are  set  up  in  the  company's  aforesaid  protest  of  June  24, 
1901.  The  entry  having  been  canceled  upon  the  contest  of  Rees,  no 
action  upon  the  Manners  protest  was  taken. 

The  decision  of  vour  office,  as  well  as  that  of  the  local  officers,  is 
based  upon  the  theory  that  upon  the  record  facts  the  priority  of  right 
is  in  Rees  because  as  successful  contestant  of  the  homestead  entrv  of 

• 

Currence  he  was  entitled,  under  section  2  of  the  act  of  May  14,  18S0 
(21  Stat,  140),  amended  by  the  act  of  July  26,  1892  (27  Stat.,  270),  to 
thirty  days  from  notice  of  the  cancellation  of  such  entrv,  to  enter  the 
lands,  within  which  time  he  filed  his  present  application  to  purchase. 
The  section  referred  to,  in  so  far  as  need  be  here  stated,  is  as  follows: 

In  all  cases  where  any  person  has  contested,  paid  the  land-office  fees,  and  pro- 
cured the  cancellation  of  any  pre-emption,  homestead,  or  timber-culture  entry,  he 
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shall  be  notified  by  the  register  of  the  land  office  of  the  district  in  which  such  land 
is  situated  of  such  cancellation,  and  shall  be  allowed  thirty  days  from  date  of  such 
notice  to  enter  8ai<i  lands. 

The  Department  is  of  opinion  that  the  act  referred  to  has  no  appli- 
cation to  a  case  like  the  present  one. 

The  statute  upon  which  Rees's  application  to  purchase  is  pi'edicated 
provides: 

That  nothing  herein  contained  shall  defeat  or  impair  any  bona  fide  claim  under 
any  law  of  the  United  States,  or  authorize  the  sale  of  any  mining  claim. 

It  is  further  provided  that  the  applicant  shall  make  oath,  among 
other  thing{>.  that  the  land  applied  for — 

contains  no  mining  or  other  improvements,  except  for  ditch  or  canal  purposes,  where 
any  such  do  exist,  save  such  as  were  made  by  or  belonged  to  the  applicant. 

It  thus  appears  that  lands  as  to  which  any  l)o^iafid<'  adverse  claim  js 
asserted  under  any  law  of  the  United  States,  or  upon  which  there  is 
.situated  any  mining  claim,  gr  which  contain  any  mining  or  other 
improvements,  except  for  ditch  or  canal  purposes,  save  such  as  were 
made  b}^  or  belong  to  the  applicant,  are  not  subject  to  sale  or  purchase 
under  the  statute  upon  which  Rees  bases  his  claimed  right  of  purchase. 

The  protest  of  the  Manners  Construction  Company  alleges,  in  effect, 
that  prior  to  and  at  the  time  of  the  j&ling  of  Rees's  application  to  pur- 
chase, the  lands  applied  for  were  embraced  in  a  valid  subsisting  min- 
ing location,  and  have  been  at  all  times  since  said  location  was  made^ 
and  under  and  by  virtue  thereof,  in  the  possession  of  the  protestant 
and  its  grantees  who  have  opened  and  developed  valuable  quarries  of 
building  stone  within  the  location,  and  have  expended  from  $100.00 
to  $500.00  in  mining  improvements  upon  the  lands.  If  these  allega- 
tions be  true  the  lands  are  not  subject  to  sale  to  and  can  not  be  pur- 
chased by  Rees  under  the  act  of  June  3, 1878.  The  fact  that  when  the 
alleged  mining  claim  was  located  the  homestead  entry  of  Currence 
was  still  of  record  and  uncanceled,  did  not  of  itself  affect  the  validity 
of  the  location.  No  vested  right  to  the  lands  had  attached  under  the 
entry,  and  until  such  right  should  attach  the  lands  belong  to  the 
United  States  and  if  mineral  in  character  are  subject  to  location  and 
purchase  under  the  mining  laws. 

The  Department  is  therefore  of  the  opinion  that  the  protest  of  the 
Manners  Construction  Company  is  amply  sufficient  to  justify  a  hear- 
ing, and  your  office  decision  dismissing  the  same  is  accordingly 
reversed.  A  hearing  will  be  had  upon  the  protest,  and  will  embrace 
also  an  inquiry  into  the  charge  of  the  amended  protest  that  Rees's 
application  was  made  not  for  his  own  exclusive  use  and  benefit,  but 
for  the  benefit  of  another.  Upon  the  record  of  the  hearing  the  case 
will  be  adjudicated  in  accordance  with  the  facts  and  the  law  applicable 
thereto. 
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right  of  way-railroad-act  of  march  3,  1875. 
The  Rio  Grande  Railroad  Co.  v.  The  Crystal  River  Railroad  Co. 

In  case  of  conflicting  applications  for  right  of  way  for  a  railroad  through  a  canyon, 
pasB,  or  defile,  under  the  act  of  March  3,  1875,  the  Department  will  approve  the 
maps  of  location  filed  by  each  company,  if  regular,  without  regard  to  any 
question  of  priority,  and  leave  to  the  courts,  in  the  event  it  becomes  necessary, 
any  determination  as  to  the  rights  of  the  companies  under  their  respective 
applications. 

Acting  Sea^etary  Hyan  to  the  Cfmtmimimiei^  of  the  General  Land  O-ffice^ 
(S.  V.  P.)  Septemher  18,  1902.  (F.  W.  C.) 

The  Department  has  again  considered  the  appeal  of  the  Rio  Grande 
Railroad  Company  from  your  oflSce  decision  of  February  8th  last, 
according  to  the  Crystal  River  Railroad  Company  priority  in  the  mat- 
ter of  the  conflicting  applications  by  these  companies  for  right  of  way 
under  the  provisions  of  the  act  of  March  3,  1875  (18  Stat.,  482). 

The  maps  of  location  in  question  were  tiled  in  the  local  land  office 
onlj'  a  few  days  apart  and  cover  practically^  the  same  location  from  a 
point  beginning  at  the  junction  of  the  Muddy  and  Anthracite  creeks 
where  thev  form  the  north  fork  of  the  Gunnison  river  in  unsurveved 
township  13  south,  range  89  west,  thence  westerly  down  the.  north 
bank  of  that  river  to  a  point  in  township  13  south,  range  i)l  west. 
From  the  certificates  attached  to  the  maps  and  the  showing  which 
accompanied  them  and  has  since  been  filed  it  appears  that  the  Rio 
Grande  company  was  the  first  to  begin  actual  survey  of  the  portion  of 
its  line  here  in  conflict,  and  that  the  Crystal  River  Railroad  Company 
first  adopted  a  survey  of  its  line  in  this  vicinity  and  first  filed  in  the 
local  land  office  its  map  of  location.  It  was  because  of  the  latter  fact 
that  your  office  accorded  to  the  Crj'stal  River  Railroad  Company 
priority,  but  because  of  irregularities  and  mistakes  in  the  maps  of 
location  and  the  field  notes  of  survev,  vour  office  does  not  recommend 
the  approval  of  the  maps  filed  by  either  company. 

In  your  said  office  decision  appealed  from  it  was  stated  that  the 
Gunnison  river,  along  the  north  bank  of  which  the  locations  in 
question  are  made,  runs  in  a  deep  narrow  gorge  of  the  character 
referred  to  in  the  second  section  of  the  act  of  March  3,  1875,  Kxjmu 
under  which  these  applications  are  filed.    Bv  said  section  it  is  provided: 

That  any  railroad  company  whose  right  of  way,  or  wliose  track  or  road-bed  upon 
such  right  of  way,  pafises  through  any  canyon,  pa.«H,  or  defile,  shall  not  prevent  any 
other  railroad  company  from  the  use  and  occupancy  of  the  said  canyon,  pass,  or 
defile,  for  the  purposes  of  its  road,  in  common  with  the  road  first  located,  or  the 
crossing  of  other  railroads  at  grade.  And  the  location  of  such  right  of  way  through 
any  canyon,  paws  or  defile,  shall  not  cause  the  disase  of  any  wagon  or  other  public 
highway  located  therein,  nor  prevent  the  location  through  the  same  of  any  such 
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wagon  road  or  hijfhway  where  such  road  or  highway  may  \ye  nece««r>-  for  the 
public  acconiniodation;  and  where  any  change  in  the  location  of  such  wagon  road  i** 
necensary  to  [)ermit  the  passage  of  such  railroad  through  any  canyon,  pass,  or  defile, 
8ai<l  railroad  comjmny  shall  before  entering  upon  the  ground  mvupied  by  such 
wagon  road,  caune  the  same  to  be  reconstructed  at  iti<  own  expense  in  the  mosTt 
favorable  location,  and  in  as  i>erfect  a  manner  sa^  the  original  road:  Provided j  That 
such  exiH^nses  shall  be  ecjuitably  divided  between  any  number  of  railroad  companies 
CH'cupying  and  using  the  same  canyon,  pass,  or  defile. 

By  departmental  order  of  ♦) line  4th  last,  these  companies  were  allowed 
thirty  days  from  date  of  your  office  letter  so  notifying  them,  within 
which  to  make  any  showing  desired  bearing  upon  the  finding  by  your 
office  that  the  portion  of  the  road  in  question  passes  through  a  **  can- 
yon, pass,  or  defile,"  within  the  meaning  of  those  terms  as  used  in 
section  two  of  the  act  of  1875. 

The  Crystal  River  company  has  made  no  showing  under  this  order, 
but  in  affidavits  bearing  on  the  character  of  its  survey  preceding  the 
tiling  of  its  map  of  location,  the  line  of  road  is  referred  to  as  located 
in  a  canyon.  The  Rio  Grande  company  has  filed  affidavits  which  tend 
to  sustain  the  finding  made  by  your  office. 

Under  this  section  a  right  of  w-ay  acquired  on  a  line  of  road  located 
and  constructinl  within  a  canyon,  pass,  or  defile,  does  not  prevent  any 
other  railroad  company  from  occupying  and  using  said  canyon,  pass, 
or  defile.  Said  section  further  provides  that  the  expense  incident  to 
the  construction  and  operation  of  the  railroad  where  the  same  line  is 
to  be  used  by  more  than  one  compan\',  shall  be  equitably  divided 
between  all  the  companies. 

From  the  showing  which  has  been  filed  under  departmental  order  of 
June  4th  last,  considered  in  connection  with  the  fact  that  the  lines  of 
location  through  this  canyon  are  practically  identical,  it  is  clear  that 
the  location  applied  for  is  the  only  feasible,  or  at  any  rate  the  l)est, 
location  for  a  railroad  in  this  canvon.  To  the  end,  therefore,  that 
these  companies  may  have  proper  standing,  in  the  event  it  is  neces- 
sary to  resort  to  the  courts  to  determine  their  rights  in  the  matter  of 
the  construction  of  the  road,  it  is  the  opinion  of  this  Department, 
without  consideration  of  any  question  of  priority,  that  lx)th  maps  of 
location  should  ))e  approved  when  corrected  in  the  matters  referred 
to  in  voiir  office  decision. 


timber  cuttin<>-act  of  jvi^y  1,  1898. 

Instructions. 

The  act  of  July  1,  1898,  conferred  upon  residents  of  the  State  of  Idaho  the  same 
right  to  out  and  remove  timber  from  lands  within  the  limits  prescribed  by  said 
act,  in  the  State  of  Wyoming,  whether  reserved  or  unreserved,  as  was  enjoyed 
by  the  residents  of  Wyoming  under  the  acts  of  Man^h  3,  1891,  and  June  4,  1897. 
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Acting  Secretary  CiDnjMl  to  the  (-orrmtiHSHmrr  of  the  Gtneral  Land 
<S.  V."  P.)  OjUve.  September  19,  1902,    '  (E.  F.  B.) 

The  Department  is  in  receipt  of  your  letter  of  August  15,  1902, 
reciuesting  to  be  advised  whether  it  is  permissible  for  the  citizens  of 
Wyoming  and  Idaho  to  cut  and  remove  timber  situated  within  forest 
reserves  in  the  State  of  Wyoming  within  the  limits  prescribed  by  the 
act  of  July  1,  1808  (30  Stat.,  597,  (>18),  and  to  remove  the  timber  so 
cut  into  the  State  of  Idaho  for  domestic  uses. 

The  act  of  July  1,  1898,  nnpra^  is  an  amendment  of  section  eight  of 
the  act  of  March  3,  1891  (26  Stat.,  1095),  as  amended  by  the  substitute 
for  said  sec  ion,  approved  the  same  day  (2()  Stat.,  1093).  The  portion 
of  said  section  relative  to  the  matter  now  under  consideration  reads  as 
follows: 

And  in  the  Stales  of  Colorado,  Montana,  Iclaho,  North  Dakota  and  South  Dakota, 
Wyominjr,  and  the  Dintrii't  of  AIai*ka,  and  the  gold  and  silver  regions  of  Nevada  and 
the  Territory  of  Utah,  in  any  criminal  prosecution  or  civil  action  by  the  I'nited 
States  for  a  tresi)asH  on  such  public  timber  lands  or  to  recover  timl)er  or  luml)er  cut 
thereon,  it  shall  Ijc  a  defense  if  the  defendant  shall  show  that  the  said  timber  was 
so  cut  or  removed  from  the  timber  lands  for  use  in  such  State  or  Territorv  bv  a  resi- 
<lent  thereof  for  agricultural,  mining,  manufacturing,  or  domestic  purj)oses  under  rules 
and  regulations  made  and  prescribed  by  the  Secretary  of  the  Interior,  and  has  not 
been  tranaportecl  out  of  the  same;  but  nothing  herein  contained  shall  operate  to 
enlarge  the  rights  of  any  railway  company  to  cut  tfmber  on  the  public  domain: 
ProrkUil^  That  the  Secretary  of  the  Interior  may  make  suitable  rules  and  regulations 
to  carry  out  the  provisions  of  this  act,  and  he  may  designate  the  sections  or  tract**  of 
land  where  timber  mav  be  cut,  and  it  shall  not  l)e  lawful  to  cut  or  remove  anv  tim- 
ber  except  as  may  be  prescribed  by  such  rules  and  regulations;  but  this  act  shall 
not  operate  to  repeal  the  act  of  June  third,  eighteen  hundred  and  seventy-eight, 
providing  for  cutting  of  timl)er  on  mineral  lands. 

The  scope  and  purpose  of  the  act  was  to  authorize  the  Secretary  of 
the  Interior  to  permit  the  cutting  of  tim])er  for  agricultural,  mining, 
manufacturing  or  domestic  pui*poses  from  the  unreserved  non-mineral 
public  lands  of  the  United  States  under  such  rules  and  regulations  as 
he  might  prescribe,  in  order  that  settlers  upon  the  public  lands  and 
other  residents  within  the  States  and  Territories  named  in  the  act, 
might  procure  timber  from  the  public  lands  under  authority  of  law  to 
supply  their  immediate  wants  for  the  purposes  above  stated.  While 
it  would  not  be  unlawful  to  cut  and  remove  timber  from  the  unre- 
served non -mineral  lands,  under  the  provisions  of  said  act,  w^ithout 
obtaining  a  permit,  if  such  timber  is  used  in  the  State  or  Territorv  in 
which  the  timber  is  cut,  the  exercise  of  the  privilege  granted  is 
restrained  by  the  provision  authorizing  the  Secretary  of  the  Interior 
to  designate  the  sections  or  tracts  of  land  from  which  such  timber  may 
be  cut,  so  that  the  permission  given  by  the  act  is  at  all  times  subject 
to  supervision  by  the  Department,  which  may  restrain  or  prohibit 
such  cutting  if  deemed  necessary.     Under  the  terms  of  the  act  the 
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timber  cut  and  removed  must  be  confined  strictly  to  use  in  the  State 
or  Territory  in  which  it  is  taken  and  can  not  be  exported  theref  i-om 
into  any  other  State  or  Territory.  See  regulations  February  10,  19CH> 
(29  L.  b.,  572). 

By  the  24th  section  of  the  same  act  the  President  was  authorized  to 
set  apart  public  lands  bearing  forests,  for  public  reservations,  and 
under  the  provisions  of  said  section  lands  have  from  time  to  time  been 
set  apart  and  reserved,  which  withdrew  them  from  the  operation  of 
the  8th  section  of  the  act,  but  by  the  act  of  June  4,  1897  (30  Stat.. 
11,  35),  the  following  provision  was  made  with  reference  to  the  use  of 
timber  on  said  reservations: 

The  Secretary  of  the  Interior  may  permit  under  regulations  to  be  preeoribed  by 
him,  the  use  of  timber  and  stone  found  upon  such  reservations,  free  of  charge,  by 
bona  fide  settlers,  miners,  residents,  and  prospectors  for  minerals,  for  fire-wood,  fenc- 
ing, buildings,  mining,  prospecting,  and  other  domestic  purposes,  as  may  be  needed 
by  such  i)er8ons  for  such  purposes;  such  timber  to  be  used  in  the  State  or  Territory, 
respectively,  where  such  reservation  may  be  located. 

It  will  be  seen  that  substantially  the  same  right  and  privilege  granted 
to  settlers  and  residents  by  the  act  of  1891  to  use  the  timber  upon  the 
public  lands  for  domestic  purposes,  was  extended  by  the  act  of  June 
4,  1897,  to  forest  reservations,  by  authorizing  the  Secretary  of  the 
Interior  under  regulations  to  be  prescribed  by  him  to  permit  the  cut- 
ting of  timber  from  such  reservations  by  hona  fide  settlers  and  resi- 
dents, for  domestic  purposes,  upon  the  same  condition,  to  wit,  that  it 
shall  be  used  in  the  State  or  Territorv  where  the  reservation  from 
which  the  timber  is  cut  mav  be  located. 

The  timber  in  the  State  of  Wyoming  on  the  west  slope  of  the  con- 
tinental divide  along  the  Snake  River  and  its  tributaries  is  the  natural 
and  onlv  source  from  which  the  citizens  of  the  State  of  Idaho  livingr 
in  the  valleys  west  of  said  ridge  can  procure  timber  for  the  uses  and 
purposes  contemplated  by  the  eighth  section  of  the  act  of  March  3, 
1891.  Being  restrained  from  taking  timber  from  said  lands  because 
of  the  provision  restricting  the  use  of  it  to  the  State  or  Territorv  in 
which  the  timber  is  cut,  such  citizens  were  practically  excluded  from 
the  benefits  of  the  act,  and  in  order  that  its  benefits  might  be  enjoyed 
by  them  it  wa.s  amended  by  the  act  of  Julj'  1,  1898,  nnpra^  which 
provided: 

That  it  shall  l)e  lawful  for  the  Secretary  of  the  Interior  to  grant  permits  under 
the  provisions  of  the  8th  section  of  the  act  March  3,  1891,  to  citizens  of  Idaho  and 
Wyoming  to  cut  timber  in  the  State  of  Wyoming  west  of  the  Continental  Divide  on 
the  Snake  River  and  its  tributaries  to  the  boundary  line  of  Idaho,  for  agricultural, 
mining,  or  other  domestic  purposes,  and  to  remove  the  timber  so  cut  to  the  State  of 
Idado. 

The  practical  effect  of  tlie  act  as  amended  is  to  permit  timber. to  be 
cut  and  removed  from  lands  within  the  prescribed  limits,  and  to  be 
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removed  to  the  State  of  Idaho,  for  the  use  of  the  residents  of  that  State, 
to  the  same  extent  as  if  the  timber  had  been  cut  within  the  limits  of 
said  State.  It  extends  to  residents  of  the  State  of  Idaho  the  same 
privilege  to  cut  and  remove  timber  from  lands  within  the  prescribed 
limits  for  their  use  as  was  enjoyed  by  the  residents  of  the  State  of 
Wyoming  at  the  date  of  said  act  of  July  1,  1898.  From  the  date  of 
the  passage  of  that  act  timber  cut  upon  lands  within  said  limits  for 
use  in  the  State  of  Idaho  is  to  all  intents  and  purposes  timber  cut  in  the 
State  of  Idaho. 

These  several  acts  must  be  construed  In  pat*!  matei^ni^  and  such 
effect  must  be  given  to  the  act  of  June  4, 1897,  as  if  the  act  of  Jul}-  1, 
1898,  was  in  terms  incorporated  therein.  No  other  construction  can 
be  given  to  said  acts  without  violating  the  clear  intent  and  purpose  of 
the  act  of  July  1,  1898,  which  was  evidently  intended  to  confer  upon 
residents  of  Idaho  the  same  right  to  cut  and  remove  timber  from 
lands  within  the  described  limits,  whether  reserved  or  unreserved,  as 
was  then  enjoyed  by  the  residents  of  W^^oming  under  the  acts  of 
March  3,  1891,  and  June  4,  1897,  while  it  did  not  withdraw  from 
citizens  of  Wyoming  any  rights  they  then  possessed  under  said  acts. 
You  are  therefore  advised  that  citizens  of  the  State  of  Idaho  maj'  be 
permitted  under  authority  of  the  act  of  June  4, 1897,  and  the  regula- 
tions issued  thereunder,  to  cut  timber  from  forest  reserves  in  the 
State  of  WA'^oming  within  the  limits  designated  by  the  act  of  July  1, 
1898,  and  to  remove  the  timber  so  cut  to  the  State  of  Idaho  for 
domestic  uses. 


MINING    CLAIM— NOTICE— ENTRY. 

SoLTHERN  Cross  (told  Mining  Co.  v.  Sexton  et  al. 

There  can  be  no  valid  entry  upon  an  ap{)lication  for  patent  to  a  mining  claim  until 
notice  of  the  application  shall  have  been  lawfully  given. 

An  adjudication  by  the  land  department  that  the  notice  of  application  for  patent  to 
a  mining  claim  is  fatally  defective  is  equivalent  to  a  determination  that  an  entry 
based  upon  such  application  is  illegal  and  should  be  canceled.  In  such  case  the 
entry  will  be  treated  as  though  formally  canceled  as  of  the  date  the  notice  was 
finally  adjudicated  to  be  insufficient. 

Acting  Secretary  Ryan  to  the  ComittiHtiiontr  of  the  (leueral  Ijtnd  Ojfice^ 
(S.  V.'  P.)  Septemler  9A,  IDOL  (A.  B.  P.) 

April  21,  1885,  William  Sexton  et  ah  made  entry  No.  1027,  Sacra- 
mento land  district,  California,  for  the  Cape  Horn  quartz  mining 
claim,  embracing  two  locations  known,  respectively,  as  the  Cape  Horn 
and  the  Poole  locations.  Upon  an  examination  of  the  record  of  the 
entry  by  your  office  (which,  for  some  unexplained  reason,  was  not 
made  until  July  23,   1805),   it  was  found  that  no  connecting   line 
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between  the  claim  and  the  public  survey,  or  a  United  States  mineral 
monument,  had  been  given  in  the  notice  of  the  application  for  patent 
upon  which  the  entry  was  based,  and  for  that  reason  the  applicants 
were  required  to  give  new  notice  of  their  application  for  patent  in  the 
manner  prescribed  by  law  and  the  official  regulations.  An  amended 
survey  of  the  claim  was  also  recjuired  to  cover  certain  defects  found 
in  the  original  survey.  A  motion  for  review,  subsequently  tiled  by 
the  applicants,  was  denied  by  your  office  by  decision  of  December  11, 
1890. 

New  notice  of  the  application  for  patent,  based  upon  an  amended 
surve\"  made  as  required,  was  accordingly  published  and  posted,  the 
publication  commencing  December  14,  1900.  An  adverse  claim  was 
tiled  by  the  Southern  Cross  Gold  Mining  Company.  Possessor}'  title 
to  the  land  embraced  in  the  claim  applied  for  was  asserted  by  said 
company  as  locator  of  two  claims  known,  respectively,  as  the  Trimble 
and  Old  Harlow.  A  stay  of  the  patent  proceedings,  as  provided  by 
section  282i)  of  the  Revised  Statutes,  was  thereupon  recognized  by  the 
local  officers.  Suit  upon  the  adverse  claim  was  timelv  instituted  in 
the  local  court,  and  the  suit  is  still  pending  and  undetermined, 

March  25,  1901,  the  applicants  for  patent  filed  a  motion  asking  that 
the  adverse  claim  be  dismissed  and  that  their  original  entry,  which 
appears  never  to  have  been  formally  canceled,  be  passed  to  patent. 
It  is  contended  in  the  motion,  in  substance,  (1)  that  the  adverse  claim 
and  the  proceedings  thereon  in  court  are  insufficient  as  a  basis  for  the 
suspension  of  further  proceedings  upon  the  application  for  patent  in 
view  of  the  republication  and  reposting  of  notice  thereof  by  the  appli- 
cants as  required,  and  of  the  existing  entry  allowed  upon  their  orig- 
inal publication  and  posting,  and  (2)  that  the  adverse  claim  is  irregu- 
lar and  insufficient  in  that  it  does  not  properly  show  the  nature,  bound- 
aries, and  extent  of  the  claim  therein  asserted.  By  decision  of  April 
18,  1901,  3' our  office  overruled  the  motion  to  dismiss.  The  applicants 
have  appealed  to  the  Department. 

The  errors  assigned  in  the  appeal  present  substantially  the  same 
questions  raised  b}^  the  motion  to  dismiss.  Much  stress  is  laid  upon 
the  fact  that  the  original  Cape  Horn  entry  still  remains  of  record.  It 
is  strenuously  contended,  in  view  thereof,  that  the  land  in  question 
was  not  subject  to  the  Trimble  and  Harlow  locations,  which  appear  to 
have  been  made  after  the  date  of  said  entry,  and  that  the  application 
for  patent,  upon  the  new  notice,  is  therefore  not  subject  to  adverse 
claim  under  the  statute  on  behalf  of  said  locations. 

This  contention  can  not  ))e  sustained.  Its  infirmitv  lies  in  the  fact 
that  the  original  notice  of  the  application  for  patent  was  fatally 
defective  and  formed  no  legal  basis  for  the  entry  made  upon  it. 
When  this  condition  was  found  to  exist  the  regular  course  would  have 
been  to  have  canceled  the  entry  before  allowing  new  notice  to  be 
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given.  The  case  was  not  one  of  mere  irregularity,  or  one  which  pre- 
j^iented  defects  that  might  be  cured  by  supplemental  proceedings 
irrespective  of  any  claim  or  contention  by  other  persons,  and  the 
entry  suspended  until  the  supplemental  proceedings  could  be  had. 
The  original  notice  being  fatally  defective,  it  was  rejected  for  that 
reason.  Under  the  law,  when  the  notice  fell  the  entrv  fell  also.  It 
no  longer  had  any  basis  to  support  it.  It  must  be  treated,  therefore, 
as  though  it  had  been  canceled  of  record  at  the  time  the  notice  was 
finally  adjudicated  to  be  insufficient.  The  adjudication  of  the  insuf- 
ficiency of  the  notice  was  equivalent  to  a  determination  that  the  entry 
had  been  erroneouslv  allowed  and  should  be  canceled.  There  can  be 
no  valid  entr}"  upon  an  application  for  patent  to  a  mining  claim  until 
notice  of  the  application  shall  have  been  lawfully  given. 

There  does  not  appear  to  be  any  reasonable  ground  for  the  conten- 
tion that  the  adverse  claim  is  insufficient  in  form  or  substance.  Suit 
thereon  has  been  entertained  by  the  court  and  the  subject  matter  of 
the  controversy  has  thus  been  transferred  to  that  tribunal  for  adjudi- 
cation. The  land  department  must  await  the  result  of  the  court  pro- 
ceedings before  taking  further  action. 

There  is  no  error  in  your  office  decision  of  which  the  appellant  has 
any  right  to  complain,  and  said  decision,  in  so  far  as  the  questions 
presented  by  the  appeal  are  concerned,  is  affirmed. 


indian  homestead— allotment— sec.  4,  act  of  february  8,  1887. 

Opinion. 

Indian  wives  of  Indians  who  have  entered  lands  under  the  provisions  of  the  home- 
stead laws,  are  not  entitled  to  allotments  under  the  fourth  section  of  the  act  of 
February  8,  1887,  whether  the  marriage  took  place  prior  or  subsequent  to  the 
act  of  Aujnifit  9,  1888. 

Assistant  Attorney- Gtutral  Van  Derantrr  to  the  Secretary  of  the  Inte- 

rhr,  June  28,  1902.  (C.  J.  G.) 

The  Commisjsioner  of  Indian  Affairs,  under  date  of  April  5,  1902, 
submits  a  request — referred  to  me  for  an  opinion  on  the  subject-matter 
involved — to  be  advised  whether  or  not  the  Indian  wives  of  Indians 
who  have  entered  land  under  the  homestead  law  are  entitled  to  allot- 
ments under  section  4  of  the  act  of  February  8,  1887  (24  Stats.,  388), 
if  married  prior  to  the  passage  of  the  act  of  August  9, 1888  (25  Stats., 
392). 

This  request  arises  from  an  interpretation  placed  by  the  Indian 
OflSce  upon  an  opinion  rendered  by  the  Assistant  Attorney-General 
for  the  Interior  Department,  April  8,  1896,  in  the  case  of  Sarah  Hale, 
wherein  it  was  said  "that  an  Indian  woman  who  married  a  citizen  of 
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the  United  States  since  August  9,  1888,  is  not  entitled  to  an  allotment 
under  the  fourth  section  of  the  act  of  February  8, 1887,"  it  being  con- 
cluded by  the  Indian  Office  that  the  inference  to  be  drawn  from  this 
language  is,  that  an  Indian  woman  so  married  y/r/or  to  August  9, 1888, 
18  entitled  to  an  allotment.  Attention  is  likewise  invited  by  that  office 
to  the  conflict  that  would  necessarily  arise  between  the  result  of  such 
an  inference,  and  the  case  of  Boston  Pete,  wherein  the  Department 
stated,  January  3,  1902  (Ind.  Div.),  that,  "as  Boston  Pete  became  a 
citizen  on  taking  a  homestead,  his  wife,  if  living  with  him,  apart  from 
her  tribe,  also  became  a  citizen  by  the  act  of  February  8,  1887,  and  is 
not  entitled  to  an  allotment  under  the  fourth  section  of  said  act/-  no 
reference  being  made  to  the  act  of  August  9,  1888. 

The  act  of  March  3,  1875  (18  Stat.,  402,  420),  extended  the  benefits 
of  the  homestead  law  to 

any  Indian  born  in  the  United  States,  who  is  the  head  of  a  family,  or  who  has  arrived 
at  the  age  of  twenty-one  years,  and  who  has  abandoned,  or  may  hereafter  abandon, 
his  tribal  relations. 

By  the  act  of  July  4, 1884  (23  Stats.,  96),  the  same  privilege  was  fur- 
ther extended  as  follows: 

That  such  Indians  as  may  now  he  located  on  public  lands,  or  as  may,  under  the 
direction  of  the  Secretary  of  the  Interior,  or  otherwise,  hereafter  so  locate,  may  avail 
themselves  of  the  provisions  of  the  homestead  laws  as  fully  and  to  the  same  extent 
as  may  now  be  done  by  citizens  of  the  United  States. 

In  the  case  of  Delorme  v,  Cordeau  (29  L.  D.,  277),  it  was  held 

(syllabus): 

The  word  "  located,"  as  used  in  the  act  of  July  4,  1884,  is  employed  in  the  sense 
of  settkmenij  and  refers  to  a  settler  who  is  living  on  the  land. 

The  fourth  section  of  the  act  of  February  8,  1887  (24  Stat.,  388), 

is,  in  part,  as  follows: 

That  where  any  Indian  not  residing  upon  a  reservation,  or  for  whose  tribe  no  reser- 
vation has  been  provided  by  treaty,  act  of  Congress,  or  executive  order,  shall  make 
settlement  upon  any  surveyed  or  unsurveyed  lands  of  the  United  States  not  otherwise 
appropriated,  he  or  she  shall  be  entitled,  upon  application  to  the  local  land  oflSce  for 
the  district  in  which  the  lands  are  located,  to  have  the  same  allotted  to  him  or  her, 
and  to  his  or  her  children,  in  quantities  and  manner  as  provided  in  this  act  for 
Indians  residing  upon  reservations. 

The  benefits  and  privileges  conferred  by  these  acts  are  upon  Indians 
as  such,  and  those  contemplated  are  Indians  who  locate  and  settle  upon 
the  public  land  or  those  not  living  upon  a  reservation.  Each  act 
imports  and  necessarilj^  involves  as  a  prerequisite  to  the  enjoyment  of 
its  benefits,  a  separation  from  the  tribe.  This  being  true,  it  neces- 
sarily follows  that  all  who  have  received  the  benefit  of  any  one  of  said 
provisions  of  law  are  equally  within  the  terms  of  the  sixth  section  of 
said  act  of  February  8,  1887,  which  provides: 

And  every  Indian  born  within  the  territorial  limits  of  the  United  States  to  whom 
allotments  shall  have  been  made  under  the  provisions  of  this  act,  or  under  any  law 
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or  treaty,  and  every  Indian  bom  within  the  territorial  limits  of  the  United  States 
who  has  voluntarily  taken  up  within  said  limits,  his  residence  separate  and  apart 
from  any  tribe  of  Indians  therein,  and  has  adopted  the  habits  of  civilized  life,  is 
hereby  declared  to  be  a  citizen  of  the  United  States,  and  is  entitled  to  all  the  rights, 
privileges  and  immunities  of  such  citizens. 

This  section  embraces  not  only  Indiana?  who  may  haye  taken  home- 
steads  or  received  allotments,  but  also  all  others  who  have  withdrawn 
from  their  tribes  and  adopted  the  habits  of  ciyilized  life. 

Separation  or  living  apart  from  their  tribes  for  the  pui-pose  of  a 
settlement  upon  the  public  lands  to  secure  a  homestead  or  an  allot- 
ment, is  a  necessary  part  of  the  procedure  under  the  la>vs  authorizing 
the  acquirement  of  public  lands  by  Indians.  The  withdrawal  from 
her  tribe  by  an  Indian  woman  for  the  purpose  of  assuming  or  continu- 
ing marriage  relations  with  a  citizen  of  the  United  States,  brings  her 
within  the  sixth  section  of  the  act  of  1S87.  It  is  immaterial  whether 
such  citizen  husband  be  an  Indian  by  blood  or  a  member  of  §ome  other 
race,  and  the  process  by  which  he  was  made  a  citizen  is  likewise 
immaterial. 

The  second  section  of  the  act  of  August  9, 1888,  supra,  provides: 

That  every  Indian  woman  .  .  .  who  may  hereafter  be  married  to  any  citizen 
of  the  United  States,  is  hereby  declared  to  become  by  such  marriage  a  citizen  of 
the  United  States,  with  all  the  rights,  privileges,  and  immunities  of  any  such  citizen, 
being  a  married  woman:  Provided^  That  nothing  in  this  act  contained  shall  impair 
or  in  any  way  affect  the  right  or  title  of  such  marrie<l  woman  to  any  tribal  property 
or  any  interest  therein. 

The  property  rights  protected  thereby  are  those  relating  to  tribal 
property  and  not  those  arising  under  the  fourth  section  of  the  act  of 
1887  in  respect  of  allotments  out  of  the  public  domain.  The  law  as  it 
stood  at  the  date  of  said  act  of  1888  made  an  Indian  separating  from 
the  tribe  a  citizen  of  the  United  States,  and  the  declaration  in  said  act 
that  an  Indian  woman  marrying  a  citizen  of  the  United  States  should 
thereby  become  a  citizen,  did  not  affect  her  status  under  the  then-exist- 
ing law.  That  declaration  does  not  necessarily  imply  that  a  different 
rule  prevailed  before.  The  rule  of  construction  in  such  cases  is  stated 
in  Black  on  Interpretation  of  Laws  (sec.  9()),  as  follows: 

But  the  enactment  of  a  specific  provision  on  a  given  subject  does  not,  of  itself, 
prove  that  the  law  on  that  subject  was  different  before;  for  such  enactment  may 
have  been  in  affirmance  of  existing  law,  and  to  remove  doubts. 

While  the  inference  drawn  by  the  Indian  Office  from  the  opinions 
given  in  the  case  of  Sarah  Hale  may  be  properly  deduced  from  the 
language  used,  yet  it  is  merely  an  inference.  The  question  as  to  the 
rights  or  status  of  Indian  women  married  prior  to  the  act  of  1888  was 
not  involved  in  that  case  and  hence  any  expression  used  there  which 
^ay  by  inference  be  said  to  indicate  an  opinion  thereon  is  not  to  be 
regarded  as  settling  that  question. 
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For  the  reasons  given  herein  I  am  of  opinion,  and  so  advise  j'ou,  that 
Indian  wives  of  Indians  who  have  entered  lands  under  the  provisions 
of  the  homestead  laws,  are  not  entitled  to  allotments  under  the  fourth 
section  of  the  act  of  February  8,  1887.  whether  the  marriage  took 
place  prior  to  or  since  August  U,  1888. 

Approved: 

E.  A.  HiTCH(;o(^K,  Srcretary. 


ENTRIES  ON  LANDS  AVITIIDRAWN  FOR  THE  CONSTRUCTION  OF  IRRIGA- 
TION WORKS  FOR  THE  RECLAMATION  OF  ARID  LANDS-ACT  OF  JUNT: 
17,  190«. 

Circular. 

Department  of  the  Interior, 

General  Land  Ofb^ice, 
Washington,  D.  C,  Septemher  9^  1902, 
Registers  and  Receivers, 

Zniited  Stfttcs  land  ojfici'K  hi  Arizo/ict,  CoJfff^rnla^ 

Colorado^  Idoho^  KanndH^  M(Ntfana^  JS^i-hmska^  Xtrada^ 
JVeir  JA,r!co^  North  Dul^ofa^  Olinhoma^  Orcgotu 

South  Dtdwtn^  Ltah^   Wa.sh!ngton^  and  Wi/oniing. 
Gentlemen:  Your  attention  i«  called  to  the  provisions  of  sections 
3  and  4  of  the  act  of  Congress  approved  June  17, 1902(32  Stat.,  388), 
entitled: 

An  act  appropriating  the  receipts  from  the  sale  and  disposal  of  public  lands  in 
certain  States  and  Territories  to  the  construction  of  irrigation  works  for  the 
reclamation  of  arid  lands. 

A  copy  of  said  act  is  attached  hereto. 

You  will  observe  that  lands  withdrawn  under  the  provisions  of  thivS 
act  are  subject  to  entry  under  the  i)rovisions  of  the  homestead  law  onh" 
that  entries  made  on  lands  so  withdrawn  are  subject  to  all  the  provi- 
sions, limitiitions,  charges,  terms,  and  conditions  of  the  act:  that  not 
less  than  40  nor  more  than  160  acres  can  be  embraced  in  one  entrv; 
that  such  entries  are  not  subject  to  the  commutation  provisions  of  the 
homestead  law,  and  that,  on  the  determination  of  the  Secretary  of  the 
Interior  that  the  proposed  irrigation  project  is  practicable,  the  entries 
may  be  reduced  in  area  to  the  limit  representing  the  acreage  which,  in 
the  opinion  of  the  Secretaiy,  may  be  reasonably  required  for  the  sup- 
port of  a  family  upon  the  lands  in  question,  and  will  become  subject  to 
the  charges  per  acre  which  ma\"  be  determined  upon,  to  be  paid  in 
annual  installments  not  exceeding  ten. 

You  will  indorse  across  the  face  of  each  duplicate  receipt,  and  also 
across  the  face  of  each  homestead  application,  the  following: 

''This  entry  allowed  subject  to  the  provisions  of  the  act  of  June  17, 
1902  (Public,  No.  101)." 
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Each  entryman  under  this  act  should  be  advised  of  the  provisions  of 

the  same  by  furnishing  him  with  a  copy  of  this  circular. 

Very  respectfully, 

W.  A.  Richards, 

Acting  Coiiunisskmer, 

Approved: 

Thos.  Ryan,  Acting  Secretary. 

[32  Stat.,  3S8.] 

AN  ACT  appropriating  the  receipts  from  the  sale  and  disposal  of  public  lands  in  certain  States  and 
Territories  to  the  construction  of  irrigation  works  for  the  reclamation  of  arid  land.s. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  all  moneys  received  from  the  sale  and  disposal  of  public 
lands  in  Arizona,  California,  Colorado,  Idaho,  Kansas,  Montana,  Nebraska,  Nevada, 
New  Mexico,  North  Dakota,  Oklahoma,  Oregon,  South  Dakota,  Utah,  Washington, 
and  Wyoming,  beginning  with  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dreil  and  one,  including  the  surplus  of  fees  and  commissions  in  excess  of  allowances 
to  registers  and  receivers,  and  excepting  the  five  per  centum  of  the  proceeds  of  the 
sales  of  public  lands  in  the  above  States  set  aside  by  law  for  educational  and  other 
purposes,  shall  be,  and  the  same  are  hereby,  reserved,  set  aside,  and  appropriated 
as  a  8|>ecial  fund  in  the  Treasury  to  be  known  as  the  **  reclamation  fund,"  to  be  used 
in  the  examination  and  survey  for  and  the  construction  and  maintenance  of  irriga- 
tion works  for  the  storage,  diversion,  and  development  of  waters  for  the  reclamation 
of  arid  and  semiarid  lands  in  the  said  States  and  Territories,  and  for  the  payment 
of  all  other  exi)enditure8  provided  for  in  this  act:  Provided,  That  in  case  the  receipts 
from  the  sale  and  disposal  of  public  lands  other  than  those  realized  from  the  sale  and 
disposal  of  lands  referre<l  to  in  this  section  are  insufficient  to  meet  the  reciuirements 
for  the  support  of  agricultural  colleges  in  the  several  States  and  Territories,  under 
the  act  of  August  thirtieth,  eighteen  hundred  and  ninety,  entitled  "An  act  to  apply 
a  portion  of  the  proceeds  of  the  public  lands  to  the  more  complete  endowment  and 
supjwrt  of  the  colleges  for  the  benefit  of  agriculture  and  the  mechanic  arts,  estab- 
lished under  the  provisions  of  an  act  of  Congress  approve<l  July  second,  eightetm 
hundred  and  sixty -two,"  the  deficiency,  if  any,  in  the  sum  necessary  for  the  support 
of  the  said  colleges  shall  be  provided  for  from  any  moneys  in  the  Treasury  not  other- 
wise appropriated. 

Sec.  2.  That  the  Secretarv  of  the  Interior  is  herebv  authorized  and  directed  to 
make  examinations  and  surveys  for,  and  to  locate  and  (construct,  as  herein  provided, 
irrigation  works  for  the  storage,  diversion,  and  development  of  waters,  including 
artesian  welis,  and  to  report  to  Congress  at  the  Ix-ginning  of  each  regular  se^^sion  as 
to  the  results  of  such  examinations  and  surveys,  giving  estimates  of  cost  of  all  con- 
templated works,  the  quantity  and  location  of  the  lands  which  can  be  irrigateil 
therefrom,  and  all  facts  relative  to  the  i)racticability  of  each  irrigation  project;  also 
the  cost  of  works  in  process  of  construction  as  well  as  of  thone  which  have  l^en 
completed.  * 

Sec.  3.  That  the  Secretary  of  the  Interior  shall,  before  giving  the  public  notice 
provide<l  for  in  section  four  of  this  act,  withdraw  from  public  entry  the  lands 
required  for  any  irrigation  works  contemv>lated  under  the  i)rovisions  of  this  act,  and 
shall  restore  to  public  entry  any  of  the  lands  so  withdrawn  when,  in  his  judg- 
ment, such  lands  are  not  re(iuired  for  the  purposes  of  this  act;  and  the  Secretary  of 
the  Interior  is  hereby  authorized,  at  or  immediately  [)rior  to  the  time  of  beginning 
the  surveys  for  any  contemplated  irrigation  works,  to  withdraw  from  entry,  except 
under  the  homestead  laws,  any  public  lands  believe<l  to  l>e  suscei)tible  of  irrigation 
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from  said  works :  Provided,  That  all  lands  entered  and  entries  made  under  the  home- 
stead laws  within  are&s  so  withdrawn  during  such  withdrawal  shall  be  subject  to  all 
the  provisions,  limitations,  charjres,  terms,  and  conditions  of  this  act;  that  said  sur- 
veys shall  l)e  prosecuted  diligently  to  completion,  and  upon  the  completion  thereof, 
and  of  the  necessary  maps,  plans,  and  estimates  of  cost,  the  Secretary  of  the  Interior 
shall  determine  whether  or  not  said  j>roject  is  practicable  and  advisable,  and  if 
determined  to  be  impracticable  or  unadvieable  he  shall  thereupon  restore  said  landt^ 
to  entry;  that  public  lands  which  it  is  propose*!  to  irrigate  by  means  of  any  contem- 
plated works  shall  l)e  subject  to  entry  only  under  the  provisions  of  the  homestead 
laws  in  tracts  of  not  less  than  fortv  nor  more  than  one  hundred  and  sixtv  acreg,  and 
shall  be  subject  to  the  limitations,  charges,  terms,  and  conditions  herein  provided: 
Provided f  That  the  commutation  provisions  of  the  homestead  laws  shall  not  apply  to 
entries  made  under  this  act. 

Sec.  4.  That  upon  the  determination  by  the  Secretary  of  the  Interior  that  any  irri- 
gation project  is  practicable,  he  may  cause  to  ])e  let  contracts  for  tlie  construction  of 
the  same,  in  such  i)ortions  or  sections  as  it  may  l)e  practicable  to  construct  and  com- 
plete as  parts  of  the  whole  project,  providing  the  necessary  funds  for  such  portions 
or  sections  are  available  in  the  reclamation  fund,  and  thereupon  he  shall  give  public 
notice  of  the  lands  irrigable  under  such  project,  and  limit  of  area  per  entry,  which 
limit  shall  represent  the  acreage  which,  in  the  opinion  of  the  Secretary,  may  Ije 
reasonably  recjuired  for  the  support  of  a  family  upon  the  lands  in  question;  also  of 
the  chaises  which  shall  be  made  per  acre  ujKjn  the  said  entries,  and  upon  lands  in 
private  ownership  which  may  be  irrigated  by  the  waters  of  the  said  irrigation  project, 
and  the  numl)er  of  annual  installments,  not  exceeding  ten,  in  which  such  charges 
shall  be  paid  and  the  time  when  such  payments  rfiall  commence.  The  said  charges 
shall  Ije  determined  with  a  view  of  returning  to  the  reclamation  fund  the  estimateti 
cost  of  construction  of  the  project,  and  shall  be  apportioned  e<}uitably:  I^orided,  That 
in  all  construction  work  eight  hours  shall  constitute  a  day's  work,  and  no  Mongolian 
labor  shall  be  employed  thereon. 

Sec.  5.  That  the  entryman  upon  lands  to  be  irrigated  by  such  works  shall,  in 
addition  to  compliance  with  the  homestead  laws,  reclaim  at  least  one-half  of  the  total 
irrigable  area  of  his  entry  for  agricultural  purposes,  and  before  receiving  {>atent  for 
the  lands  covered  by  his  entry  shall  pay  to  the  government  the  charges  apportioned 
against  such  tract,  as  provided  in  section  four.  No  right  to  the  use  of  water  for  land 
in  private  ownership  shall  be  sold  for  a  tract  exceeding  one  hundred  and  sixty  acres 
to  any  one  landowner,  and  no  such  sale  shall  be  made  to  any  landowner  unless  he 
be  an  actual  bona  Jide  resident  on  such  land,  or  occupant  thereof  residing  in  the 
neighborhood  of  said  land,  and  no  such  right  shall  permanently  attach  until  all  pay- 
ments therefor  are  made.  The  annual  installments  shall  be  j)aid  to  the  receiver  of 
the  local  land  office  of  the  district  in  which  the  land  is  situated,  and  a  failure  to 
make  any  two  payments  when  due  shall  render  the  entry  subject  to  ctancellation, 
with  the  forfeiture  of  all  rights  under  this  act,  as  well  as  of  any  moneys  already  paid 
thereon.  All  moneys  received  from  the  above  sources  shall  he  i>aid  into  the  recla- 
mation fund.  Rt^gisters  and  receivers  shall  be  allowed  the  usual  commissions  on  all 
moneys  paid  for  lands  entered  under  this  act. 

Sec.  6.  That  the  Secretarv  of  the  Interior  is  herebv  authorized  and  directed  to  use 
the  reclamation  fund  for  the  operation  and  maintenance  of  all  reservoirs  and  irriga- 
tion works  constructed  under  the  provisions  of  this  act:  /Vodrf^'/,  That  when  the 
payments  re(juired  by  this  act  are  made  for  the  major  ix)rtion  of  the  lan<ls  irrigated 
from  the  waters  of  any  of  the  works  herein  provided  for,  then  the  management  and 
operation  of  such  irrigation  works  shall  pass  to  the  owners  of  the  lands  irrigated 
thereby,  to  Ije  maintained  at  their  exjiense  under  such  form  of  oi^ganization  and 
under  such  rules  and  regulations  as  may  be  acceptable  to  the  Secretary  of  the 
Interior:  Provided,  That  the  title  to  and  the  management  and  operation  of  the  reser- 
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voire  and  the  works  neoeesary  for  their  protection  and  operation  shall  remain  in  the 
governnaent  until  otherwise  provided  by  Congress. 

Sec.  7.  That  where  in  carrying  out  the  provisions  of  this  act  it  l)ecomes  necessary 
to  acquire  any  rights  or  property,  the  Secretary  of  the  Interior  is  hereby  authorized 
to  acquire  the  same  for  the  United  States  by  purchase  or  by  condemnation  under 
judicial  process,  and  to  pay  from  the  reclamation  fund  the  sums  which  may  be 
needed  for  that  purpose,  and  it  shall  be  the  duty  of  the  Attorney-General  of  the 
United  States  upon  every  application  of  the  Secretary  of  the  Interior,  under  this  act, 
to  cause  proceedings  to  be  cc^mmenced  for  condenmation  within  thirty  days  from  the 
receipt  of  the  application  at  the  Department  of  Justice. 

8bc.  8.  That  nothing  in  this  act  shall  he  construed  as  affe<rtingor  intended  to  affect 
or  to  in  any  way  interfere  with  the  laws  of  any  State  or  Territory  relating  to  the  con- 
trol, appropriation,  use,  or  distribution  of  water  used  in  irrigation,  or  any  vested 
right  ac<]uired  thereunder,  and  the  Secretary  of  the  Interior,  in  carrying  out  the  pro- 
visions of  this  act,  shall  proceed  in  conformity  with  such  laws,  and  nothing  herein 
shall  in  any  way  affect  any  right  of  any  State  or  of  the  Federal  Government  or  of 
any  landowner,  appropriator,  or  user  of  water  in,  t*),  or  from  any  interstate  stream 
or  the  waters  thereof:  Provided,  That  the  right  to  the  use  of  water  acquired  under  the 
provisions  of  this  act  shall  lie  appurtenant  to  the  land  irrigated,  and  beneficial  use 
shall  Ije  the  basis,  the  measure,  and  the  limit  of  the  right. 

Sec.  9.  That  it  is  hereby  declared  to  \ye  the  duty  of  the  Secretary  of  the  Interior  in 
carrying  out  the  provisions  of  this  act,  so  far  as  the  same  may  be  practicable  and  sub- 
ject to  the  existence  of  feasible  irrigation  projects,  to  exi>end  the  major  portion  of  the 
funds  arising  from  the  sale  of  public  lands  within  each  State  and  Territory  herein- 
before named  for  the  benefit  of  arid  and  semiarid  lands  within  the  limits  of  such 
State  or  Territory:  Proridedy  That  the  Secretary  may  temporarily  use  such  portion  of 
said  funds  for  the  benefit  of  arid  or  semiarid  lands  in  any  particular  State  or  Territory 
hereinbefore  named  as  he  may  deem  advisable,  but  when  so  used  the  exce.«*s  shall  be 
restored  to  the  fund  as  soon  as  practica])le,  to  the  end  that  ultimately,  and  in  any 
event,  within  each  ten-year  period  after  the  passage  of  this  act,  the  expenditures  for 
the  benefit  of  the  said  States  and  Territories  shall  be  equalized  according  to  the  pro- 
portions and  subject  to  the  conditions  as  to  practicability  and  feasibility  aforesaid. 

Sec.  10.  That  the  Secretary'  of  the  Interior  is  hereby  authorized  to  perform  any  and 
all  acts  and  to  make  such  rules  and  regulations  as  may  be  necessary  and  proi)er  for 
the  purpose  of  carrying  the  provisions  of  this  act  into  full  force  and  effect. 

Approved,  June  17,  1902. 


HOMESTEAD  ENTRIES  ON  LANDS  TEMPORARILY  'WITHDRAWN  FOR 
IRRIGATION  PURPOSES- ACT  OF  Jl  NE  17,  190«. 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  October  2-5^  1902, 
Registers  and  Receivers, 

Unittd  States  Land  Ojjices  hi  Arizrma^  Callfonxhu 

CoJf/rado^  Idaho ^  Kanmi<^  MrmtatKi,,  XehrfU^la^  Xtroda. 

New  Me^ico^  Xitrth  Dakota^  Okkihoma.  Oregon,, 
South  IJahjta,,  Utah ,f  WaHh!}igton^and  Wt/oming. 
Gentlemen:  You  are  hereby  directed,  in  addition  to  the  instructions 
contained  in  office  circular  of  September  9,  11)()2,  to^call  the  esi^ecial 
attention  of  all  persons  that  have  made,  or  are  intending  to  make, 
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homestead  entries  on  lands  that  have  been,  or  may  hereafter  be,  tempo- 
rarily withdrawn  for  irrigation  pui*poses,  to  the  following  statement: 

The  withdrawal  of  these  lands  is  principally  for  the  pui-pose  of 
making  surveys  and  irrigation  investigations  in  order  to  determine 
the  feasibility  of  the  plans  of  irrigation  and  reclamation  proposed. 
Onl}^  a  portion  of  the  lands  will  be  irrigated  even  if  the  project  is 
feasible.  It  will  be  impossible  to  decide  in  advance  of  careful  exami- 
nation what  lands  may  be  watered,  if  any.  The  mere  fact  that  surveys 
are  in  progress  is  no  indication  whatever  that  the  works  will  l)e  built, 
and  this  fact  can  not  determine  how  much  water  there  may  be  availa- 
ble,  or  what  lands  can  be  covered,  or  whether  the  cost  will  be  too  great 
to  justify  the  undertaking,  until  the  survej^s  and  the  irrigation  inves- 
tigation have  been  completed. 

Attention  is  also  called  to  the  fact  that  all  entries  made  upon  the 
lands  referred  to  are  subject  to  the  following  proviso  of  the  act  of 
August  30,  1890  (26  Stat.,  391): 

That  in  all  patents  for  lands  hereafter  taken  up  under  any  of  the  land  laws  of  the 
United  States  or  on  entries  or  claims  validated  bv  this  act  west  of  the  one  hundredth 
meridian,  it  shall  be  expresseil  that  there  is  reserved  from  the  lands  in  said  pat^it 
describe<i,  a  right  of  way  thereon  for  ditches  or  canals  constructed!  by  the  authority 
of  the  United  States. 

Under  this  provision  of  the  law,  should  a  homestead  entry  embrace 
land  that  is  needed  in  whole  or  in  part  for  a  dam  site,  a  reservoir,  or  a 
canal,  the  lan^l  would  be  taken  for  such  purpose,  and  the  entryman 
would  have  no  claim  against  the  United  States  for  the  taking  of  such 
right  of  way. 

You  will  post  a  copy  of  this  circular  in  a  conspicuous  place  in  your 

office  and  give  the  subject-matter  hereof  such  general  publicity  as  may 

be  possible. 

Very  respectfully,  Binger  Hermann, 

Co7fi  m  iss  loner. 
Approved,  October  25,  1902: 

E.  A.  FIiTcncocK,  Secretm^, 


SETTLERS  ON  RAILROAD  AND  W" AGON-ROAD  GRANTS— ACTS  OF  jrN^E  «2, 

1874,  august  80,  18»0,  and  july  1,  1008. 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  September  22^  1902. 

The  act  of  June  22,  1874  [18  Stat.,  194],  reads  as  follows: 

That  in  the  adjustment  of  all  railroa<l  land  jjrantP,  whether  made  directly  to  any 
railroa<l  rompany  or  to  any  State  for  railroad  purpos»e8,  if  any  of  the  lands  granted 
be  found  in  the  jiosHession  of  an  actual  settler  whos^e  entry  or  filing  has  been  allowe<l 
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under  the  preemption  or  homestead  laws  of  the  United  States  subsequent  to  the  time 
at  which,  by  the  decinion  of  the  Land  Office,  the  right  of  said  road  was  declared  to 
have  attached  to  such  lands,  the  grantees,  upon  a  proper  relinquishment  of  the  lands 
so  entered  or  filed  for,  shall  be  entitled  to  select  an  equal  quantity  of  other  lands  in 
lieu  thereof  from  any  of  the  public  lands  not  mineral,  and  within  the  limits  of  the 
grant,  not  otherwise  appropriated  at  the  date  of  selection,  to  which  they  shall  receive 
title  the  same  as  though  originally  granted.  And  any  such  entries  or  filings  thus 
reliev«»d  from  conflict  may  be  perfected  into  complete  title  as  if  such  lands  had  not 
been  granted:  Prodded^  That  nothing  herein  contained  shall  in  any  manner  lie  so 
construed  as  to  enlarge  or  extend  any  grant  to  any  such  railroad,  or  to  extend  to 
lands  reserved  in  any  land  grant  made  for  railroad  purposes:  And  provided  further, 
That  this  act  shall  not  be  construed  so  as  in  any  manner  to  confirm  or  legalize  any 
decision  or  ruling  of  the  Interior  Department  under  which  lands  have  been  certified 
to  any  railroad  company  when  such  lands  have  been  entered  by  a  preemption  or 
homestead  settler  after  the  location  of  the  line  of  the  road  and  prior  to  the  notice  to 
the  local  land  office  of  the  withdrawal  of  such  lands  from  market. 

By  act  of  August  29,  1890  [26  Stat.,  309],  the  act  of  June  22, 1874, 
was  amended  as  follows: 

That  the  privileges  granted  by  the  aforesaid  aibt  approved  June  twenty-second, 
eighteen  hundred  and  seventy-four,  are  hereby  extended  (subject  to  the  provisos, 
limitations,  and  restrictions  thereof)  to  all  persons  entitled  to  the  right  of  homestea<i 
or  preemption  under  the  laws  of  the  United  States,  who  have  resided  upon  and 
improved  for  five  years  lands  grante<l  to  any  railroad  company  but  whose  entries  or 
filings  have  not  for  any  cause  been  admitted  to  record.  * 

The  following  is  the  act  of  July  1,  1902  [32  Stat.,  733J: 

That  the  provision  of  the  act  of  Jime  twenty-second,  eighteen  hundred  and  seventy- 
four,  entitled  **An  act  for  the  relief  of  settlers  on  railroad  lands,"  and  all  acts  amend- 
atory thereof  or  supplementary  thereto,  including  the  ar't  approved  March  third, 
eighteen  hundre^l  and  eighty-seven,  entitled  "An  act  to  provide  for  the  adjustment 
of  land  grants  made  by  Congress  to  aid  in  the  construction  of  railroads  and  for  the 
forfeiture  of  unearned  lands,  and  for  other  purposes,'*  as  modified  or  supplemented 
by  the  act  approved  March  second,  eighteen  hundred  and  ninety-six,  entitle<l  "An 
act  to  provide  for  the  extension  of  the  time  within  which  suits  may  be  Ijrought  to 
vac*ate  and  annul  land  patents,  and  for  other  purposes,"  shall  apply  to  grants  of  land 
in  aid  of  the  construction  of  wagon  roads. 

The  act  of  June  22,  1874,  authorizes  the  relinquishment  by  railroad 
companies,  in  favor  of  settlers,  of  lands  within  the  limits  of  their 
grants  which  have  been  entered  or  tiled  upon  under  the  provisions 
of  the  preemption  or  homestead  laws  of  the  United  States  subsequent 
to  the  time  at  which,  by  decision  of  the  Land  Office,  the  rights  of  said 
roads  have  been  declared  to  have  attached,  and  to  select  in  lieu  of  the 
land  thus  relinquished  an  equal  quantity  of  other  lands  from  any  of 
the  public  lands  within  the  limits  of  their  grants,  nonmineral  in  char- 
acter, and  not  reserved  or  otherwise  appropriated  at  the  date  of  selec- 
tion, and  to  receive  title  to  the  same  as  though  originally  granted. 

As  the  act  of  June  22,  1874,  limited  the  relief  to  persons  who  had 
been  allowed  to  make  entries,  the  act  of  August  29,  1890,  extended 
the  privileges  granted  thereby  to  persons  who  have  resided  upon  and 
improved  lands  gmnted  to  any  railroad  company  for  five  3^ears,  but 
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whose  entries  for  anv  reason  were  not  admitted  of  record,  and  the  act 
of  July  1,  1902,  extended  the  provisions  of  said  acts  and  the  acts  of 
March  3,  18S7  (24  Stat.,  566)^  which  provided  for  the  adjustment  of 
railroad  laud  grants  and  forfeited  the  lands  then  unearned  b3^  the 
construction  of  the  roads,  as  modified  and  supplemented  by  the  act 
of  March  2,  18D6  (29  Stat.,  42),  entitled  "An  act  to  provide  for  the 
extension  of  the  time  within  which  suits  may  be  brought  to  vacate 
and  annul  land  patents,  and  for  other  purposes,"  to  grants  of  land  to 
aid  in  the  construction  of  wagon  roads. 

Therefore,  upon  the  filing  of  any  relinquishment  as  prescribed  in 
said  acts  this  office  is  authorized  to  treat  the  filing,  entry,  or  claim 
of  the  settler  as  though  the  land  had  not  been  granted  to  the  i-ailroad 
or  wagon-road  company.  - 

Where  conflicting  claims  are  brought  to  the  attention  of  this  oflSce 
and  the  superior  right  of  the  company  has  been  ascertained,  and  it  is 
found  that  the  claim  of  the  settler  in  the  absence  of  the  railroad  claim 
would  be  allowed,  this  office  will  direct  the  attention  of  the  officers  of 
the  compan\'  to  the  facts  and  request  the  relinquishment  of  the  land. 

At  the  same  time  the  party  interested  should  himself  seek  the 
relief  indicated  by  direct  application  to  the  railroad  or  wagon-road 
authorities,  as  the  case  may  be,  and  thereby  aid  in  securing  an  early 
adjustment. 

Where  patent  oi  its  equivalent  has  not  been  issued  for  the  benefit 
of  the  company,  relinquishment  may  be  made  by  simple  waiver  of 
claim;  but  where  title  has  passed,  formal  reconve3'ance  will  be 
required,  as  in  other  cases  of  surrender  of  patent^^. 

The  company  may  file  its  lieu  selection  and  relinquishment  at  the 
same  time,  or  it  may  file  its  relinquishment  and  make  its  selection  at 
any  subsequent  time,  in  which  latter  case  the  relinquishment  may  be 
sent  direct  to  this  office,  and  upon  its  receipt  proper  annotations 
thereof  will  be  made  on  the  records  and  the  settler's  claim  immedi- 
ately released  from  suspent^ion.  But  selections  of  lieu  lands  raiist  be 
filed  with  the  register  and  receiver  of  the  proper  local  land  office  and 
be  noted  upon  their  records  before  transmission  to  this  office. 

Selections  must  be  of  lands,  not  mineral,  within  the  limits  of  the 
grant,  free  from  other  claims  and  not  reserved  or  otherwise  appro- 
priated at  date  of  selection,  but  the  word  ^'reserved,"  as  here  used, 
shall  not  be  held  to  include  the  sections  alternate  to  those  granted,  the 
title  to  which  remains  in  the  United  States. 

Where  selection  fees  have  been  paid  upon  the  land  relinquished 
the}'  will  be  applied  to  the  lieu  selection,  but  where  such  fees  have 
not  been  paid  the  usual  selection  fees  will  be  charged. 

The  selections  will  be  reix)rted  by  the  register  and  receiver  iii  the 
same  manner  as  other  selections,  with  a  reference  to  the  proper  act  or 
acts  by  their  date  and  title;  and  opposite  eajh  tract  selected  annotation 
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will  be  made  on  the  records  of  the  tract  surrendered.     See  Forms  A 
and  B  attached. 

It  is  to  be  noted  that  the  acts  authorizing  relinquishments  b}"  rail- 
road and  wagon-road  companies  are  not  mandatory  upon  the  com- 
panies, but  simph'  provide  a  mode  of  adjustment  of  conflicting  claims 
depending  upon  their  voluntaiT  action,  and  the  settlers  should  there- 
fore assist  this  oflice  to  the  extent  of  their  ability  in  securing  the 
relinquishments  sought. 

For  instructions  under  act  of  March  3,  1S87,  see  circular  of  Feb- 
ruary 13,  1889,  8  L.  D.,  348. 

Very  respectfully,  Binger  Hermann, 

Approved: 

Thos.  Ryan, 

Acting  Secretary  of  the  Interior, 


Form  A. 

United  States  Land  Office, 


,  1902. 

I, ,  agent  of  the Company,  hereby  apply  to  pelect  the  following- 
described  landts,  in  lieu  of  lands  inuring  to  said  company  under  the  act  of , 

and  surrendered  by  said  company  in  favor  of  ^tual  settlers  thereon  as  provided  by 
the  act  of ,  entitled  " ." 


Form  B. 

United  States  Land  Office, 


— ,  1902. 


We  hereby  certify  that  we  have  carefully  and  critically  examine<l  the  foregoing 

list  of  lands  claimed  by  the Company  in  lieu  of  lands  heretofore  granted  for 

said  company  and  selected  by  its  duly  authorized  agent,  and  that  we  find  the  same 
to  be  correct;  and  we  further  certify  that  the  filing  of  said  list  is  allowed  and 
approved,  and  that  the  whole  of  said  lands  are  surveyed  public  lands  of  the  United 
States  and  within  the  limits  of miles. 

We  further  certify  that  the  foregoing  list  shows  an  assessment  of  the  fees  payable 
tons  underthe  act  of  July  1,  1864,  and  that  the  said  company  have  paid  to  the 

undersigned,  the  receiver,  the  full  sum  of ,  in  full  payment  of  said  fees. 

,  Register. 

,  Receiver. 


Murray  i\  Chapman. 

Motion  for  review  of  departmental  decision  of  December  12,  1901, 
31  L.  D.,  169,  denied  by  Acting  Secretary  Kyan  October  6,  1902. 
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JaCOBY    l\  KUBAL. 

Motion  for  review  of  departmental  decision  of  July  24,  1902,  31 
L.  D.,  382,  denied  by  Acting  Secretary  Ryan  October  6,  1902. 


HOMESTEAD— SOLDIERS'    ADDITIONALr-SECTIONS   «304   AND  9306,  R.  S. 

George  W.  Cook, 

The  flualifications  of  a  soldier  who  makes  application  for  an  additional  homestead 
under  section  2306  of  the  Revised  Statutes,  must  be  determined  under  the  limita- 
tions found  in  section  2304,  which  provides  that  the  soldier  shall  have  *'  served 
in  the  army  of  the  United  States  during  the  recent  rebellion,  for  ninety  days 


»» 


Secretary  Hitchcock  to  the  Comniissioiier  of  the  General  Land   (^ffice^ 
(W.  V.  D.)  -     Octofjer23,  190'2.  (C.  J.  G.) 

A  motion  ha^j  been  filed  by  George  W.  Cook,  assignee  of  the  claimed 
soldiers'  additional  homestead  right  of  Alban  E.  Bentley,  for  review 
of  departmental  decision  of  August  26, 1902  (not  reported),  wherein  is 
aflSrmed  the  action  of  your  office  in  rejecting  his  application  to  enter, 
under  section  2306  of  the  Revised  Statutes,  the  NW.  i  N W.  i,  sec.  17, 
T.  9  N.,  R.  19  E.,  Lewiston,  Montana,  land  district. 

The  report  furnished  by  the  Record  and  Pension  Office  of  the  War 
Department  as  to  the  soldier's  military  service  was  as  follows: 

Alban  Bentley  was  enrolled  June  9, 1862,-  at  Camp  Chase  for  3  mos.,  and  mustered 
into  ser\'ice  as  a  pvt.  in  Co.  E,  85  Reg't  Ohio  Inf.,  June  10,  1862,  and  dischg'd  as  a 
pvt.  Aug.  18, 1862,  on  surgeon's  certiticate  of  disability. 

Name  Alban  E.  Bentley  not  found  on  rolls  of  Co. 

The  basis  of  vour  office  decision  was  that — as  shown  bv  the  above 
report — the  soldier  served  only  two  months  and  eight  days  in  the 
army,  and  for  that  reason,  under  the  decisions  of  the  Department,  he 
was  not  entitled  to  a  soldiers'  additional  homestead  right,  although  he 
was  discharged  on  account  of  disability.  In  the  case  of  Leslie  M. 
Hamilton  (31  L.  D.,  165,  166),  it  was  said: 

Section  2306  of  the  Revised  Statutes  is  expressly  limited  to  the  particular  class 
mentioned  in  section  2304,  namely,  those  who  have  ser\'ed  in  the  Army,  Navy,  or 
Marine  Corps  of  the  United  States  during  the  war  of  the  rebellion,  for  ninety  da^'S. 
The  provisions  in  section  2305  of  the  Revised  Statutes  with  respect  to  soldiers  "dis- 
charged on  account  of  wounds  received  or  disahility  incurred  in  the  line  of  duty," 
were  made  solely  with  ref^pect  to  the  credit  that  should  be  allowed  a  soldier  for  his 
military  service  in  computing  the  period  of  his  residence  under  an  original  entry,  and 
in  no  way  can  be  invoked  as  bearing  upon  the  qualifications  of  an  applicant  under 
section  2306,  whose  status  in  that  respect  must  l)e  detenuined  under  limitations  found 
in  section  2304. 

It  is  insisted  in  the  motion  for  review,  as  was  done  upon  appeal, 
that  it  was  error  to  follow  the  decision  in  that  case,  as  the  statements 
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made  therein,  as  above,  were  not  necessary  to  its  adjudication  and  are 
therefore  mere  rf/o^rt  /  that  it  was  error  to  construe  section  2300  of  the 
Revised  Statutes  solelv  in  relation  to  section  230Jr.  w  hich  also  should 
be  corii^trued  in  connection  with  section  2305;  that  in  seeking  a  correct 
interpretation  of   the   sections  named  resort  should   be  had  to  the 
original  act  of  June  8. 1872  (17  Stat.,  333),  as  it  stood  prior  to  revision, 
and   which  it  is  alleged  comprehends  all  classes   of  soldiers.     The 
decision  of  3'our  office  in  the  case  of  Leslie  M.   Hamilton,  i<upra^ 
denying  an  application  for  the  exercise  of  a  soldiers'  additional  right, 
was  on  the  ground  that  the  soldier  served  less  than  ninetv  davs  during 
the  war  of  the  rebellion  and  was  not  discharged  for  disability  incurred 
in  the  line  of  dutv,  '^even  if  in  that  case  he  would  be  entitled  to  the 
additional  right.''     This  ruling  called  directly  for  a  construction  of 
section  2305  of  the  Revised  Statutes — as  to  its  relation  to  section 
2306 — which  provides  that  if  the  soldier  is  ''  discharged  on  account  of 
wounds  received  or  disabilitv  incurred  in  the  line  of  dutv,  then  the 
term  of  enlistment  shall  be  deducted  from  the  time  heretofore  required 
to  perfect  title,  without  reference  to  the  length  of  time  he  may  have 
served,''  and  required  a  modification  of  the  decision  of  your  office  to 
that  extent.     Hence  the  statement  made  in  said  case,  as  above  quoted, 
was  necessarj'  to  the  proper  adjudication  thereof  and  may  not  there- 
fore be  regarded  as  mere  dicta.     Kor  is  the  ruling  in  said  case  one  of 
recent  origin.     It  has  been  held  unifoniily  that  the  qualifications  of 
the  soldier,  when  application  is  made  for  a  homestead  under  section 
2306  of  the  Revised  Statutes,  must  be  determined  under  the  limitations 
found  in  section  2304,  which  provides  that  the  soldier  shall   have 
"served  in  the  Army  of  the  United  States  during  the  recent  rel)eIlion 
for  ninety  days."    Thus,  in  the  case  of  J.  B.  Haggin  (7  L.  D.,  287, 
288),  it  was  said: 

Section  2306  gives  the  right  to  an  additional  homestead  under  certain  circumstances 
to  those  only  who  are  entitled  under  the  provisions  of  section  2304  to  enter  a  home- 
stead, etc.,  and  said  section  2304  is  applica))le  by  its  terms  only  to  those  who  served 
in  the  Army  of  the  United  States,  etc.,  for  ninety  days  (the  original  act  of  June  8, 
1872,  said  ninety  days  or  more),  and  a  copy  of  the  said  sohlier's  discharge  attached 
to  the  entry  herein  discloses  the  fact  that  he  enlisted  on  the  10th  day  of  September, 
1864,  to  serve  sixty  days,  and  was  discharged  on  the  2d  day  of  December,  1864, 
having  served  but  eighty-three  days  in  all. 

This  seems  to  have  Ijeen  overlooked  heretofore,  but  as  it  is  conclusive  of  the  case 
it  will  be  unnecessary  to  discus^  the  military  status  of  the  "enrolled  Missouri 
Militia." 

Residence  is  not  required  to  perfect  title  under  section  2306,  while 
by  the  express  terms  of  section  2305  it  relates  to  those  of  whom  a 
period  of  residence  is  required.  Therefore  section  2305  necessarily 
refers  to  the  original  entiy  made  by  a  soldier,  so  that  even  in  the 
absence  of  the  express  limitation  found  in  section  2306,  based  on  sec- 
tion 2304,  said  section  2305  would  not  be  looked  to  in  determining  the 
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qualitiaition8  of  the  soldier  in  the  matter  of  an  application  under  sec- 
tion 2306.  Separate  and  distinct  classes  are  contemplated  in  sections 
2305  and  2306,  narael\%  those  honorably  discharged  on  account  of 
wounds  received  or  disability  incuiTed  in  the  line  of  duty,  and  who  are 
to  be  credited  with  the  term  of  their  enlistment  in  the  matter  of  resi- 
dence, regardless  of  the  length  of  service,  and  those  honorably  dis- 
charged after  an  actual  service  of  ninety  dax's.  While  a  soldier  who 
made  entrv  under  the  homestead  law  for  less  than  160  acres  would  be 
entitled  to  the  provisions  of  section  2305,  he  would  not  be  entitled  to 
the  provisions  of  section  2306,  unless  he  had  served  ninety  days.  The 
latter  privilege  is  only  conferred  upon  the  soldier  who,  in  the  express 
language  of  the  law,  served  for  ninety  days,  and  is  in  noway  dependent 
upon  the  completion  of  the  original  entry. 

It  is  likew^ise  contended  that  the  sections  of  the  Revised  Statutes  in 
question  should  be  construed  as  in  pari  materia  with  the  general 
system  of  homestead  laws.  That  there  is  a  well  defined  distinction 
between  the  right  of  homestead  entry  conferred  by  section  2289  of  the 
Revised  Statutes,  and  the  additional  right  conferred  upon  ceitain  sol- 
diers by  section  2306,  is  clearly  set  forth  in  the  case  of  Webster  r. 
Luther\l63  U.  S.,  331). 

The  language  employed  in  section  2306,  as  well  as  that  in  section 
2304,  is  plain  and  unambiguous.  It  is  therefore  not  open  to  interpreta- 
tion. Whatever  construction  might  possibly  be  placed  upon  the 
original  act  of  June  8, 1872,  supra^  said  act  is,  by  the  express  langua^ 
of  the  repealing  clause,  section  5596  of  the  Revised  Statutes,  no  longer 
in  force.  Resort  may  therefore  be  had  to  said  act  to  interpret  the 
sections  in  question  only  in  case  of  some  doubt  as  to  the  language 
employed  therein.  As  was  said  in  the  case  of  United  States  i\  Bowen 
(100  U.  S.,  508,  513),  which  possesses  some  similarity  to  this  one: 

Where  there  is  a  substantial  doubt  as  to  the  meaning  of  the  language  used  in  the 
revision,  the  old  law  is  a  valuable  80urc*e  of  information.  The  Revised  Statutes  must 
be  treated  as  the  legislative  declaration  of  the  statute  law  on  the  subjects  which  they 
embrace  on  the  first  day  of  December,  1873.  When  the  meaning  is  plain,  the  courts 
cannot  look  to  the  statutes  which  have  been  revised  to  see  if  Congress  erred  in  that 
revision,  but  may  do  so  when  necessary  to  construe  doubtful  language  used  in 
expressing  the  meaning  of  Congress. 

The  motion  for  review  is  herebv  denied. 


SECOND   HOMESTEAl>-SOL.DIERS'  ADDITIONAL.. 

Edgar  A.  Coffin. 

One  entitled  under  section  2  of  the  act  of  March  2, 1889,  to  make  a  second  homestead 
entry  for  160  acres,  does  not,  by  an  entr>'  under  said  act  for  a  less  area,  affect  his 
right  to  make  a  soldiers'  additional  homestead  entry  under  section  2306,  Revised 
Statutes,  where  the  aggregate  of  both  entries  does  not  exceed  such  quantity. 
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Se/y?V't<irf/  Jlitcheock  to  the  Conohisi^toner  of  the  Geheral  Land  O-ffieey 
(W.  V.  D.)  October  25, 1902.  (J.  R.  W.) 

Edgar  A.  Coffin  appealed  from  3'oiir  office  decision  of  April  22, 
1902,  rejecting  his  application  under  section  2306  of  the  Revised 
Statutes,  as  assignee  of  David  L.  Cowan,  to  enter  lots  4  and  9,  sec.  18^ 
and  NE.  i  NE.  i,  sec.  8,  T.  151  N.,  R.  25  W.,  5th  P.  M.,  79.66  acres, 
Duluth,  Minnesota. 

Cowan  is  shown  by  the  War  Department  records  to  have  rendered 
the  requisite  military  *<ervice  and  made  homestead  entry,  at  Springfield, 
Missouri,  for  the  S.  i  NE.  i,  Sec.  14,  T.  22  N.,  R.  31  \\'.,  80  acres, 
canceled  on  relinquishment  February  15, 1873,  and  November  3, 1892, 
he  made  a  second  entiy  under  section  2  of  the  act  of  March  2,  1889 
(25  Stat.,  854),  for  the  S.  i  NE.  i.  Sec.  24,  T.  22  N.,  R.  31  W.,  Spring- 
field, Missouri.  Your  office  decision  held  that  '^  his  additional  right 
under  Sec.  2306,  R.  S.,  was  exhausted  by  his  making  the  last-mentioned 
entry.     His  application  is  therefore  rejected.'' 

The  right  given  by  section  2306  of  the  Revised  Statutes  is  defined 
by  the  court,  in  Webster  v,  Luther  (163  U.  S.,  331,  340),  to  be  '^a 
compensation  for  the  person's  failure  to  get  the  full  quota  of  one 
hundred  and  sixty  acres  by  his  first  homestead  entry,"  and  (ib.,  341) 
'*•  in  the  nature  of  compensation  for  past  services,"  and  it  was  held  by 
the  couil  that  '*  It  vested  a  property  right  in  the  donee." 

On  the  other  hand,  the  right  given  by  the  act  of  March  2,  1889, 
supra^  is  the  offer  of  land  to  the  landless,  as  "public  policy  requires 
the  peopling  of  the  vacant  public  lands."     (Ib.,  340.) 

There  is,  therefore,  nothing  inconsistent  between  the  two  rights,  as 
they  have  different  purposes  and  proceed  from  different  motives  impel- 
ling legislative  action.  But  for  an  apparent  general  intent  of  the  home- 
stead laws,  as  a  whole,  to  limit  the  amount  that  may  be  accjuired  thereby 
to  a  total  of  160  acres,  or  one  quarter  section,  the  two  rights,  under 
both  acts,  might  consistently  be  exercised  to  the  full  extent.  Cowan 
having  two  distinct  rights,  limited,  however,  to  an  aggregate  of  160 
acres,  might  elect  to  make  entry  under  the  act  of  March  2,  1889,  for 
80  acres  only,  and  retain  •  his  military  right  for  the  residue.  This  is 
what  he  did.  He  might  have  taken  full  160  acres  under  the  act  of 
March  2,  1889,  and  have  waived  his  military  additional  right.  But, 
if  the  military  right  was  the  more  valuable,  it  was  an  unfettered  prop- 
ertj-  right,  which  he  might  retain  or  sell,  and  take  80  acres,  as  he  did, 
under  the  later  act.  The  object  of  that  act  is  thereby  secured;  neither 
act  is  violated  in  spirit;  and  he  is  within  the  letter  of  both. 

Your  office  decision  is  reversed. 


432  DECISIONS    RELATING    TO    THE    PUBLIC    LANDS. 

RAILROAD  GR^VNT-WITHDRAWAL— LANDS  EXCEPTED. 

NoRTHEKX  Pacific  Railway  Company. 

Lauds  included  in  the  withdrawal  upon  the  map  of  general  route  of  the  l^ke  Supe- 
rior and  ^lissi.ssippi  Railroad  at  the  date  of  the  passage  of  the  act  making  the 
grant  to  the  Northern  Pacific  Railroad  Company  were  not  "public  landp,"  and 
for  that  reasion  were  excepted  from  the  Northern  Pacific  grant. 

Secret(tn/  Hitchcock  to  the  Cotm/viasioncr  of  the  G enteral  Lrnul  Office^ 
(W.  V.  b.)        •  October  27,  1902,  (F.  W.  C.) 

The  Department  has  considered  the  appeal  by  the  Northern  Paeilic 
Railway  Company  from  your  decision  of  August  6,  1901,  wherein 
your  office  decision  of  September  20,  1900,  holding  that  the  conflicting 
claims  to  the  SW.  i  of  Sec.  3,  T.  51  N.,  R.  14  W.,  Duluth  land  district. 
Minnesota,  were  subject  to  adjustment  under  the  provisions  of  the  act 
of  July  1,  1898  (30  Stat,  597,  (520),  was  recalled  and  set  aside  and  the 
claim  of  said  company  to  said  tract  under  its  grant  made  by  the  act  of 
July  2,  18^)4  (13  Stat",  3G5)  was  rejected. 

The  tract  in  question  has  the  same  status  as  that  involved  in  the  case 
of  the  Northern  Pacific  Railway  Company  considered  in  departmental 
decision  of  July  16,  1901  (31  L.  D.,  32),  wherein  it  was  held  that  the 
reservation  of  land  on  account  of  the  grant  made  by  the  act  of  May  5. 
18()4  (13  Stat.,  ()4),  upon  the  map  of  general  route  of  the  Lake  Supe- 
rior and  Mississippi  railroad,  existing  at  the  date  of  the  pa^ssage  of 
the  act  making  the  grant  to  the  Northern  Pacific  Railroad  Company, 
w^as  sufficient  to  except  the  same  from  the  Northern  Pacific  grant  with- 
out regard  to  whether  said  land,  upon  the  definite  location  of  the  Lake 
Shore  and  Mississippi  railroad,  fell  within  the  limits  prescribed  in 
the  act  making  the  grant  for  the  last-mentioned  railroad. 

It  is  now  urged  that  there  was  no  claim  of  a  vested  right  in  the 
Lake  Superior  and  Mississippi  Railroad  Company  at  the  time  of  the 
withdraw'al  on  its  map  of  general  route;  that  the  United  States  was 
under  no  obligation  to  make  a  withdrawal  under  its  grant  until  the 
definite  location  of  the  road  (indeed,  the  authority  to  make  such  with- 
drawal is  questioned);  and  that  it  is  inequitable  to  hold,  in  the  case  of 
conflicting  grants,  that  there  is  any  exception  on  account  of  the  prior 
grant  beyond  the  lands  to  which  a  right  actually  attaches  under  such 
prior  grant. 

It  is  not  questioned  that  Congress  could  have  granted  to  the  North- 
ern Pacific  Railroad  Company  lands  which  at  the  date  of  that  grant 
were  in  a  state  of  withdrawal  or  reservation  based  solely  upon  the 
filing  of  the  map  designating  the  general  route  of  the  Lake  Superior 
and  Mississippi  railroad,  and  indicating  that  the  lands  withdrawn 
would  probabh'  be  required  to  satisfy  the  grant  in  aid  of  the  construc- 
tion of  that  road :  but  the  real  question  in  this  case  is  not  what  Con- 
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gress  could  have  done,  but,  Does  the  grant,  as  made  by  the  act  of  Julj' 
2,  1864,  include  lands  withdrawn  for  any  purpose  at  the  date  of  its 
passage  ? 

The  Northern  Pacific  grant  was  only  of  ''public  lands,"  and,  as  said 
in  Barker  v.  Harvey  (181  T.  S.,  481,  490)— 

these  words  have  acquired  a  settled  meaning  in  the  legislation  of  this  country. 
**The  words  *  public  lands'  are  habitually  used  in  our  legislation  to  describe  such 
as  are  subject  to  sale  or  other  disposal  under  general  laws."  Newhall  r.  Sanger,  92 
U.  S.,  761,  763.  *'The  grant  is  of  alternate  sections  of  public  land,  and  by  public 
land,  as  it  has  been  long  settled,  is  meant  such  land  as  is  open  to  sale  or  other  dispo- 
sition under  general  laws."  Bardon  r.  Northern*  Pacific  Railroad  Co.,  145  U.  S.,  535, 
538.     See  also  Mann  r.  Tacoma  I^nd  Co.,  153  U.  S.,  273,  284. 

A  withdrawal  of  lands  beyond  the  terminus  and  wholly  outside  of 
the  grant  in  support  of  which  the  withdrawal  was  made  was  held  valid 
in  Wolcott  V.  Des  Moines  Company  (5  Wall.,  681),  and  declared  suffi- 
cient to  withhold  the  lands  covered  by  the  withdrawal  from  the  opera- 
tion of  a  subsequent  railroad  land  grant  with  the  ordinary  reservation 
clause  in  it.  A  withdrawal  in  support  of  the  provision  for  indemnity 
in  a  railroad  land  grant  was  also  sustained  against  a  subsequent  rail- 
road land  grant,  even  where  the  lands  withdrawn  were  not  required 
to  satisf}'  the  losses  in  place.  Northern  Pacific  Railroad  Company  v. 
Musser-Sauntry  Conipan}-  (1H8  C  S.,  604).  See  also  Spencer  v, 
McDougal  (159  L.  S.,  62). 

The  authoritv  of  the  Secretary  of  the  Interior  to  make  the  with- 
drawal  on  the  tiling  of  the  map  designating  the  general  route  of  the 
Lake  Superior  and  Mississippi  railroad  can  not  be  seriously  questioned, 
and  it  follows  that  during  the  continuance  of  this  withdrawal  the 
lands  so  withdrawn  were  not '* public  lands"  within  the  meaning  of 
that  term  as  used  in  land-grant  legislation.  Minnesota  v.  Hitchcock 
(185  U.  S.,  373,  391)  is  also  in  point. 

The  object  of  the  appeal  herein  was  to  secure  a  reconsideration  of 
the  departmental  decision  of  July  16,  1901,  above  referred  to,  and 
upon  a  careful  consideration  of  the  brief  filed  in  support  of  the  appeal, 
the  Department  adheres  to  its  previous  decision,  and  3'our  office 
decision  is  therefore  accordingly  affirmed. 


raii.road  lani>-section  6,  act  of  march  3,  1887. 

Howell  v,  Hannon  et  al. 

A  person  entitled  to  make  purchase  under  the  provisions  of  section  5  of  the  act  of 
March  3, 1887,  upon  being  advised  of  an  adverse  claim  asserted  to  the  land  under 
the  homestead  law,  should  make  prompt  assertion  of  his  right  of  purchase  by 
filing  his  application  in  the  district  land  office,  and  his  failure  to  make  timely 
assertion  of  claim  under  such  circumstances  will  bar  his  right  of  purchase  as 
against  the  adverse  claimant  in  possession. 

6855— Vol.  31—01 28 
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Secretary  Ilitchcoelk'  to  the  Commissioner  of  tltt  General  Land  Office^ 
(W.  V.  D.)  October  27,  1902.  (F.  W.  C.) 

The  Department  has  considered  the  appeal  bj^  Alfred  J.  Howell  from 
your  oflBce  decision  of  April  15,  last,  rejecting  his  final  proof  offered 
under  his  homestead  entry  No.  8857,  covering  the  NE.  i  of  Sec.  33, 
T.  1  N.,  R.  8  W.,  Los  Angeles  land  district,  California,  and  awarding 
to  J.  V.  Hannon  and  Cassie  L.  Foss  the  right  to  make  purchase  of 
said  land  under  the  provisions  of  section  5  of  the  act  of  March  3,  18S7 
(24  Stat.,  550). 

This  tract  is  within  the  indemnity  limits  of  the  grant  made  bv  the 
act  of  July  27,  1860  (14  Stat,  292),  in  aid  of  the  construction  of  the 
Atlantic  and  Pacific  railroad,  which  road  was  never  constructed  in 
the  State  of  California  and  the  grant  appertaining  thereto  was  for- 
feited and  restored  to  the  public  domain  by  act  of  Congress  approved 
July  6,  1880  (24  Stat.,  123).  It  is  also  within  the  primary  limits  of 
the  grant  made  by  the  act  of  March  3,  1871  (16  Stat,  573),  in  aid  of 
the  construction  of  the  Southern  Pacific  branch  line.  Lands  having 
a  like  status  were  held  to  be  excepted  from  the  operation  of  the 
Southern  Pacific  branch  line  grant  in  United  States  i\  Colton  Marble 
and  Lime  Company,  and  United  States  v.  Southern  Pacific  Railroad 
Company  (140  U.  S.,  015),  the  date  of  the  decision  in  these  cases  being 
December  12,  1892,  but  the  particular  tnw^t  here  in  question  was  not 
involved  in  those  suits  but  was  included  in  a  later  suit  brought  by  the 
United  States,  which  was  carried  to  the  supreme  court  and  which  is 
reported  in  108  U.  S.,  1,  the  decision  being  rendered  in  the  lant- 
mentioned  case  October  18,  1897. 

Following  this  decision  your  oflBce  formulated  instructions  govern- 
ing the  formal  restoration  of  these  lands  to  entry,  which  were  con- 
tained in  your  office  letter  of  April  15,  1898,  addressed  to  the  local 
officers,  and  required  a  publication  of  the  notice  of  restoration  for  at 
least  thirty  days  prior  to  the  date  fixed  for  the  receipt  of  entries. 
This  notice  was  dul}^  given  in  the  Los  Angeles  Daily  Times,  the  date 
fixed  for  the  opening  being  September  6,  1898. 

On  November  4,  following,  Howell  made  homestead  entry  of  this 
land  and,  after  due  notice  by  publication,  submitted  final  proof  May 
10,  1901.  After  Howell  had  given  notice  of  his  intention  to  offer 
proof,  to  wit,  on  May  13,  1901,  J.Vincent  Hannon  and  Cassie  L,  Foss 
filed  their  joint  application  to  purchase  this  land  under  the  provisions 
of  section  5  of  the  act  of  March  3, 1887,  8i(j>ra^  and  on  the  date  Howell 
offered  his  final  proof  filed  protest  against  the  acceptance  of  the  same. 
Proof  was  submitted  under  the  application  to  purchase  June  27,  1901, 
against  the  acceptance  of  which  Hannon  protested  and  the  entire  mat- 
ter was  set  for  hearing  on  Jul}^  2,  1901,  on  which  date  both  parties 
appeared  and  submitted  testimony  in  support  of  their  claimed  rights 
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in  the  premises.  Upon  the  testimony  adduced  the  local  officers  found 
that  Howell  had  shown  the  utmost  good  faith  in  so  far  as  residence 
and  improvement  of  his  claim  is  concerned,  but  recommended  that  his 
proof  be  rejected  because  it  was  held  that  a  right  of  purchase  attached 
to  this  land  upon  the  passage  of  the  act  of  March  3,  1887,  which  act 
did  not  limit  the  time  within  which  the  right  must  be  asserted,  and 
that  this  right  was  prior  and  superior  to  Howell's  claim  under  his 
homestead  entry.  Upon  appeal  your  office  affirmed  the  decision  of  the 
local  officei's,  from  which  Howell  has  appealed  to  this  Department. 

The  fifth  section  of  the  act  of  March  3,  18S7,  under  which  applica- 
tion is  made  to  purchase  this  land,  provides: 

That  where  any  said  coini)any  shall  have  sold  to  citizens  of  the  United  States,  or 
to  perRoufl  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of 
its  grant,  lands  not  conveye<l  to  or  for  the  use  of  such  company  said  lands  being  the 
numbere<l  sections  prescribed  in  the  grant,  and  being  cotenninous  with  the  con- 
structed parts  of  pai<i  road,  and  where  the  lands  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  ^'rant  to  said  company,  it  shall  be  lawful  for  the  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  the  ordinary  Government  price  for  like  lands,  and  thereupon  patents  shall 
issue  therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns:  Provided^  That  all 
lands  shall  be  excepte<l  from  the  provisions  of  this  section  which  at  the  date  of  such 
sales  were  in  the  bona  fide  occupation  of  adverse  claimants  under  the  preemption  or 
homestead  law*s  of  the  United  States,  and  whose  claims  and  occupation  have  not 
since  been  voluntarily  abandoned,  as  to  which  excepted  lands  the  said  preemption 
and  homestea<l  claimants  shall  be  i)ermitted  to  perfect  their  proofs  and  entries  and 
receive  patents  therefor:  Provided  further.  That  this  section  shall  not  apply  to  lands 
settled  upon  sul)sequent  to  the  first  day  of  December,  eighteen  hundred  and  eighty- 
two,  by  persons  claiming  to  enter  the  same  under  the  settlement  laws  of  the  Unite<i 
States,  as  to  which  lands  the  parties  claiming  the  same  as  aforesaid  shall  be  entitled 
to  prove  up  and  enter  as  in  other  like  cases. 

It  is  true  that  this  act  places  no  limit  upon  the  time  within  which 
the  right  of  purchase  must  l)e  exercised,  and,  in  the  absence  of  an 
adverse  claim,  it  may  be  that  no  question  would  be  raised  by  the  Gov- 
ernment as  to  the  timely  assertion  of  the  right.  That  a  party  may  be 
guilty  of  laches  in  asserting  such  a  right,  however,  is  clearly  deter- 
mined by  the  decision  of  the  supreme  court  in  the  case  of  Galliher  r, 
Cadwell  (145  U.  S.,  368).  That  case  involved  a  claimed  right  of  pur- 
chase under  the  provisions  of  section  2  of  the  act  of  June  15,  1880 
(21  Stat.,  237),  which  section  granted  a  right  of  purchase  to  any  per- 
son who  had  theretofore  under  anv  of  the  homestead  laws  entered 
lands  properly  subject  to  such  entry,  or  to  persons  to  whom  the  right 
of  having  so  entered  homesteads  may  have  been  attempted  to  be 
transferred  by  a  hona  jide  instrument  in  writing.  In  that  case  (p. 
372)  it  was  said  })y  the  court,  in  considering  the  question  of  laches — 

The  cases  are  many  in  which  this  defence  has  been  invoke<l  and  considered.  It  is 
true,  that  by  reason  of  their  differences  of  fact  no  one  case  becomes  an  exact  prece- 
dent for  another,  yet  a  uniform  principle  pervades  them  all.  They  proceed  on  the 
assumption  tliat  the  party  to  whom  laches  is  imputed  has  knowledge  of  his  rights, 
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and  an  ample  opportunity  to  establish  them  in  the  proper  form;  that  by  reason  of 
his  delay  the  adverse  party  has  good  reason  to  believe  that  the  allejred  ri|rht^  are 
worthless,  or  have  been  abandoned;  and  that  because  of  the  chancre  in  condition  or 
relations  during  this  period  of  delay,  it  would  be  an  injustice  to  the  latter  to  permit 
him  to  now  assert  them. 

In  the  ease  under  consideration  it  is  shown  that  the  applicants  are 
dul)'  qualified  to  make  purchase  under  the  provisions  of  the  ti^fth  sec- 
tion of  the  act  of  March  3,  1887,  and  the  only  question  for  considera- 
tion is  as  to  whether  the}'  are  guilty  of  such  laches  as  estops  them 
from  asserting  their  right  of  purchase  as  against  Howell,  and  in  this 
connection  it  becomes  nec^essary  to  consider  the  acts  performed  bj'  the 
several  claimants  in  the  matter  of  their  assertion  of  claim  to  this 
land. 

So  far  as  shown  by  the  record,  the  claim  of  the  Southern  Pacific 
railroad  heretofore  asserted  to  this  land  was  first  contested  by  one 
Lockyard,  who  tendered  a  timber  culture  application  therefor  in  1886, 
which  was  rejected  by  the  local  officers  for  conflict  with  said  grant. 
From  such  rejection  he  appealed,  the  case  being  finalh'  disposed  of  by 
departmental  decision  of  December  6,  1890  (not  reported),  wherein 
the  action  of  the  local  officers  was  affirmed. 

Lockyard  relinquished  his  claim  fonnerl}'  asserted  to  this  land  to 
Frank  B.  Foss,  husband  of  Cassie  L.  Foss,  who  moved  upon  the  land 
with  his  family  in  1887,  and  continued  to  reside  thereon  until  about 
Januar}',  1892,  erecting  thereon  a  valuable  house.  Finding  that  under 
the  then  existing  rulings  he  w^ould  be  unable  to  acquire  title  under 
the  settlement  laws,  he  entered  into  negotiations  with  the  railroad 
company  to  ai^quire  its  title,  and  on  August  2(5,  1891,  that  company, 
in  consideration  of  J^85(),  executed  a  quit-claim  deed  to  this  land,  in 
favor  of  William  H.  Foss,  the  father  of  Frank  B.  Foss.  Shortly 
thereafter  Frank  B.  Foss  and  his  familv  removed  from  the  land,  and 
have  not  since  resided  thereon.  The  house  built  bv  Foss  was  sold  bv 
him,  and  removed  from  the  land  before  the  settlement  thereon  by 
Howell,  as  hereinafter  stated. 

About  the  time  that  Fmnk  B.  Foss  removed  from  the  land  one 
McCullock  attempted  to  initiate  claim  thereto  under  the  settlement 
laws,  his  claim  being  rejected  for  conflict  with  the  Southern  Pacific 
grant,  and  he  was  succeeded  by  one  Anson,  who  in  turn  sold  his 
possessory  claim  to  Howell,  the  present  claimant. 

Howell  settled  uix)n  the  land  in  April,  1898,  and  has  resided  thereon 
with  his  family  continuously  ever  since.  At  the  time  of  his  settle- 
ment thereon  there  were  no  improvements  upon  the  land  excepting 
those  placed  thereon  by  McCullock  and  Anson  and  purchased  by 
Howell.  He  now  has  a  house,  barn,  fencing  and  other  improvements 
of  the  value  of  $600.  He  has  a  garden  covering  about  an  acre,  but 
has  used  the  land  chiefly  for  grazing  cattle  and  as  a  bee  ranch,  having 
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180  stands  of  bees.  Howell  knew  of  the  outstanding  quitclaim  deed 
from  the  railroad  conapany  to  William  H.  Foss  at  the  time  he  made 
settlement. 

It  seems  that  upon  the  local  office  records  is  the  following  notation 
under  section  33,  T.  1  N.,  8  W.:  ''NE.i,  F.  B.  Foss,  Pomona,  or 
Baxter,  Los  Angeles,  to  be  notified  in  case  any  filing  is  offered,  for  he 
has  a  quitclaim  deed  from  the  railroad."  Just  when  this  notation  was 
placed  upon  the  local  office  records  is  not  shown,  and  in  the  examina- 
tion of  Frank  B.  Foss,  at  the  hearing,  he  stated  that  he  did  not  know. 
He  swears  that  he  never  received  anv  notification  that  this  land  was 
open  to  entry,  and  that  the  first  knowledge  he  had  of  Howell's  posses- 
sion was  in  May,  1899,  when  visiting  the  land  with  his  father.  Just 
what  occurred  at  the  time  of  said  visit  is  in  some  doubt,  but  it  seems 
that  Frank  B.  and  Willitira  H.  Foss  were  then  fullv  advised  of  Howell's 
adverse  claim  and  possession.  Foss  did  not  infonii  Howell  that  he 
claimed  a  right  of  purchase  under  the  act  of  March  3,  1887;  in  fact, 
the  record  does  not  indicate  that  he  then  had  any  intention  of  asserting 
any  such  right. 

Being  informed  of  Howell's  adverse  possession  and  of  his  entry 
made  of  the  land  under  the  homestead  law,  it  was  incumbent  ui)on 
Foss,  if  intending  to  purchase  the  land  under  the  act  of  1887,  to  make 
prompt  assertion  of  his  right  so  to  do  by  filing  his  application  in  the 
district  land  office.  This  he  failed  to  do  and  it  was  not  until  after  the 
lapse  of  about  two  3'ears,  and  only  after  Howell  had  published  notice 
of  his  intention  to  offer  final  proof,  that  William  B.  Foss  transferred 
the  land  to  Cassie  L.  Foss  and  she  and  her  husband  in  turn  transferred 
a  one-third  interest  therein  to  J.  V.  Hannon,  who,  by  the  way,  is  the 
attorney  engaged  in  the  proset^ution  of  the  pending  application  of 
purchase,  when  application  to  make  purchase  under  the  act  of  1SS7 
was  filed. 

In  the  case  of  Galliher  r,  Cadwell,  miprft^  it  was  said  by  the  court 
(p.  373)  after  citations  from  many  cases  bearing  upon  the  doctrine  of 
laches: 

But  it  is  unnecessary  to  multiply  cases.  They  all  proceed  upon  the  theory  that 
laches  is  not  like  limitation,  a  mtre  matter  of  time,  but  principally  a  question  of  the 
inequity  of  permitting  the  claim  to  be  enforced — an  inec^uity  founded  upon  some 
change  in  the  condition  or  relations  of  the  property  or  the  parties. 

When  it  is  remembered  that  land  having  a  status  of  that  here  in 
question  was,  as  early  as  IHlii^,  held  to  be  excepted  from  the  operation 
of  the  Southern  Pacific  grant;  that  after  prolonged  litigation  this  par- 
ticu^ir  land  with  many  thousand  acres,  was  in  1897  held  to  be  excepted 
from  that  grant;  that  due  notice  of  the  opening  of  these  lands  to  entry 
was  given  by  publication  in  a  leading  newspaper  of  Los  Angeles;  that 
the  purchaser  from  the  company  had  actual  notice  of  the  adverse  pos- 
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Hcssion  of  Howell  in  May,  1899;  and  that  no  steps  were  taken  to  assert 
a  right  of  purchase  under  the  act  of  1887  until  two  years  thereafter, 
during  which  time  Howell  was  continually  improving  the  land,  and 
that  such  right  was  then  asserted  only  because  of  Howell's  published 
notice  of  intention  to  offer  final  proof  under  his  homestead  entry 
allowed  nearly  three  years  before,  it  seems  clear  that  justice  requires 
that  as  against  the  claim  of  Howell  this  claimed  right  of  purchase  be 
not  now  recognized. 

Your  office  decision  is  therefore  accordingly  reversed  and  the  case 
herewith  remanded  for  your  consideration  of  Howell's  claim  under  his 
entry  and  proof  heretofore  submitted. 


school  lani>-indemnity  selection-assignment  of  base. 

Instructions. 

The  assignment  by  a  State,  as  a  base  for  the  selection  of  land  as  indemnity  under  its 
school  grant,  of  a  portion  only  of  a  smallest  legal  subdivision,  where  the  whole 
of  that  legal  subdivision  has  been  lost  to  the  State,  will  not  be  accepted  by  the 
Department. 

Seci'eiary  HHchcock  to  the  Connniml.mier  of  the  Geiural  La>nd  Office^ 
(W.  V.  D.)  Octoher  W.  im.  (V.  B.) 

Your  letter  of  July  16,  1902,  wherein  j'ou  ask  instructions  relative 

to  indemnity  school  land  selections,  has  been  received  and  considered. 

The  question  about  which  3'ou  ask  advice  is  stated  by  you  as  follows: 

May  the  State  select  a  tract  containing  less  than  40  acres,  and  use  as  a  basis  there- 
for an  equal  area  in  a  full  40-acre  legal  subdivision,  alleged  to  have  been  lost  to  the 
State,  because  of  its  mineral  character,  when  it  does  not  appear  in  the  application 
what  particular  part  of  the  40-acre  tract  is  so  used,  nor  from  the  records  that  any 
particular  portion  of  the  40-acre  tract  is  lost  to  the  State  apart  or  separate  from  its 
status  as  a  part  of  the  full  40-acre  tract? 

It  is  assumed  that  you  wish  to  be  advised  whether  a  State,  having 
selected  under  its  school  grant,  as  indemnitj'  land,  a  legal  subdivision, 
containing  less  than  40  acres,  the  Department  will  accept  as  a  base 
therefor  the  assignment  of  an  equal  number  of  acres  in  the  larger  area 
of  ft  legal  subdivision  containing  40  acres,  theretofore  lost  to  the 
State,  without  a  specific  designation  of  the  particular  part  of  the  lost 
subdivision  thus  assigned  as  a  base. 

The  circulars  and  decisions  of  the  Department,  cited  in  your  letter, 
seem  .sufficiently  to  answer  the  inquiry  in  the  negative  and  to  show 
that  it  is  not  allowable  to  assign  as  a  basis  a  portion  of  the  smallest 
legal  subdivision  whether  the  particular  part  thus  assigned  be  specitic- 
kHv  designated  or  not.     No  reason  is  suggested  why  the  rules  thus 
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laid  down  should  be  departed  from,  whilst  good  administration  requires 
they  should  be  rigidly  adhered  to. 

The  primal  rule  is  that  all  selections  should  be  made  and  bases 
assigned  of  legal  subdivisions  equal  in  area.  This  rule  should  also  be 
followed,  if  possible,  where  the  legal  subdivisions  are  of  less  than  the 
full  quantity. 

But  necessarily  there  are  exceptions  to  this  general  rule.  Where, 
for  a  sufficient  reason,  the  lost  basis  is  a  fraction  less  than  40  acres 
and  it  is  not  practicable  to  find  a  desirable  fractional  subdivision  of 
eqiial  area,  one  may  be  selected  containing  ^^a  little  more  or  a  little 
less,"  the  difference  to  be  charged  or  credited  to  the  State  and  dis- 
posed of  in  the  course  of  the  adjustment  of  the  grant,  as  stated  in  the 
case  of  Melvin  et  al,  v.  California  (6  L.  D.,  702),  cited  by  you.  But  it 
is  not  permitted  to  assign,  as  a  base,  or  part  of  a  base,  for  a  selection, 
only  a  portion  of  the  smallest  legal  subdivision  where  the  whole  of 
that  legal  subdivision  has  been  lost  to  the  State. 


INDIAN  LANDS-ALLOTMENTS-RIECTMENT  OF  INTRUDERS. 

Opinion. 

The  guardianship  and  control  of  the  United  States  over  the  Indians  continues  after 
their  lands  have  been  allotted  to  them  in  severalty  and  after  they  have  become 
citizens  of  the  United  States,  and  the  government  has  full  authority  to  use  mili- 
tary force  to  eject  intruders  from  the  allotments  of  the  Indians. 

AsHi^tafit  Attoimey- General    Van   Devanter   to  the  Secretary  of  the 

Interu^,  Noveialer  15,  1902.  (W.  C.  P.) 

The  Indian  agent  at  Kiowa  agency,  Oklahoma,  having  reported  that 
numerous  cattle  owners  have  come  with  their  herds  upon  lands  allotted 
to  Indians  in  the  Kiowa  agency  without  authorit3%  and  having  refused 
upon  his  demand  to  remove  from  such  allotments,  and  that  he  can  not 
eject  these  trespassers  jvith  the  Indian  police,  the  Commissioner  of 
Indian  Affairs  submitted  the  matter  with  the  recommendation  that  the 
President  be  requested  to  direct  the  Secretary  of  War  to  order  a  suffi- 
cient military  force  to  the  Kiowa  agency  to  eject  all  intruders  from 
the  Indian  allotments.  You  have  submitted  the  matter  for  my  ''views 
and  opinions  as  to  the  authority  of  the  Secretary  in  this  matter." 

A  similar  complaint  was  made  by  this  agent  in  October,  1901,  and 
this  Department  requested  the  President  to  send  troops  to  that  agency 
for  the  purpose  of  removing  intruders,  basing  such  action  upon  the 
opinion  of  Attorney -Geneml  Miller,  of  March  12, 1890  (19  Ops.,  511). 
In  that  opinion  the  Attorney- General  referred  to  an  opinion  of  Acting 
Attorney-General  Jenks  of  July  27,  1888  (19  Ops.,  1(51),  holding  that 
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a  State  had  not  the  power  to  tax  lands  occupied  by  Indians  as  separate 
allotments  under  the  then  existing  legislation,  and  continued  as  follows: 

As  will  be  seen  by  that  opinion,  the  conclusions  there  reached  rest  lai^ly  upon 
the  proposition  that  notwithstanding  the  Indians,  by  taking  separate  allotments, 
have  made  a  first  and  a  long  step  toward  civilization  and  independent  citizenship, 
yet  they  are  still  in  a  state  of  pupilage  and  under  the  guardianship  of  the  General 
Government.  Upon  the  same  ground,  I  am  clear  that  it  has  not  been  the  intention 
of  Congress,  in  any  legislation  so  far,  to  put  these  Indians,  who  take  such  separate 
allotments,  entirely  ujx)n  their  own  resources  or  to  withdraw  the  Government's 
guardianship,  supervision,  and  protection.  The  fact,  if  there  were  no  other,  that 
their  lands  so  allotted  are  made  inalienable,  that  the  allottee  has  no  power  to  cum- 
ber or  charge  the  same  with  debt,  would  be  a  clear  indication  that  Congress  had  not 
intended  to  remit  him  to  courts  of  law  for  the  protection  of  those  lands;  for  it  would 
be  worse  than  idle  to  expect  a  man  so  untutored,  so  improvident,  so  much  of  a  child 
that  he  can  not  be  trusted  with  a  control  over  his  property,  would  be  able,  without 
any  power  to  charge  that  property  for  any  purpose,  to  protect  the  same  in  a  court  of 
law.  In  other  words,  I  am  entirely  clear  that  it  is  the  duty  of  the  Government  to 
protect  these  Indian  allottees  in  the  enjoyment  of  their  allotments. 

« 

And  as  to  the  authority  to  use  the  United  States  troops  for  the  pro- 
tection of  the  Indians  in  the  use  and  possession  of  their  allotments, 
the  Attorney-General  said : 

The  Supreme  Court  has  repeatedly  decided  that  "  Indian  country*'  is  all  country 
to  which  the  Indian  title  has  not  been  extinguished.  The  Indian  title  to  the  lands 
allotted  in  these  reservations  under  the  act  of  March  2,  1889,  is  modified,  but  I  do 
not  think  it  can  be  said  to  be  extingui}?hed.  In  pursuance  of  treaties  with  the 
Indians  the  lands  are  partitioned  in  severalty  to  the  Indians,  not  because  the  ordinary' 
Indian  title  has  been  totally  extinguished,  but  because  the  Indians  have  consente<l 
to  such  arrangement.  This  being  so,  and  in  view  of  the  relation  of  guardianship,  the 
Government  still  bears,  and  the  duty  of  protection  it  still  owes  to  these  Indian.?,  I 
have  no  doubt  of  the  right  of  the  President  to  use  the  troops  for  the  protection  of 
these  allotments. 

Full  authority  is  found  in  this  opinion  for  the  action  recommended 
by  the  Commissioner  of  Indian  Affairs: 

The  continued  guardianship  and  control  of  the  United  States  over 
the  Indians,  after  their  lands  have  been  allotted  to  them  in  severalty 
and  after  thev  have  become  citizens  of  the  United  States  has  been 
fully  sustained  by  the  courts.  Eells  et  aL  v,  Ross  ((»4  Fed.  Rep.,  417, 
420);  Beck  i\  Flournoy  Live  Stock,  etc.,  Co.  (65  Fed.  Rep.,  30,  35); 
United  States  /\  Flournoy,  etc.,  Co.  (69  Fed.  Rep.,  886,  891);  Farrell 
r.  United  States  (110  Fed.  Rep.,  942);  State  v.  Columbia  George  (65 
Pac.  Rep.,  604). 

Approved,  November  15,  1902. 
E.  A.  Hitchcock,  AStcretarf/. 
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desert  land  entry— compactness-sec.  1,  act  of  march  3,  1877» 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  6'.,  November  28^1902, 
Registers  and  Receivers, 

United  States  Land  Offi<'.es  In  Arizona^ 

Callfmmia,  Colorado^  Idaho ^  Montana, 

Nevada^  Neiv  Me,rlco,  JVbrth  Dakota^  Oregon^ 

South  Dakota,  Utah,  Washington  and  Wyoming, 
Gentlemen:  Your  attention  is  called  to  the  requirement  of  the  last 
proviso  of  section  1,  act  of  March  3,  1877  (19  Stat.,  377): 

Provided f  That  no  person  shall  be  permittetl  to  enter  more  than  one  tract  of  land^ 
and  not  to  exceed  six  hundred  and  forty  acres,  which  shall  f>€  in  compact  form. 

The  requirement  by  said  act  that  desert  land  entries  '^shall  be  in 
compact  form"  was  not  changed  by  the  amendment  to  said  law  by  the 
act  of  March  3,  1891  (26  Stat.,  1095). 

You  are  hereby  directed  to  require  claimant,  in  all  cases  where  the 
land  included  in  a  desert  land  application  does  not  form  a  compact 
body  (that  is,  where  there  is  a  material  departure  from  a  techniciil  half- 
section  or  lesser  legal  subdivision)  to  either  amend  the  application  so 
as  to  take  land  in  a  compact  form  or  to  furnish  an  affidavit  corrobo- 
rated by  two  witnesses,  showing  that  the  entr}^  is  as  compact  as  may 
be,  taken  in  relation  to  the  topography  of  the  surrounding  coimtry 
and  the  prior  appropriation  of  adjacent  lands.  This  affidavit  should 
be  in  addition  to  the  other  papers  in  the  case  and  should  set  forth 
clearly  and  in  detail  the  facts  in  relation  thereto. 

Your  strict  attention  to  this  matter  is  requested,  in  order  that  the 

time  and  labor  involv^ed  in  curing  these  defects  by  this  office  may  be 

reduced  to  a  minimum. 

Very  respectfully, 

BiNGER  Hermann,  Co/zt/nlssloner. 
Approved: 

E.  A.  Hitchcock,  Secretary, 


AL.A8KAX   I^ANDS-H0MESTEAI>-80M>IERS'  ADDITION  A  Lr- ASSIGNEE. 

Instructions. 

The  limitation  in  the  last  provif«o  to  section  1  of  the  act  of  May  14,  1898,  relating  to- 
entries  of  public  lands  in  the  district  of  Alaska,  "that  no  homestead  shall  exceed 
eighty  acre^  in  extent,"  applies  to  the  acreage  that  may  be  included  in  a  single- 
homestead  entry,  and  does  not  limit  the  numVjerof  entries  that  may  be  ma<le  by 
an  assignee  of  several  soldiers'  additional  rights  under  section  230(>,  Revised 
Statutes. 
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Secretainf  Hitchcock  to  the  Commwmxner  of  the  General  Land  Office^ 
(W.  V.  D.)  Devemher  -4,  1902.  (A.  S.  T.) 

This  Department  is  in  receipt  of  your  letter  of  November  21,  1902, 
requesting  instructions  as  to  whether  or  not  the  last  proviso  to  sec- 
tion 1  of  the  act  of  May  14,  1898  (30  Stat.,  409),  places  a  limitation 
upon  the  right  of  the  assignee  of  a  soldier^s  additional  right  of  home- 
stead entry  under  section  2306  of  the  Revised  Statutes,  so  as  to  pre- 
vent the  assignee  of  several  of  such  additional  rights  from  making 
several  entries  of  eighty  acres  each  thereunder  of  public  lands  in  the 
district  of  Alaska. 

Said  proviso  is  as  follows:  ''And  it  is  further  provided  that  no 
homestead  shall  exceed  eighty  acres  in  extent." 

You  express  the  opinion  that  the  nuniher  of  entries  that  may  be 
made  by  an  assignee  is  not  limited  b^^  the  terms  of  this  proviso,  and 
in  this  conclusion  the  Department  concurs.  The  limitation  is  placed 
upon  the  acreage  that  may  be  included  in  a  single  homestead  entry, 
and  can  not  apply  to  an  assignee  who  in  the  exercise  of  the  additional 
right  does  not  seek  to  take  in  any  one  entry  more  than  eightN'  acres. 


HUTTON   ET  AL.  V.  FORBES. 

Motion  for  re-review  of  departmental  decision  of  May  3,  1902,  31 
L.  D.,  325,  denied  by  Secretary  Hitchcock,  December  5,  1902. 


railroai>  grant— excepted  lands-preemption  filing. 

Union  Pacific  Railway  CJompany. 

A  pre-emption  filing  accepted  by  the  local  officers  and  placed  of  record,  which  was 
subsisting  at  the  date  of  the  definite  location  of  the  line  of  the  Union  Pacific 
railway  opposite  the  tract  covered  thereby,  excepts  said  tract  from  the  grant 
made  by  the  act  of  July  1,  1862,  to  aid  in  the  construction  of  said  road,  withoat 
regard  to  the  qualification  of  the  person  making  such  filing. 

Secretary  Hitchcock  to  the  Ccnmnlssiimer  of  the  General  Land  Ofice^ 
(W.  V.  D.)  December  8, 1902.  (F.  W.  C.) 

The  Union  Pacific  Railway  Companj^  has  appealed  from  your  office 
decision  of  August  2,  last,  holding  that  the  W.  i  of  SW.  \  of  Sec.  9, 
T.  1  S.,  R.  70  W.,  Denver  land  district,  Colorado,  was  excepted  from 
the  grant  made  by  the  act  of  July  1,  1862  (12  Stat.,  489),  and  July  2, 
1864  (13  Stat.,  356),  under  which  it  claims  this  land,  b}'  reason  of  the 
pret^mption  declaratory  statement  filed  December  26, 1868,  by  Timothy 
Shanahan,  alleging  settlement  the  same  day,  which  filing  was  a  sub- 
sisting claim  of  record  at  the  date  of  the  definite  location  of  the  line 
of  said  road  opposite  this  tract,  to  wit,  August  20,  1869. 

In  the  appeal  it  is  urged  that  said  filing  was  an  absolute  nullity 
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because  the  records  of  your  office  showed  that  the  preCmptor  had, 
prior  to  making  the  filing  in  question,  exhausted  his  preemptive  right 
by  reason  of  tiling  a  declaratory  statement  on  July  10,  1865,  for  the 
E.  i  of  SW.  i  and  SW.  i  of  SE.  i,  Sec.  3,  T.  1  S.,^R.  70  W.,  Denver 
land  district,  Colorado,  and  that  the  filing  covering  the  tract  in  ques- 
tion could  not  therefore  serve  to  except  the  tract  filed  for  from  the 
operation  of  the  railroad  grant. 

There  is  nothing  in  the  record  now  before  the  Department,  except 
identity  of  name,  tending  to  show  that  said  filings  were  made  by  one 
and  the  same  person.  If  it  be  admitted,  however,  that  both  of  said 
filing^s  were  made  by  one  and  the  same  pei*son,  and  that  Shanahan  was 
by  reason  of  his  first  filing  disqualified  from  making  another,  it  never- 
theless remains  a  fact  that  the  local  officers  in  permitting  him  to  make 
a  second  filing  gave  recognition  to  bis  claim  and  entered  the  same  upon 
the  records,  and  the  fact  that  the  second  filing  may  not  have  been  en- 
forcible  by  Shanahan  and  might  have  been  canceled  by  the  Depart- 
ment upon  its  own  motion,  can  not  affect  the  question  as  to  whether 
the  tract  covered  by  said  second  filing  passed  under  the  railroad  grant. 

In  considering  the  question  as  to  the  effect  upon  a  railroad  land 
grant  of  a  record  claim  on  the  part  of  an  individual  under  the  home- 
stead or  preemption  law,  existing  at  the  date  of  the  attachment  of 
rights  under  such  gmnt,  it  was  held  by  the  supreme  court  in  the  case 
of  Whitney  v.  Taylor  (158  U.  S.,  85,  93): 

It  was  enough  that  the  claim  existed,  and  the  question  of  its  validity  was  a  mat- 
ter to  be  settled  between  the  government  and  the  claimant,  in  respect  to  which  the 
railroad  company  was  not  permitted  to  be  heard. 

Sec  also  Hastings  and  Dakota  R.  R.  Co.  v.  Whitney  (132  U.  S.,  357, 
364);  Union  Pacific  R.  R.  O).,  Central  Branch,  v,  Peterson  (2S  L.  D., 
32). 

The  decision  of  your  office  is  therefore  accordingly  aflSrmed. 


homestead-soldiers'  additional-sections  8806  axd  «807, 

revised  statittes. 

Homer  E.  Brayton. 

The  widow  of  a  soldier  who  made  homestead  entry  in  her  own  right,  prii>r  to  the 
adoption  of  the  Revised  Statutes,  for  less  than  160  acres  of  land,  is,  by  virtue  of 
the  provisions  of  sections  2306  and  2307  of  such  statutes,  entitled  to  an  additional 
homestead  right,  and  if  she  fails  to  exercise  such  right  it  becomes  upon  her 
death  an  asset  of  her  estate,  subject  to  distribution  as  other  personal  property. 

Stfcretar^  Hitchcock  to  ths  Comhumumer  of  the  Gtiieral  Land  O'jfice^ 
(W.  V.  D.)  Dectfiuhi^v  9,  1902.  (G.  B.  G.) 

This  is  the  appeal  of  Homer  E.  Brayton,  assignee  of  John  W. 
Brown,  administrator  of  the  estate  of  Mason  G.  Whitney,  deceased, 
from  your  office  decision  of  August  23,  1902,  denying  his  application 
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to  enter  under  sections  2806  and  2307  of  the  Revised  Statutes  the  NE. 
i  of  the  NE.  i  of  Sec.  15,  T.  14  S,,  R.  70  W.,  Pueblo  land  district, 
Colorado. 

It  appears  that  the  said  Mason  G.  Whitney  served  more  than  ninety 
days  in  the  United  States  army  during  the  war  of  the  rebellion,  and 
afterwards  died  without  having  exercised  a  right  of  homestead. 
March  31,  1870,  which  was  prior  to  the  adoption  of  the  Revised 
Statutes,  his  widow,  Emily  Whitney,  made  homestead  entry,  in  her 
own  right,  for  80  acres  of  land  at  the  Springfield  land  ofiice,  Missouri. 
She  afterwards  died  without  having  exercised  an  additional  right  of 
homestead.  Februaiy  7,  1901,  John  W.  Brown,  administrator  of  the 
estate  of  Masrm  G,  WJdtneij^  transferred  and  assigned  to  one  William 
E.  Moses  the  claimed  interest  of  said  estate  in  an  additional  homestead 
right  to  40  acres  of  land,  and  on  June  24,  1901,  the  said  Moses  trans- 
ferred and  assigned  it  to  the  appellant,  Brayton.  Thus  stated,  this 
case  is  in  all  essential  respects  the  $?ame  as  the  case  of  ex  parte  E.  J. 
McLaughlin  (not  reported),  decided  by  the  Department  July  25, 1902. 
In  that  case,  citing  the  previous  case  of  Sierra  Ijumber  Company  (31 
L.  D.,  349),  it  was  held,  in  substance,  that  the  widow  of  a  soldier,  who 
made  entry  in  her  own  right  prior  to  the  adoption  of  the  Revised 
Statutes  for  less  than  160  acres  of  land,  was  by  virtue  of  the  provi- 
sions of  sections  23U0  and  2307  of  such  statutes  entitled  to  an  additional 
homestead  right,  and  further  that,  not  having  exercised  the  right,  it 
became  upon  her  death  an  asset  of  her  estate,  subject  to  distribution 
as  other  personal  proptrty. 

It  is  earnestly  insisted  in  the  present  case  that  the  decision  in  the 
McLaughlin  case  is  wrong  in  so  far  as  it  is  therein  held  that  upon  the 
death  of  the  widow  the  additional  right  becomes  an  asset  of  her  estate, 
and  it  is  argued  that  under  such  circumstances  the  right  becomes  an 
a.sset  of  the  estate  of  the  soldier. 

The  Department  sees  no  sufficient  reason  for  changing  its  ruling  on 
this  question.  The  soldier  who  died  without  having  exercised  a  right 
of  homestead  never  had  an  additional  right,  the  additional  right  con- 
ferred upon  th('  soldier  by  section  2306  being  dependent  upon  the  fact 
that  he  had  previonsly  entered  a  (|uantity  of  land  less  than  160  acres 
under  the  homestead  law.  If,  then,  he  died  without  being  seized  of 
any  right  conferred  by  said  section,  how  can  it  be  well  said  that  upon 
his  death  the  right  became  an  asset  of  his  estate?  The  additional  right 
conferred  by  sections  2306  and  2307  may  be  either  for  the  soldier  or 
his  widow,  and  the  circumstiinces  of  the  case  will  controJ.  If  the  sol- 
dier made  the  original  entry,  the  additional  right  is  his,  but  if  the 
original  entry  was  made  by  the  widow,  the  additional  right  is  hers. 
Upon  her  failure  to  exercise  it  during  her  life,  it  becomes  an  asset  of 
her  estate,  and  as  such  is  not  subject  to  the  control  of  the  administra- 
tor of  the  soldier's  estate. 

The  decision  appealed  from  is  affirmed. 
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OKLAHOMA  LAND— HOMESTEAD-COMMUTATION— ACT  OF  JUNE  6,  1900. 

Instructions. 

Commutation  mav  be  allowed  of  all  homestead  entries  made  under  the  act  of  June 
6,  1900,  without  reference  to  whether  the  entry  man  had  previously  commuted 
an  entry  under  section  2301  of  the  Revised  Statutes. 

Seci^etary  Hitchcock  to  the  Comminmrner  of  tJte  General  Land  Office^ 
(W.  V.  D.)  Dec,e)nhev22,  1902.  (G.  B.  G.) 

Y'our  office  communication  of  December  10,  1902,  recites  tliat  one 
E.  P.  McMahon  has  entered,  at  Lawton,  Oklahoma,  a  tract  of  land 
under  the  act  of  June  6, 1900  (31  Stat.,  672,  676, 679-680),  and  that  pre- 
vious to  making  such  entry  he  had  made  an  entry  of  a  tract  of  land  in 
South  Dakota,  and  perfected  the  same  b}"  commutation  under  section 
2301  of  the  Revised  Statutes;  that  he  now  seeks  to  commute  the  entry 
made  in  Oklahoma  under  the  said  act  of  June  6,  1900;  and  that  in  view 
of  the  fact  that  there  are  a  number  of  persons  occupying  the  same 
status  who  desire  and  are  offering  to  make  commutation  proof  upon  the 
lands  entered  bv  them  in  Oklahoma,  and  in  view  of  the  fact  that  a 
decision  by  your  office  upon  this  question  might  not  be  sustained  by  the 
Department,  and  might  therefore  result  in  harm,  a  question  is  sub- 
mitted, whether  under  the  law  these  entries  mav  be  commuted  to  cash. 

The  act  of  June  6,  1900,  supra^  provides  that  lands  acquired  by 
agreement  from  the  Comanche,  Kiowa,  and  Apache  tribes  of  Indians, 
in  the  Indian  Territory,  of  which  these  lands  seem  to  be  a  part,  shall 
be  open  to  settlement  "under  the  geneml  provisions  of  the  home- 
stead and  townsite  laws  of  the  United  States,"  subject  to  several  pro- 
visos, one  of  which  is: 

That  in  all  homestead  entries  where  the  entryman  has  resided  upon  and  improved 
the  land  entered  in  good  faith  for  the  period  of  fourteen  months,  he  may  commute 
his  entry  to  cash  upon  the  payment  of  one  dollar  and  twenty-five  cents  per  acre. 

By  an  act  of  June  5,  1900,  entitled,  '"An  act  for  the  relief  of 
the  Colorado  Cooperative  Colony,  to  permit  second  homesteads  in  cer- 
tain cases,  and  for  other  purposes"  (31  Stat.,  267,  269-270),  it  is  pro- 
vided: 

That  any  person  who  has  heretofore  made  entry  under  the  homesteati  laws  and 
commuted  the  same  under  the  provisions  of  section  twenty-three  hundred  and  one 
of  the  Revised  Statutes  of  the  United  States,  and  the  amendments  thereto,  shall  be 
entitled  to  the  benefits  of  the  homestead  laws  as  though  such  former  entry  had  not 
been  made,  except  that  commutation  under  the  provisions  of  section  twenty -three 
hundred  and  one  of  the  Revised  Statutes  shall  not  be  allowed  of  an  entry  made 
under  this  section  of  this  act. 

In  view  of  these  statutes,  the  question  submitted  is,  whether  the 
provisions  of  the  act  of  June  5,  1900,  above  quoted,  operate  as  a 
limitation  upon  that  provision  of  the  act  of  June  6,  1900,  which 
authorizes  the  commutation  of  "all  homestead  entries"  of  lands 
acquired  by  agreement  with  the  Comanche,  Kiowa,  and  Apache 
tribes  of  Indians. 
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Your  oflSce  suggests  that  no  such  limitation  exists,  and  the  Depart- 
ment is  constrained  to  concur  in  this  view. 

The  provision  referred  to  in  the  act  of  June  5,  190(),  is  a  general 
one,  while  that  referred  to  in  the  act  of  June  6,  1900,  is  special.  To 
the  extent,  therefore,  that  they  are  in  conflict  the  later  statute  would 
prevail,  and  the  later  statute  provides  that  commutation  may  be 
allowed  of  all  homestead  entries  made  under  that  act,  without  reference 
to  the  fact  whether  the  entryman  had  previously  commuted  an  entry 
under  section  2801  of  the  Revised  Statutes.  Moreover,  the  provision 
in  the  act  of  June  5,  1910,  limiting  the  right  of  commutation  to 
instances  where  the  entrvman  had  not  theretofore  commuted  an  entrv 
under  the  provisions  of  section  2301,  only  applies  to  entries  made 
under  that  act,  and  the  entries  in  question  were  not  made,  and  com- 
mutation is  not  sought,  under  the  act  of  June  5,  1900. 

The  Department  is  of  opinion  that  there  is  nothing  in  the  act  of 
June  5,  1900,  which  operates  to  prevent  the  completion  by  commuta- 
tion of  homestead  entries  made  under  the  act  of  June  6,  1900. 


PRrV^ATE  CLAIM-IUGIIT  OF  PUllCH ASE-SEC.  7,  ACT  OF  JULY  23,  1866. 

CouTs  V.  Strigkler  et  al. 
(Rancho  Buena  Vista.) 

The  use  of  uninclosed  land  for  the  pasturing  of  stock,  and  the  exchision  of  others 
therefrom  by  means  of  a  keeper  or  herder,  constitutes  poeseflsion  thereof,  within 
the  meaning  of  section  7,  act  of  July  23,  1866. 

The  word  "improved"  as  used  in  said  section  contemplates  the  utilization  of  the 
lands  applie<l  for  under  said  section  for  some  recognized  purpose  of  settled  and 
civilize<l  life,  not  necessarily  by  the  erection  thereon  of  buildings  like  houses  and 
barns,  especially  where  such  structures  are  located  on  adjacent  land  and  are 
adapted  to  use  on  the  land  applied  for.  Lands  so  used  and  occupied  are  within 
the  intendment  of  the  statute. 

The  right  of  purchase  under  said  section  is  not  defeated  by  adverse  settlement 
claims,  acquired  after  the  passage  of  said  act,  with  full  knowledge  and  notice  of 
the  right  asserted  by  the  grant  claimant  to  the  lands  upon  which  settlement  was 
so  made. 

Acting   Secretary  Ryan    to   the    ComnutiHioner  of  the  Ginieral   Land 
(W.  V.  D.)  Offiet,  Dtcemhet^  27,  1902.  (J.  R.  W.) 

Cave  J.  Couts,  administrator  of  the  estate  of  Cave  J.  Couts,  deceased, 
appealed  from  your  office  decision  of  May  28,  1902,  rejecting  his 
application,  under  section  7  of  the  act  of  July  23,  1866  (14  Stat,  218), 
to  purchase  certain  lands  on  final  survey  excluded  from  the  Kancho 
Buena  Vista,  Los  Angeles  land  district,  California, 

December  27,  1897,  the  administrator  of  the  estate  of  Cave  J.  Couts, 
deceased,  filed  in  the  office  of  the  surveyor-general  for  California  his 
application  to  purchase  certain  lands  excluded  from  the  final  survey 
of  the  Rancho  Buena  Vista.     As  the  survey  ordered  for  connecting 
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the  public  surveys  with  the  final  survey  of  the  grant  wa»s  not  com- 
pleted, the  applicant  did  not  describe  by  legal  subdivisions  the  tracts 
applied  for,  but  filed  a  map  showing  their  location  and  a  chain  of  con- 
veyances from  the  original  grantee,  making  a  prima  facie  case.  Sev- 
eral settlers  filed  protests  against  Couts's  application,  and  your  oflSce 
directed  a  hearing  at.  the  local  oflSce  between  the  applicant  and  the 
protectants  to  determine  the  applicant's  rights  under  said  act.  July 
9,  1901,  the  parties  appeared  in  person  and  with  counsel  and  fully 
participated  in  a  hearing.  March  7,  1902,  the  local  oflSce  found  in 
favor  of  the  applicant,  and  recommended  that  the  application  be 
allowed  and  the  protests  be  dismissed.  Your  oflSce  reverj^ed  the  action 
of  the  local  office  and  rejected  the  application. 

The  origin,  extent,  and  history  of  the  Buena  Vista  grant  and  pro- 
ceedings had  for  its  survey  and  location  will  be  found  at  1  L.  D.,  210; 
2  lb.,  366,  370;  5  lb.,  559;  6  Ib„  41;  13  lb.,  84;  14  lb.,  259;  19  lb., 
201;  to  which  reference  is  here  made. 

ffuly  8,  1845,  a  grant  was  made  by  the  Mexican  authorities  to  the 

Indian  "  Felipe"  "  to  the  extent  of  half  a  square  league,"  not  described 

by  boundaries,  and  directing  juridical  possession  to  be  given,  which 

act  took  place  August  5,  1845,  and   the  location  and  extent  were 

described  as  ''commencing  at  one  of  the  boundaries  of"   Felipe's 

garden,  thence  east,  south,  west,  north,  2,500  vai^as,  describing  a 

square  and  mentioning  monuments.     The  square  was  half  a  league 

each  side  and  contained  but  a  quarter  of  a  square  league  of  land,  which 

was  only  half  the  quantity  stated  in  the  grant.     April  14,  1879,  after 

proceedings  not  here  necessary  to  I'ecite,  a  decree  was  entered  b}^  the 

district  court  of  the  United  States  for  the  district  of  California,  as  of 

February  1,  1856,  confirming  the  grant: 

To  the  extent  of  one-half  of  a  8()uare  league  of  land,  a  little  more  or  less,  being  the 
same  land  which  was  situated  in  the  county  of  San  Diego  known  by  the  name  of 
Buena  Vista,  and  bounded  and  described  as  follows: 

reciting  the  points,  courses,  distances,  and  monuments  given  in  the 
act  of  juridical  possession,  so  that  while  the  decree  in  terms  confirmed 
the  grant  to  the  extent  of  half  a  square  league,  the  ambit  of  the  grant 
described  in  the  act  of  juridical  possession  and  decree  called  for  but 
half  that  area. 

Six  surveys  of  the  grant  have  been  made.  The  first  was  by  Deputy 
Surveyor  Hays,  September,  1858,  for  a  tract  134.49  chains  by  105 
chains,  containing  2,219.08  acres,  half  the  area  of  a  square  league, 
and  was  approved  by  the  survey or-geneml  October  19,  1858.  There 
was  an  error  in  this  survey  in  connecting  it  with  the  township  line 
between  township  11  south,  ranges  3  and  4  west,  whereby  it  was  indi- 
cated on  his  plat  to  lie  about  a  mile  east  of  its  actual  location  on  the 
ground,  as  shown  by  his  monuments.  The  surve}'  was  not  published 
as  required  by  law  until  1884,  pursuant  to  your  office  letter  of  April 
9,  1883  (1  L.  D.,  210).     This  survey  was  for  such  error  rejected  by 
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jour  office  decision  of  May  27,  1884  (2  L.  D.,  366),  and  a  new  sun-ey 
ordered.     At  that  time  j'our  office  decision  held  that: 

The  claim  in  the  present  case  was  confirmed  by  the  boundaries  set  forth  in  the 
decree,  being  the  same  designated  in  the  act  of  juridical  possession,  and  was  for  the 
land  inchideti  within  said  boundaries.  The  clause  following  the  specification  of 
boundaries  —  "containing  in  all  one-half  of  a  square  league  of  land"  —  is  clearly 
an  estimate  merely,  and  not  intended  as  a  limitation  of  quantity  within  the  bound- 
aries. The  measurements  mentioned  are  onlv  the  estimated  distances  between  the 
boundaries  fonning  the  corners  of  the  tract.  This  is  manifest  from  the  det^laration 
in  the  confirmatory  clause  of  the  decree,  *'that  the  said  claim  be,  and  the  same  is 
hereby,  confirme<l  to  the  extent  of  one-half  of  a  square  league  of  land,  a  little  more  or 
iesSy     ....     Inmnded  and  described  as  follows." 

The  Hays  survey  is  rejected  for  the  erroneous  connections  in  its  plat  and  descrip- 
tive notes,  and  for  the  further  reason  that  it  identifies  and  conforms  to  but  one  of 
the  boundary  calls — that  which  is  made  the  southwest  comer — and  a  new  survey  is 
hereby  directed  to  be  made  to  conform  to  the  described  boundaries  as  nearly  as  prac- 
ticable. It  should  adopt  the  northwest  corner  as  located  by  Strobel,  "on  a  hill 
where  is  a  big  rock;"  the  southwest  comer,  as  described  by  Hays' and  located  by 
Minto,  on  top  of  a  red  hill;  and  it  would  seem  that  the  southeast  comer,  "a  small 
peak,  where  stand  two  rocks  joined  together,"  might  be  found  and  identified  by  the 
description  thereof  given. 

Other  surveys  were  made,  not  necessary  here  to  discuss,  and  a  final 
one  was  made  by  Deputy  Surveyor  Treadwell,  in  1893  and  1895,  which 
was  approved,  and  May  6,  1897,  patent  issued  thereon.  By  the  final 
survey  and  patent  1,184.89  acres  were  included  and  conye3'ed  under 
the  grant,  and  almost  half  the  land  included  in  the  Ha\'s  survey  of 
1858  was  excluded  therefrom. 

In  the  meantime,  through  mesne  conveyances  and  proceedings  in 

probate,  the  Buena  Vista  Rancho  came  to  Maria  Ygnacia  Morena  de 

Alvarado,  from  whom  Cave  J.  Couts,  November  28,  1866,  purchased 

this  with  other  lands  for  a  consideration  therein  stated  to  be  $3,000 

paid,  and  the  deed  described  the  premises  conveyed  as: 

The  land  and  rancho  'Buena  Vista,  containing  two  thousand  two  hundred  and 
nineteen  acres  of  land,  more  or  lei?s,  which  was  granted  to  Felipe  Tubua  in  the 
month  of  July,  of  the  year  one  thousand  eight  hundred  and  forty-five,  .... 
more  amply  described  according  to  the  survey  which  was  made  by  John  C.  Hayes, 
surveyor-general  of  the  United  States  for  the  State  of  Oalifomia. 

The  local  office  and  your  office  found  upon  the  evidence  that  Couts 
and  his  predecessors  in  estate  recognized  as  the  west  boundary  of  the 
grant  a  road  from  Milpitas  to  Guajome,  which  touches  the  northwest 
corner,  and  in  two  miles  diverges  westward  to  about  one-third  of  a  mile 
from  the  southwest  corner  of  the  Hays  survey  of  the  grant. 

The  first  settlers  went  on  the  land  June  21,  1886,  and  by  concert 
made  a  journej^  of  several  days  in  different  ways  so  as  to  arrive 
together.  Before  setting  out  they  knew  the  land  was  claimed  to  be 
part  of  the  Buena  Vista  grant  claimed  by  Couts.  Before  they  went 
on  the  land  they  had  an  examination  of  the  old  Spanish  archives,  got 
a  copy  of  the  record  pertaining  to  this  grant,  and  employed  a  surveyor 
who  lived  in  the  vicinity.     Prior  to  their  settlement  the  W.  i  of  sec- 
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tion  19,  the  NW.  i  of  section  30,  township  11  south,  mnge  3  west, 
and  the  S.  i  of  section  24  and  N.  i  of  section  25,  township  11  south, 
range  4  west,  were  in  large  part  plowed  and  cultivated  by  Couts  and 
those  holding  under  him,  and  his  stock,  in  charge  of  a  keeper,  was 
ranging  on  the  land  he  applies  to  purchase,  but  there  were  no  build- 
ings or  fences  on  the  land  they  settled  on/  Couts  warned  them  the 
day  after  their  arrival  and  before  they  made  any  improvements  that 
he  claimed  the  land  as  part  of  the  Buena  Vista  grant.  The}"  perfectly 
knew  they  were  entering  upon  land  he  was  claiming,  but  were  of 
opinion  upon  examination  of  the  facts  that  upon  a  proper  construction 
and  location  of  the  grant  the  land  was  not  embraced  within  its  actual 
boundaries.  The  ev^ent  proved  that  their  conclusions  were  well 
founded.  The  grant  has  been  iSnally  surveyed  and  patented,  and  the 
land  is  excluded  from  it.  The  present  claim,  an  application  by  Couts 
to  purchase,  is  not  a  claim  that  the  land  was  included  within  the  grant, 
but  is  based  on  the  fact  that  it  was  not  so  included,  but  that  the  facts 
are  such  that  he  is  within  the  benefits  of  the  act  of  Julv  23,  1866,  and 

fc'  7  7 

he  is  therefore  entitled  to  purchase  it.     The  act  provides: 

That  where  persons  in  good  faith  anci  for  a  valuable  consideration  have  purchased 
lands  of  Mexican  grantees  or  assigns,  which  grants  have  subsequently  been  rejected, 
or  where  the  lands  so  purchased  have  been  excluded  from  the  final  survey  of  any 
Mexican  grant,  and  have  used,  improved,  and  continued  in  the  actual  poasessiou  of 
the  same  as  according  to  the  lines  of  their  original  purchase,  and  where  no  valid 
adverse  right  or  title  (except  of  the  United  States)  exists,  such  purcha.^'ers  may  pur- 
chase the  same,  after  having  such  lands  sur\'eyed  under  existing  laws  at  the  mini- 
mum price,  established  by  law%  upon  first  uiaking  proof  of  the  facts  as  required  in 
this  section,  under  regulations  to  be  i)rovided  V)y  the  Commissioner  of  the  General 
Land  OflSce. 

The  settlers'  contentions  are  that  the  proofs  fail  to  show  that  the 
land  in  question  was  purchased  by  Couts  in  good  faith  for  value;  that 
they  were  used,  improved,  and  continued  to  be  held  in  actual  posses- 
sion according  to  the  lines  of  his  original  purchase;  that  they  are  not 
proved  to  be  non-mineml;  that  the  applicant  is  not  qualified  to  make 
the  purchase  as  Couts's  legal  representative;  that  adverse  rights  exist 
in  the  settlers  which  bar  the  purchase. 

The  evidence  shows  that  the  several  grant  claimants  asserted  and 
maintained  exclusive  right  of  possession  westward  from  the  ranch 
house  to  the  Milpitas  road,  which  was  close  to  the  west  ])oundarv  of 
the  grant  as  surveyed  by  Hays.  Before  Couts's  purchase,  Soto,  and 
after  his  death  Mrs.  Soto  and  her  second  husband  Alvarado,  exercised 
such  dominion  and  assertion  of  right  as  also  did  Couts  after  his  pur- 
chase. At  the  time  of  Couts's  purchase,  November,  1866,  the  Hays 
survey  had  subsisted  more  than  eight  years  approved  bv  the  surveyor- 
general,  and  was  referred  to  in  the  deed  of  conveyance  as  defining  the 
lands  purchased,  both  as  to  location  and  quantity.  Had  there  been  no 
survey  the  Milpitas  road,  being  recognized  as  the  western  boundary 
of  the  grant,  or  even  an  imaginary  line  between  two  fixed  points 
6855— Vol.  31—01 29 
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readily  identified  so  recognized,  and  having  definite  place  on  the 
earth's  surface,  would  be  sufficient  for  all  requirements  of  the  act,  to 
define  ''the  lines  of  their  original  purchase."  That  an  official  survey 
had  in  fact  been  made  by  the  government  fixing  substantially  the 
same  boundary  is  important  only  in  affording  record  evidence  of 
what  before  rested  only  in  parole.  It  is  of  higher  evidential  value 
because  matter  of  record.  One  buying  before  an}"  approved  survey 
of  the  tract  purchased  must  necessarily  do  so  with  view  to  some 
accepted,  supposed,  or  believed  lines  as  to  its  extent,  and  such  are  the 
lines  of  original  purchase.  The  existence  of  a  survey,  accepted,  and 
referred  to  by  the  parties  in  their  deed,  though  not  finally  approved, 
only  serves  as  a  better  and  higher  degree  of  evidence  to  make  definite 
the  lines,  which  otherwise  could  be  proved  only  by  parole  testimony. 

The  use  of  the  land  for  grazing  and  herding  was  that  to  which  it 
was  best  adapted  in  the  then  condition  of  the  country,  and  the  posses- 
sion by  pasturing  the  claimant's  stock,  and  exclusion  of  that  of  others 
by  means  of  a  keeper,  or  herder,  instead  of  by  a  fence,  was  never- 
theless a  maintaining  of  possession.  Webber  v.  Clark  (74  CaL,  11); 
McCreery  y.  Everding  (44  Cal.,  246).  Possession  is  the  subjection  of 
the  lociis,  or  thing,  to  the  dominion  and  control  of  the  claimant;  the 
exclusion  of  others  from  its  use  and  its  appropriation  to  one's  own 
use.  If  this  is  done,  by  whatever  means,  by  fence  or  by  keeper,  pos- 
session is  maintained. 

The  extent,  nature,  and  kind  of  improvement  necessary  to  enable 
one  to  claim  benefit  of  the  act  are  not  therein  defined.  There  were  no 
buildings  upon  the  lands  applied  for.  Some  of  the  land  w&s  brought 
into  cultivation,  but  the  number  of  acres  or  proportion  in  that  way 
improved  does  not  appear  in  the  testimony.  It  would  certainly  not  be 
a  reasonable  construction  of  the  act  to  say  there  must  be  some  kind  of 
a  structure  on  every  government  subdivision  of  forty  acre«.  Improve- 
ments in  the  nature  of  structures  areusuallv  for  convenience  assembled 
about  the  proprietor's  house,  and  so  ordinariW  stand  on  a  single  tract 
of  few  acres,  while  made  for  the  utilization  of  his  entire  holding,  though 
that  may  include  several  thousand  acres.  It  would  seem  therefore  that 
by  "improved"  the  act  contemplated  the  utilization  of  land  to  some 
recognized  purposes  of  settled  and  civilized  life,  not  necessarily  by 
structures  like  houses,  barns,  &c.,  especially  where  such  structures 
are  elsewhere  located  on  neighboring  land  and  adapted  to  use  in  con- 
nection with  the  land  applied  for,  and  that  lands  so  used  and  occupied 
are  within  the  intendment  of  the  statute. 

Couts  paid  a  valuable  consideration  to  the  former  possessor  and 
himself  succeeded  to  the  possession,  and,  until  his  death  in  1874,  eight 
years  after  his  purchase,  exercised  dominion  to  the  boundaries  of  the 
Hays  survey.  Couts  being  dead  and  his  testimony  lost,  such  facts 
must  be  accepted  as  raising  a  strong  presumption  of  perfect  good  faith 
in  his  purchase. 
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No  evidence  offered  directly  negatives  his  entire  good  faith.  It  is 
argued  that  as  Couts  was  a  pinident  man,  well  versed  in  business  affairs, 
perfectly  conversant  with  the  Spanish  language,  and  had  loaned  money 
on  this  title  before  his  purchase,  therefore  he  must  have  consulted  the 
original  grant  and  must  have  known  its  true  extent.  It  is  also  insisted 
that  as  he  paid  but  $3000,  and  by  his  deed  received  conveyance  for  the 
Buena  Vista  Rancho,  then  worth  about  one  dollar  per  acre,  and  the  San 
Marcos  Banch,  8877.49  acres,  ''then  worth  a  little  less"  than  a  dollar 
per  acre,  Couts  could  not  have  expected  to  get  2219.08  acres  as  his 
Buena  Vista  purchase,  as  that  would  make  11,096.57  acres,  worth,  say, 
$9200,  for  the  consideration  of  $3000  paid. 

That  Couts  examined  the  Spanish  archives  not  merely  for  purposes 
of  making  a  loan,  but  in  making  his  purchase,  is  probable.  That  it 
would  charge  even  a  skillful  lawyer  with  knowledge  of  what  the  Buena 
Vista  grant  would  be  finally  limited  to  contain  does  not  follow.  The 
words  of  the  grant  in  the  Spanish  were  ^^  Media  leagua  en  cuadro^^^ 
which  one  of  the  witnesses  testifies  is  properly  translated  as,  half  a 
league  in  square  form;  and  which  was  translated  and  embodied  by 
the  court  in  its  decree  of  confirmation  as  '*one  half  of  a  square  league 
of  land."  The  two  translations  differ  only  in  the  form  that  should  be 
given  to  the  survey.  That  of  the  court  gives  the  half  league  or 
quantity,  but  did  not  specify  in  square  form. 

Both  the  grant  and  the  decree  then  specify  courses  and  distances — 
a  square  of  2500  varas  each  side — and  run  to  designated  monuments. 
The  square  of  2500  varas,  if  limited  to  that  distance,  contained  but 
half  the  quantity,  one  quarter  of  a  square  league,  but  natural  monu- 
ments existed  on  the  ground  answering  to  the  calls  of  the  ambit,  which 
would  give  the  half  league  quantity,  but  the  length  of  the  courses 
would  have  exceeded  2500  varas. 

It  was  certainly  not  a  clear  case  that  the  grant  would  be  limited  to 
one  quarter  of  a  league  square — a  square  of  one  half  a  league  in  dimen- 
sions— instead  of  one  half  a  square  league  in  quantity,  laid  off  in  square 
form,  and  the  fact  that  distances  controlled  both  monuments  and  quan- 
tity, in  a  decision  made  in  1887,  over  twenty -one  years  after  Couts's 
purchase,  could  not  in  1866  with  certainty  have  been  foreseen. 

Nor  does  the  consideration  alone  impugn  the  good  faith  of  the  pur- 
chase. The  testimony  shows  that  Couts  did  not  seek  to  purchase,  but 
bought  at  the  solicitation  of  Mrs.  Alvarado  and  Mrs.  Couts,  somewhat 
reluctantly.  Nor  does  it  appear  that  Couts  got  title  to  the  8877  acres 
in  the  ranch  San  Marcos.  The  deed  of  Mrs.  Alvarado  and  husband 
conveyed  only  "all  our  right,  title,  and  interest."  There  is  no  cove- 
nant or  representation  of  what  that  interest  was.  The  probate  decree 
in  Soto's  estate,  July  11,  1866,  was: 

That  the  Rancho  San  Marcos  ....  being  in  dispute  between  said  heirs  of  said 
deceased  and  other  daimaniSy  and  being  incapable  of  partition,  without  injury  to  the 
owners  thereof,  do  remain  undivided  in  possession  in  common  of  said  Maria  Ygnacia 
(Mrs.  Soto- Alvarado),  Rosa  and  Vivian. 
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Mrs.  Soto  then  had  not  more  than  a  one-third  interest  in  San  Mar- 
cos, and  that  was  in  question  between  the  successors  of  Soto  and  others 
claiming  adverse  to  them.  So  that  the  value  of  what  passed  to  him 
by  Mrs.  Alvai^ado  other  than  the  Buena  Vista  ranch  is  not  shown, 
except  that  it  was  not  over  $2,333,  putting  the  vahie  of  San  Marea-j 
at  S7,000,  the  figure  given  by  protestant's  counsel. 

But,  so  value  in  fact  was  paid,  the  inadequacj'  of  consideration  is 
seldom  in  itself  evidence  of  bad  faith,  and  courts  seldom  characterise 
a  transaction  as  mala  Jide  merel}'  because  of  insufficiency  of  the  con- 
sidemtion.  One  may  sell  for  what  price  he  will,  and  one  may  buy  at 
the  best  price  he  can,  without  impeachment  of  the  good  faith  of  the 
transaction,  except  at  the  complaint  of  parties,  like  creditors  then  hav- 
ing rights,  or  those  who  in  contemplation  of  law  were  intended  to  l)e 
defrauded.  It  is  immaterial  to  these  settlers  whether  Mi-s.  Soto  were 
making  this  application,  or  Mr.  Gouts,  her  grantee.  Had  the^'  rights, 
such  rights  would  not  be  affected  by  Mrs.  Soto's  conveyance  to  Cout^. 
Inadequacy  of  the  consideration  would  not  be,  therefore,  a  badge  of 
bad  faith.     But  no  inadequacy  appears. 

The  administrator  on  behalf  of  the  heirs  to  the  estate  is  the  proper 
one  to  make  the  application.  The  devolution  of  the  right,  on  death  of 
the  original  party  in  interest,  is  not  limited  b}-  the  act  to  any  particu- 
lar persons,  and  on  his  death  it  passed,  like  other  rights  in  action,  to 
the  administmtor  as  part  of  his  estate. 

The  adverse  claim  of  the  settlers  was  not  existing  prior  to  the  act  of 
1866,  nor  had  it  ever  validity'  under  the  law.  The  grant  had  not  l)een 
finally  surveyed  at  the  time  of  their  intrusion  into  the  grantees'  pos- 
session, nor  was  the  grant  then  finally  segregated  from  the  lands  not 
granted.  They  could  not,  therefore,  in  face  of  the  act  of  1866  giving 
the  grant  claimant  a  right  of  purcha.se,  acquire  rights  in  the  land,  or 
cut  off  his  pre-emption  right  to  purchase,  whether  they  knew  of  hij* 
claim  or  not.  But  they  did  know  it,  and  perfectly  understood  the 
existing  conditions.     The}-  can  assert  no  right  against  him. 

As  to  the  non-mineral  character  of  the  land,  the  testimony  shows 
that  no  mines  of  gold,  silver,  copper,  or  cinnabar  exist  on  the  tract; 
that  there  was  once  quite  an  excitement  "in  Soto's  time,"  that  is  prior 
to  1866,  about  a  supposed  copper  mine,  and  that  Soto  leased  a  tract  to 
Rose  to  prospect  and  mine  for  copper  near  the  Red  Hill,  in  the  south- 
west corner  of  the  tract;  that  there  were  some  copper  stains  there,  but 
they  proved  to  )>e  a  false  indication,  and  the  mineral  prospect  has  been 
long  since  abandoned;  and  that  this  was  the  only  mineral  prospect  ever 
heard  of  upon  the  ranch.  This  testimony  is  wholly  uncontradicted, 
and  no  mineral  protest  was  filed  and  no  evidence  was  offered  tending 
in  any  way  to  show  that  any  part  of  the  land  contains  valuable  mineral 
deposits.     The  land  clearly  is  non-mineral. 

Your  office  decision  is  reversed,  and  the  application  of  the  adminis- 
trator will  })e  allowed. 
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Title  XXXII,  Chapter  6,  Revised  Statutes. 

mineral  lands  and  mining  resources. 

Sec.  2318.  In  all  cases  lands  valuable  for  minemls  shall    Mineral  lauds 
be   reserved   from   sale,   except  as   otherwise   expressly  !!!!!!I!!!i__ 

directed  by  law.  ^^  i*^5^''v^*'  ^' 

Sec.  2319.  All  valuable  mineral  deposits  in  lands  belong-  86.'     '  ^"    '  '*' 
ing  to  the  United  States,  both  surveyed  and  unsurveyed,  oi^n"topurc1«uIc 
are  hereby  declared  to  be  free  and  open  to  exploration  and  by  citizens. 
purchase,  and  the  lands  in  which  they  are  found  to  occu-    lo  May,  i872,  o. 
pation  and  purchase,  by  citizens  of  the  United  States  and 91.'^'  '^'    '  ^' 
those  who  have  declared  their  intention  to  become  such, 
under  regulations  prescribed  by  law,  and  according  to  the 
local  customs  or  niles  of  miners  in  the  several   mining 
districts,  so  far  as  the  same  are  applicable  and  not  incon- 
sistent with  the  laws  of  the  United  States. 

Sec.  2320.  Mining-claims  upon  veins  or  lodes  of  quartz  in^SSms'^Km 
or  other  rock  in  place  bearing  gold,  silv  er,  cinnabar,  lead,  veins  or  lodes. 
tin,  copper,  or  other  valuable  deposits,  heretofore  located,    10  May,  1872.C. 
shall  be  governed  as  to  length  along  the  vein  or  lode  by  gjf'  ^'  ^'  ^"  ^"'  ^' 
the  customs,  regulations,  ana  laws  in  force  at  the  date  of 
their  location.     A  mining  claim  located  after  the  tenth 
day  of  May,  eighteen  hundred  and  seventy-two,  whether 
located  b}'  one  or  more  persons,  may  equal,  but  shall  not 
exceed,  one  thousand  five  hundred  feet  in  length  along  the 
vein  or  lode;  but  no  location  of  a  mining  claim  shall  be 
made  until  the  discovery  of  the  vein  or  lode  within  the 
limits  of  the  claim  located.     No  claim  shall  extend  more 
than  three  hundred  feet  on  each  side  of  the  middle  of  the 
vein  at  the  surface,  nor  shall  any  claim  be  limited  by  any 
mining  regulation  to  less  than  twent^'-five  feet  on  each 
side  of  the  middle  of  the  vein  at  the  surface,  except  where 
adverse  rights  existing  on  the  tenth  day  of  May,  eighteen 
hundred  and  seventy -two,  render  such  limitation  neces.sary. 
The  end  lines  of  each  claim  shall  be  pamllel  to  each  other. 

453 
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zenHWp.''^  ^^"-  Sec.  2321.  Proof  of  citizenship,  under  this  chapter, 
—  \  ^ —  may  consist,  in  the  case  of  an  individual,  of  his  own  affi- 
in2, ».  7,^'.  17,'p.^avit  thereof;  in  the  case  of  an  association  of  persons 
^-  unincorporated,  of  the  affidavit  of  their  authorized  ajrent, 

made  on  his  own  Icnowledge  or  upon  information  and  Ijelief ; 
and  in  the  case  of  a  corporation  organized  under  the  laws 
of  the  United  States,  or  of  any  State  or  Territoiy  then^of, 
by  the  tiling  of  a  certified  copy  of  their  charter  or  certifi- 
cate of  incorporation. 
Locators'  rights     j^^q^  2822.  The  locators  of  all  mining:  locations  heretofore 

of  possession  and  ,  i-iini  *.         i®i  •  i 

enjoyment.  made  or  which  shall  hereafter  be  made,  on  any  mineral 
~i(rMay^Ts72^  vein ,  lode,  or  ledge,  situated  on  the  public  domain,  their 
152, 8.  3,  V.  17.  p.  heirs  and  assigns,  where  no  adverse  claim  exists  on  the 
tenth  dav  of  May,  eighteen  hundred  and  seventy-two,  so 
long  as  they  comply  with  the  laws  of  the  United  States,  and 
with  State,  Territorial,  and  local  regulations  not  in  conflict 
with  the  laws  of  the  United  States  governing  their  pos- 
sessory title,  shall  have  the  exclusive  right  or  possession 
and  enjoyment  of  all  the  surface  included  within  the  lines 
of  their  locations,  and  of  all  veins,  lodes,  and  led^s 
throughout  their  entire  depth,  the  top  or  apex  of  which 
lies  inside  of  such  surface  lines  extended  downward  ver- 
tically, although  such  veins,  lodes,  or  ledges  may  so  far 
depart  from  a  perpendicular  in  their  course  downward  as 
to  extend  outside  the  vertical  side  lines  of  such  .surface 
locations.  But  their  right  of  possession  to  such  outside 
parts  of  such  veins  or  ledges  shall  be  confined  to  such  por- 
tions thereof  as  lie  between  vertical  planes  drawn  down- 
ward as  above  described,  through  the  end  lines  of  their 
locations,  so  continued  in  their  own  direction  that  such 

{)lanes  will  intersect  such  exterior  parts  of  such  veins  or 
edges.  And  nothing  in  this  section  shall  authorize  the 
locator  or  possessor  of  a  vein  or  lode  which  extends  in  its 
downward  course  beyond  the  vertical  lines  of  his  claim  to 
enter  upon  the  surface  of  a  claim  owned  or  possessed  by 
another. 

ne?s^?f  hts' V^"'     ^^^'  ^^^^'  Where  a  tunnel  is  run  for  the  development 
g  so.    ^j  ^  ^^^j^  ^^^  lode,  or  for  the  discovery  of  mines,  the  owners 

15A  s!4fv!^i7,'p!of  i^^ch  tunnel  shall  have  the  right  of  possession  of  all 
^■^  veins  or  lodes  within  three  thousand  feet  from  the  face  of 

such  tunnel  on  the  line  thereof,  not  previously  known  to 
exist,  discovered  in  such  tunnel,  to  the  same  extent  as  if 
discovered  from  the  surface;  and  locations  on  the  line  of 
such  tunnel  of  veins  or  lodes  not  appearing  on  the  surface, 
made  bv  other  parties  after  the  commencement  of  the  tun- 
nel, and  while  the  same  is  being  prosecuted  with  reasonable 
diligence,  shall  be  invalid,  but  failure  to  prosecute  the 
work  on  the  tunnel  for  six  months  shall  be  considered  as 
an  abandonment  of  the  right  to  all  undiscovered  veins  on 
the  line  of  such  tunnel. 
mad^bvmin^enT     ^^^'  2324.  The  miners  of  each  mining-district  may  make 
~^ii"^ ™87^^  regulations  not  in  conflict  with  the  laws  of  the  United 
162, 8. 6f'v!i77pi  States,  or  with  the  laws  of  the  State  or  Territory  in  which 
^'  the  district  is  situated,  governing  the  location,  manner  of 
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recording,  amount  of  work  necessary"  to  hold  possession  of 
a  mining  claim,  subject  to  the  foUowmg  requirements:  The 
location  must  be  distinctly  marked  on  tne  ground  so  that  its 
boundaries  can  be  readily  traced.  All  records  of  mining 
claims  hereafter  made  shall  contain  the  name  or  names  of 
the  locators,  the  date  of  the  location,  and  such  a  descrip- 
tion of  the  claim  or  claims  located  b}'  reference  to  somt; 
natural  object  or  permanent  monument  as  will  identify  the 
claim.  On  each  claim  located  after  the  tenth  day  of  May, 
eighteen  hundred  and  seventy-two,  and  until  a  patent  has 
l)een  issued  therefor,  not  less  than  one  hundred  dollars' 
worth  of  labor  shall  be  performed  or  improvements  made 
during  each  3'ear.  On  all  claims  located  prior  to  the  tenth 
day  of  May,  eighteen  hundred  and  seventy-two,  ten  dol- 
lars' worth  of  labor  shall  be  performed  or  improvements 
made  by  the  tenth  day  of  June,  eighteen  hundred  and 
seventy-four,  and  each  year  thereafter,  for  each  one  hun- 
dred feet  in  length  along  the  vein  until  a  patent  has  been 
issued  therefor;  but  where  such  claims  are  held  in  common, 
such  expenditure  may  be  made  upon  an}'  one  claim;  and 
upon  a  lailure  to  complv  with  these  conditions,  the  claim 
or  mine  upon  which  sucli  failure  occurred  shall  be  open  to 
relocation  in  the  same  manner  as  if  no  location  of  the  same 
had  over  been  made,  provided  that  the  orig^inal  locators, 
their  heirs,  assigns,  or  legal  representatives,  have  not 
resumed  work  upon  the  claim  after  failure  and  before  such 
location.  Upon  the  failure  of  any  one  of  several  co-owners 
to  contribute  his  proportion  of  the  expenditures  required 
hereby,  the  co-owners  who  have  perfoiined  the  labor  or 
made  the  improvements  may,  at  the  expiration  of  the  year, 
give  such  delinquent  co-owner  personal  notice  in  writing 
or  notice  by  publication  in  the  newspaper  published  near- 
est the  claim,  for  at  least  once  a  week  for  nmety  days,  and 
if  at  the  expiration  of  ninetv  days  after  such  notice  in  writ- 
ing or  by  publication  such  delinquent  should  fail  or  refuse 
to  contribute  his  proportion  of  the  expenditure  required 
by  this  section,  his  interest  in  the  claim  shall  become  the 
property  of  his  co-owners  who  have  made  the  required 
expenditures. 

Sec.  2325.  A  patent  for  any  land  claimed  and  located  jJ^^}^i^l^J^^ 
for  valuable  deposits  may  be  obtained  in  the  following  bow  obmined. 
manner:  Any  person,  association,  or  corporation  author-  ~io~M.iy,T872,c. 
ized  to  locate  a  claim  under  this  chapter,  having  claimed  ^y  ^  ^^  ^'  ^''  p- 
and  located  a  piece  of  land  for  such  purposes,  who  has, 
or  have,  complied  with  the  terms  of  this  chapter,  ma}" 
tile  in  the  proper  land  office  an  application  for  a  patent, 
under  oath,  showing  such  compliance,  together  with  a  plat 
and  field  notes  of  the  claim  or  claims  in  common,  made  by 
or  under  the  direction  of  the  United  States  surveyor-gen- 
eral, showing  accurately  the  boundaries  of  the  claim  or 
claims,  which  shall  be  distinctly  marked  by  monuments  on 
the  ground,  and  shall  post  a  copy  of  such  plat,  together 
with  a  notice  of  such  application  for  a  patent,  in  a  con- 
spicuous place  on  the  lana  embraced  in  such  plat  previous 
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to  the  filing  of  the  application  for  a  patent,  and  shall  file 
an  affidavit  of  at  least  two  persons  that  such  notice  has 
been  duly  posted,  and  shall  file  a  copy  of  the  notice  in  such 
land  office,  and  shall  thereupon  be  entitled  to  a  patent  for 
the  land,  in  the  manner  following:  The  register  of  the  land 
office,  upon  the  filing  of  such  application,  plat,  field  notes, 
notices,  and  affidavits,  shall  publish  a  notice  that  such  ap- 
plication has  been  made,  for  the  period  of  sixty  days,  io  a 
newspaper  to  be  by  him  designated  as  published  nearest  to 
such  claim;  and  he  shall  also  post  such  notice  in  his  office 
for  the  same  period.  The  claimant  at  the  time  of  filing  this 
application,  or  atanv  time  thereafter,  within  the  sixty  days 
of  publication,  shall  file  with  the  register  a  certificate  of 
the  United  States  surveyor-general  that  five  hundred  dol- 
lars' worth  of  labor  has  been  expended  or  improvements 
made  upon  the  claim  by  himself  or  grantors;  that  the  plat 
is  correct,  with  such  further  description  by  such  reference 
to  natui-al  objects  or  permanent  monuments  as  shall  identify 
the  claim,  and  furnish  an  accurate  description,  to  be  incor- 
porated in  the  patent.  At  the  expiration  of  the  sixty  days 
of  publication  the  claimant  shall  tile  his  affidavit,  showing 
that  the  plat  and  notice  have  been  posted  in  a  conspicuous 
place  on  the  claim  during  such  period  of  publication.  If 
no  adverse  claim  shall  have  been  filed  with  the  register  and 
the  receiver  of  the  proper  land  office  at  the  expiration  of 
the  sixty  days  of  publication,  it  shall  be  assumed  that  the 
applicant  is  entitled  to  a  patent,  upon  the  payment  to  the 
proper  officer  of  five  dollars  per  acre,  and  that  no  adverse 
claim  exists;  and  thereafter  no  objection  from  third  parties 
to  the  issuance  of  a  patent  shall  be  heard,  except  it  be 
shown  that  the  applicant  has  failed  to  comply  with  the 
terms  of  this  chapter. 
Advw^ciaim,     Sec.  2326.  Where  an  adverse  claim  is  filed  during  the 

^  '  period  of  publication,  it  shall  be  upon  oath  of  the  person 

i52?8^^7,^v.^n!'p!or  persons  making  the  same,  and  shall  show  the  nature, 
®^-  boundaries,  and  extent  of  such  adverse  claim,  and  all  pro- 

ceedings, except  the  publication  of  notice  and  making  and 
filing  of  the  affidavit  thereof,  shall  be  staved  until  the  con- 
troversy' shall  have  been  settled  or  decidfed  by  a  court  of 
competent  jurisdiction,  or  the  adverse  claim  waived.  It 
shall  be  the  duty  of  the  adverse  claimant,  within  thirty 
days  after  filing  his  claim,  to  commence  proceedings  in  a 
court  of  competent  jurisdiction,  todetermme  the  question 
of  the  right  of  possession,  and  prosecute  the  same  with 
reasonable  diligence  to  final  judgment;  and  a  failure  so  to 
do  shall  be  a  waiver  of  his  adverse  claim.  After  such  judg- 
ment shall  have  been  rendered,  the  party  entitled  to  the 
possession  of  the  claim,  or  any  portion  thereof,  may,  with- 
out giving  further  notice,  file  a  certified  copy  of  the  judg- 
ment-roll with  the  register  of  the  land  office,"togetherwith 
the  certificate  of  the  surveyor-general  that  the  requisite 
amount  of  labor  has  been  expended  or  improvements  made 
thereon,  and  the  description  required  in  other  cases,  and 
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shall  pay  to  the  receiver  five  dollars  per  acre  for  his  claim, 
together  with  the  proper  fees,  whereupon  the  whole  pro- 
ceedings and  the  juagment-roll  shall  be  certified  by  the  reg- 
ister to  the  Commissioner  of  the  General  Land-Office,  and 
a  patent  shall  issue  thereon  for  the  claim,  or  such  portion 
thereof  as  the  applicant  shall  appear,  from  the  decision  of 
the  court,  to  rightly  possess.  If  it  appears  from  the  de- 
cision of  the  court  that  several  parties  are  entitled  to  sepa- 
rate and  different  portions  of  the  claim,  each  party  may 
pa}^  for  his  portion  of  the  claim  with  the  proper  fees,  and 
nle  the  certincate  and  description  by  the  sui'vej'or-general, 
whereupon  the  register  shall  certify  the  proceedings  and 
judgment-roll  to  the  Commissioner  of  the  General  Land- 
Office,  as  in  the  preceding  case,  and  patents  shall  issue  to 
the  several  parties  according  to  their  respective  rights. 
Nothing  herein  contained  shall  be  construed  to  prevent  the 
alienation  of  a  title  conveyed  by  a  patent  for  a  mining 
claim  to  any  person  whatever. 

Sec.  2327.  The  description  of  vein  or  lode  claims,  upon  yS^^]S^s  on 
surveyed  lands,  shall  designate  the  location  of  the  claim  surveyedandun- 
with  reference  to  the  lines  of  the  public  surveys,  but  need  ^^^^  __  ^^ 
not  conform  therewith;  but  where  a  patent  shall  be  issued  i52?8!*8f'vA7,'p 
for  claims  upon  unsur\'e3"ed  lands,  the  surveyor-general,  in  ^^ 
extending  the  surveys,  shall  adjust  the  same  to  me  bound- 
aries of  such  patented  claim,  according  to  the  plat  or  de- 
scription thereof,  but  so  as  in  no  case  to  interfere  with  or 
change  the  location  of  any  such  patented  claim. 

Sec.  2328.  Applications  for  patents  for  mining-claims  c«K!°e^x?Jtrng 
under  former  laws  now  pending  may  be  prosecuted  to  a  rights.' 
final    decision    in  the  General  Land-Office;  but  in  such    lOMay,  i872,c. 
cases  where  adverse  rights  are  not  affected  thereby,  pat-  JJ^'  ^-  ^  ^*  ^^»  p- 
ents  may  issue  in  pursuance  of  the  provisions  of  this  chap- 
ter; and  all  patents  for  mining-claims  upon  veins  or  lodes 
heretofore  issued  shall  convey  all  the  rignts  and  privileges 
conferred  by  this  chapter  where  no  adverse  rights  existed 
on  the  tentt  day  of  May,  eighteen  hundred  and  seventy- 
two. 

Sec.  2329.  Claims  usually  called  '-placers," including  all pi^IJP/^JI^Jiy  ^ 
forms  of  deposit,  excepting  veins  of  quartz,  or  other  rock  in  surveys,  limit  of. 
place,  shall  be  subject  to  entry  and  patent,  under  like  cir-    9  juiy,  isto,  c. 
cumstances  and  conditions,  and  upon  similar  proceedings,  3^7;  **•  ^^'  ^-  ^®'  ^' 
as  are  provided  for  vein  or  lode  claims;  but  where  the  lands 
have  been  previous Iv  surveved  by  the  United  States,  the 
entry  in  its  exterior  limits  shall  conform  to  the  legal  sub- 
divisions of  the  public  lands. 

Sec.  2330.  Legal  subdivisions  of  forty  acres  may  be  sub-  ten"IS?re  ^'tmcte- 
divided  into  ten-acre  tracts;  and  two  or  more  persons,  or™aximum   ol 

associations  or  persons,  having  contiguous  claims  of  any ^ — ^ — - 

size,  although  such  claims  may  be  less  than  ten  acres  eacli,  •iss.i^riivfie;?; 
may  make  joint  entry  thereof;  but  no  location  of  a  placer  ^i'- 
claim,  made  after  the  ninth  dav  of  July,  eighteen  hundred 
and  seventv,  shall  exceed  one  hundred  and  sixtv  acres  for 
any  one  person  or  association  of  persons,  which  location 
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shall  conform  to  the  United  States  surveys;  and  nothing 

in  this  section  contained  shall  defeat  or  impair  an\^  bona 

fide  preemption  or  homestead  claim  upon  agricultui'al  lands. 

or  authorize  the  sale  of  the  improvements  of  any  bona  fide 

settler  to  any  purchaser. 

Conformity  of     Sec.  2381.  Where  placcr-claims  are  upon  surveyed  lands. 

Sirveys?  ^iSTita?  and  conform  to  legal  subdivisions,  no  further  survey  or  plat 

tion  of  claims,    ^[jj^ii  \^^  leouired,  and  all  placer  mining  claims  located  after 

,  J"^^"J'  ^^7-'*^  the  tenth  dfav  of  Mav,  eighteen  hundred  and  seventv-two, 

94?  ■    '  '       *  shall  conform  as  near  as  practicable  with  the  United  States 

SA'stem  of  public-land  survevs,  and  the  rectangular  sub- 
divisions of  such  surveys,  and  no  such  location  shall  include 
more  than  twenty  acres  for  each  individual  claimant;  but 
where  placer-claims  can  not  be  confomied  to   legal  sub- 
divisions, survey  and  plat  shall  be  made  as  on  unsurveyed 
lands;  and  where  by  thv.  segregation  of  mineral  lands  in 
any  legal  subdivision  a  quantity  of  agricultural  land  less 
than  fort}'  acres  remains,  such  fractional  portion  of  agricul- 
tural land  ma}'  be  entered  by  any  party  qualified  by  law, 
for  homestead  or  preemption  purposes. 
What  evidence     Sec.  2SS2.  Where  sucu  person  or  association,  they  and 
&(!!io\^stabHsh  their  grantors,  have  held  and  worked  their  claims  for  a 
tn^^^  *°  *  ^^^'  pci'iod  equal  to   the  time  prescribed   by  the   statute   of 
—y-—:^  limitations  for  mining  claims  of  the  State  or  Territory 
235,  s"i3,'v*i6',p.' where  the  same  may  be  situated,  evidence  of  such  posses- 
^^"'  sion  and  working  of  the  claims  for  such  period  shall  ))e 

sufficient  to  establish  a  right  to  a  patent  thereto  under  this 
chapter,  in  the  absence  of  any  adverse  claim;  but  nothing 
in  tnis  chapter  shall  be  deemed  to  impair  an}-  lien  which 
may  have  attached  in  any  wav  whatever  to  any  mining 
claim  or  property  thereto  attached  prior  to  the  issuance  of 
a  patent. 
prooeedinMfor     Qec.  2333.  Where  the  same  person,  association,  or  corpo- 

pa  tent  for  placer       ....  .  *  ,*^  ,'.  ,,'  .*^ 

claim,  &c.  ration  IS  m  possession  of  a  placer-claim,  and  also  a  vein  or 
10  May.  1872,  c' lode  included  within  the  l)oundaries  thereof,  application 

152, 9.  li,  V.  17.  p.  shall  be  made  for  a  patent  for  the  placer-claim,  with  the 
statement  that  it  includes  such  vein  or  lode,  and  in  such 
case  a  patent  shall  issue  for  the  placer-claim,  subject  to  the 
provisions  of  this  chapter,  including  such  vein  or  lode,  upon 
the  payment  of  five  aollars  per  acre  for  such  vein  or  lode 
claim,  and  twenty -five  feet  of  surface  on  each  side  thereof. 
The  remainder  of  the  placer-claim,  or  an}'  placer  claim  not 
embracing  any  vein  or  lode-claim,  shall  be  paid  for  at  the 
rate  of  two  dollars  and  fifty  cents  per  acre,  together  with 
all  costs  of  proceedings;  and  where  a  vein  or  lode,  such  jus 
is  described  in  section  twenty-three  hundred  and  twenty, 
is  known  to  exist  within  the  boundaries  of  a  placer-claim, 
an  application  for  a  patent  for  such  placer-claim  which  does 
not  include  an  application  for  the  vein  or  lode  claim  shall 
be  construed  as  a  conclusive  declaration  that  the  claimant 
of  the  placer-claim  has  no  right  of  possession  of  the  vein 
or  lode  claim;  but  where  the  existence  of  a  vein  or  lode  in 
in  a  placer-claim  is  not  known,  a  patent  for  the  placer-claim 
shall  convev  all  valuable  mineral  and  other  deposits  within 
the  boundaries  thereof. 
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Sec.  2334.  The  survevor-geiieral  of  the  United  States  eraf'To^apiSiiu 
may  appoint  in  each  land-district  containing  mineral  lands  surveyoreo^m- 
as  many  competent  surveyors  as  shall  apply  for  appoint-  ^^g  claims,  Ac. 
mcnt  to  survey  mining-claims.     The  expenses  of  tne  sur- ^^.^^^^^Jf \?^j"|'^- 

ve\"  of  vein  or  lode  claims,  and  the  survey  and  subdivision  95. 

of  placer-claims  into  smaller  quantities  than  one  hun- 
dred and  sixt.y  acres,  together  with  the  cost  of  publica- 
tion of  notices,  shall  be  paid  by  the  applicants,  and  the\" 
shall  be  at  libertv  to  obtain  the  same  at  the  most  reason- 
able rates,  and  t6ey  shall  also  be  at  libeii:}^  to  employ  any 
United  States  deputv  survevor  to  make  the  survev.  The 
Commissioner  of  the  General  Land-Office  shall  also  have 
power  to  establish  the  maximum  charges  for  surveys  and 
publication  of  notices  under  this  chapter;  and,  in  case  of 
excessive  charges  for  publication,  he  maj^  designate  any 
newspaper  published  in  a  land-district  where  mines  are 
situated  for  the  publication  of  mining-notices  in  such  dis- 
trict, and  fix  the  rates  to  be  charged  by  such  paper;  and, 
to  the  end  that  the  Commissioner  may  be  fullv  mformed 
on  the  subject,  each  applicant  shall  tile  with  the  register  a 
sworn  statement  of  all  charges  and  fees  paid  by  such  appli- 
cant for  publication  and  surveys,  together  witli  all  fees  and 
money  paid  the  register  and  the  receiver  of  the  land  office, 
which  statement  shall  be  transmitted,  with  the  other  papers 
in  the  case,  to  the  Commissioner  of  the  General  Land-Ofiice. 

Sec.  2335.  All  affidavits  required  to   be  made  under  ^^y^^^^j^t^"  o' 

this  chapter  may  be  verified  before  an}'  officer  authorized  to  — '^^—:^ — 

udminister  oaths  within  the  land-district  where  the  claims  i.^l^i^'fs/v.n^;  pi 
may  be  situated,  and  all  testimony  and  proofs  may  be^''- 
taken  before  any  such  officer,  and,  when  duly  certified  by 
the  officer  taking  the  same,  shall  hav'e  the  same  force  and 
effect  as  if  taken  before  the  register  and  receiver  of  the 
land-office.  In  cases  of  contest  as  to  the  mineral  or  agri- 
cultural character  of  land,  the  testimony  and  proofs  may 
he  taken  as  herein  provided  on  personal  notice  of  at  least 
ten  days  to  the  opposing  party;  or  if  such  party  can  not 
be  found,  then  by  publication  of  at  least  once  a  week  for 
thirty  da}' s  in  a  newspaper,  to  be  designated  by  the  regis- 
ter of  the  land-office  as  published  nearest  to  the  location 
of  such  land;  and  the  register  shall  require  proof  that 
such  notice  has  been  given. 

Sec.  2336.  Where  two  or  more  veins  intersect  or  cross  .^^J^'^^^r^e^^^^^^s 

each  other,  priority  of  title  shall  govern,  and  such  prior '  *"  ^^ — 

location  shall  be  entitled  to  all  ore  or  mineral  contained  152^ s^u^;v!^l7;p! 
within  the  space  of  intersection;  but  the  subsequent  loca-*^- 
tion  shall  have  the  right  of  way  through  the  space  of  inter- 
section for  the  purposes  of  the  convenient  working  of  the 
mine.  And  where  two  or  more  veins  unite,  the  oldest  or 
prior  location  shall  take  the  vein  below  the  point  of  union, 
mcluding  all  the  sjmce  of  intersection. 

Sec.  2337.   Where  non-mineral  land  not  contiguous  to„  Jf^^^^j\^g/^5 
the  v^ein  or  lode  is  used  or  occupied  b}'  the  proprietor  of  lands,  &c. 


■  11  * 


such  vein  or  lode  for  mining  or  milling  purposes,  such  non-    10  May,  1872,  c. 
adjacent  surface-ground  may  be  embraced  and  included  in  J|f'®'  i&'V.i7,p. 
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an  application  for  a  patent  for  such  vein  or  lode,  and  the 
same  may  be  patented  therewith,  subject  to  the  same  pre- 
liminary requirements  as  to  survey  and  notice  as  are  appli- 
cable to  veins  or  lodes;  but  no  location  hereafter  made  of 
such  non-adjacent  land  shall  exceed  five  acres,  and  payment 
for  the  same  must  be  made  at  the  same  rate  as  fixed  bv 
this  chapter  for  the  superficies  of  the  lode.  The  owner  of 
a  quartz-mill  or  reduction-works,  not  owning  a  mine  in 
connection  therewith,  may  also  receive  a  patent  for  his 
mi  11- site,  as  provided  in  this  section. 

tiOTsofsaie^ma"  ^^^'  ^^^^'  ^®  ^  condition  of  Sale,  in  the  absence  of 
be  made  by  iw»^  necessary  legislation  by  Congress,  the  local  le^Iature  of 
legislature.  ^^y.  g^^g  or  Territory  may  provide  rules  for  working  mines, 
262^8^6^^'  ^"  ii^volving  easements,  drainage,  and  other  necessary  means 

252! to  their  complete  development;  and  those  conditions  shall 

be  fully  expressed  in  the  patent. 
Vested   rights     Sec.  2331).  Whenever,  by  priority  of  possession,  rights 

to  use  of  water .      .1  -         j.       £        '    ."^  .  ^  •       li.         1  £    \. 

for  mining,  <fec.;  to  the  usc  oi  watcr  lor  mming,  agncultural,  manufactur- 
c^nais?^  ^^*^  ^°'  ^^S^  ^^  other  purposes,  have  vested  and  accrued,  and  the 
26  July  1866  c  ^^^^  *^^  rccoguizcd  and  acknowledged  by  the  local  cus- 
262, 8.  9,  v.  14,' p!  toms,  laws,  and  the  decisions  of  courts,  the  possessors  and 
^^'  owners  of  such  vested  rights  shall  be  maintained  and  pro- 

tected in  the  same;  and  the  right  of  way  for  the  construc- 
tion of  ditches  and  canals  for  the. purposes  herein  speci- 
fied is  acknowledged  and  CK)nfirmed;  but  whenever  any 
person,  in  the  construction  of  any  ditch  or  canal,  injures 
or  damages  the  possession  of  any  settler  on  the  public 
domain,  the  party  committing  such  injury  or  damage  shall 
be  liable  to  the  party  injured  for  such  injury  or  damage. 
Patents,  pre-     Sec.  2340.  All  patents  gi^antcd,  orprc-cmption  orhomc- 
homSteads  *ub-  stcads  allowed,  shall  be  subject  to  any  vested  and  accrued 
at?;nlid*^^wa'ter  ^atcr  rights,  or  rights  to  aitches  and  reservoirs  used  in 
rights.  connection   with   such  water  rights,  as  may   have   been 

9  juiv,  1.H70, 0.  acquired  under  or  recognized  by  the  preceding  section. 

235,  s.  17,  V.  16,  p.  218. 

in^whfchU^vai-  ^^^'  ^^^^-  Wherever,  upon  the  lands  heretofore  desig- 
uabie  raincH  a*re  nated  as  mineral  lauds,  which  have  been  excluded  from 
fo'iwmesteadS^^-^urve}'  and  sale,  there  have  been  homesteads  made  by  citi- 
26 July  ismTc.  ^^^^  ^^  ^^®  United  States,  or  persons  who  hav-e  declared 
262,8.  id.V.  14.' p!  their  intention  to  become  citizens,  which  homesteads  have 

been  made,  improved,  and  used  for  agricultuml  purposes, 
and  upon  which  there  have  been  no  valuable  mines  of  gold, 
silver,  cinnabar,   or  copper  discovered,   and  which   are 

Eroperly  agricultural  lands,  the  settlers  or  owners  of  such 
omesteads  shall  have  a  right  of  preemption  thereto,  and 
shall  be  entitled  to  purchase  the  same  at  the  price  of  one 
dollar  and  twent\^-five  cents  per  acre,  and  in  quantity  not 
to  exceed  one  hundred  and  sixty  acres;  or  they  ma}'  avail 
themselves  of  the  provisions  of  chapter  five  of  this  Title, 
relating  to  "'Homesteads." 
how*  «ct*iparnr«     Sec.  2342.   Upon  the  survey  of  the  lands  described  in 
fandi*^"^^"^*^^^^^  preceding  section,  the  Secretary  of  the  Interior  may 
""a^iuTTbee" "  ^^^^^"^^^  ^"^  set  apart  such  portions  of  the  same  as  are 
262,  s,nVv.  14,' p!  clearly  agricultural  lands,  which  lands  shall  thereafter  be 
^^-  subject  to  pre-emption  and  sale  as  other  public  lands,  and 
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be  subject  to  all  the  laws  and  regulations  applicable  to  the 
same. 

Sec.  2343.  The  President  is  authorized  to  establish  ad-i^^d^^l^^H^ctJ 
ditional  land-districts,  and  to  appoint  the  necessary  ofB-«nd  officers.pow- 
cers  under  existing  laws,  wherever  he  may  deem  the  same  dent  to  provide. 
necessary  for  the  public  convenience  in  executing  the  pro-  26  July.  i866,"c. 
visions  of  this  chapter.  ^'  ®-  ^'  ^-  ^*'  p- 

Sec.  2344.  Nothing  contained  in  this  chapter  shall  be  Provisions  of 
construed  to  impair,  in  any  way,  rights  or  interests  in  to^iffSft^certain 

mining  property   acquired   under  existing  law^i;  nor  to  '"'g^^- 

aflfect  the  provisions  of  the  act  entitled  "An  act  granting    lo May,  i872,c. 
to  A.  Sutro  the  right  of  way  and  other  privileges  to  aid  %.''''  ^'^y^- 
in  the  construction  of  a  draining  and  exploring  tunnel  235.  g"j^;v.^i6'p! 
to  the  Comstock  lode,  in  the  State  of  Nevada,"  approved  ^is- 
July  twenty -five,  eighteen  hundred  and  sixty-six. 

Sec.  2345.  The  provisions  of  the  preceding  sections  of  in^erf ™n  statS 
this  chapter  shall  not  applv  to  the  mineral  lands  situated  excepted. 
in  the  States  of  Michigan,  Wisconsin,  and  Minnesota,  which    is  Feb..  1873,  c. 
are  declared  free  and  open  to  exploration  and  purchase,  ^^'  ^''  ^''  ^'  ^^• 
according  to  legal  subdivisions,  in  like  manner  as  before 
the  tenth  day  of  May,  eighteen  hundred  and  seventy-two. 
And  any  bona-fide  entries  of  such  lauds  within  the  States 
named  since  the  tenth  day  of  May,  eighteen  hundred  and 
seventy -two,  may  be  patented  without  reference  to  any  of 
the  foregoing  provisions  of  this  chapter.     Such  lands  shall 
be  offered  for  public  sale  in  the  same  manner,  at  the  same 
minimum  pf  ice,  and  under  the  same  rights  of  pre-emption 
as  other  public  lands. 

Sec.  2346.  No  act  passed  at  the  first  session  of  the  Thirty-  to^sm^L^'or^'S- 
eighth  Congress,  granting  lands  to  States  or  corporations  i^eTude"mhKrai 
to  aid  in  the  construction  of  roads  or  for  other  purpose^s,  or  lands. 
to  extend  the  time  of  grants  made  prior  to  the  thirtieth  day    30  Jan..  im, 
of  January,  eighteen  hundred  and  sixty-five,  shall  be  so^*'?^^^'^-^®'^'' ^^' 
construed  as  to  embrace  mineral  lands,  which  in  all  cases 
are  reserved  exclusively  to  the  United  States,  unless  other- 
wise specially  provided  in  the  act  or  acts  making  the  grant. 

ACTS  OF  CONGRESS    PASSED    SUBSEQUENT  TO  THE    REVISED 

STATUTES. 

AN  ACT  to  amend  the  act  entitled  "An  act  to  promote  the  develop- 
ment of  the  mining  resources  of  the  United  States,'*  passed  May 
tenth,  eighteen  hundred  and  seventy-two. 

Be  it  enacted  hy  the  Senate  and  IToiise  of  Representat k^es ^^}^^f^^  l\^y^, 
of  the  Un/ited  States  of  America  in  CoJigvei^H  as^emhled^  That  l^"'-^  first  annual 
the  provisions  of  the  fifth  section  of  the  act  entitled  ''AnuScUo"jan!^^^ 

act  to  promote  the  development  of  the  mining  resources  of  ^^ 

the  United  States,''  passed  May  tenth,  eighteen  hundred  As'yf^'""^:^^; 
and  seventy-two,  which  requires  expenditures  01  labor  and  (isstat.  l.,  61). 
improvements  on  claims  located  prior  to  the  passage  of 
said  ac*,  are  hereby  so  amended  that  the  time  for  the  first 
annual  expenditure  on  claims  located  prior  to  the  passage 
of  said  act  shall  be  extended  to  the  first  dav  of  January, 
eighteen  hundred  and  seventy -five. 


462  DECISIONS    RELATING    TO   THE    PUBLIC   LANDS. 

AN  ACT  to  amend  peotion  two  thousand  three  hundred  and  twenty- 
four  of  the  Revised  Statute?,  relating  to  the  development  of  the 
mining  re8ourcey  of  the  United  States. 

Moneyexpend-  Be  it  enacted  hy  th^  Senate  and  House  of  Represent<ittces 
considered  as  ex- <?A^<^  United  States  of  America  in  Congress  asseinhled^  That 
^ded  on  the  j^ection  two  thousand  three  hundred  and  twenty-four  of 

^ — '- the  Revised  Statutes,  be,  and  the  same  is  hereb\%  amended 

a^roved^F^ru*!  so  that  where  a  person  or  company  has  or  ma^'  run  a 
sSt  ^L  316^  ^^^  tunnel  for  the  purpose  of  developing  a  lode  or  lode^,  owned 
by  said  person  or  company,  the  money  so  expended  in 
said  tunnel  shall  l)e  taken  and  considered  as  expended  on 
said  lode  or  lodes,  whether  located  prior  to  or  since  the 
passage  of  said  act;  and  such  person  or  company  shall  not 
oe  required  to  perform  work  on  the  surface  of  said  lode 
or  lodes  in  order  to  hold  the  same  as  required  by  said  act. 

AN  ACT  to  exclude  the  States  of  Missouri  and  Kansas  from  the  pro- 
visions of  the  act  of  Congress  entitled  **  An  act  to  promote  the  devel- 
opment of  the  mining  resources  of  the  United  States,"  approved  May 
tenth,  eighteen  hundred  and  seventy-two. 

Miaeouri  and  Be  it  enacted  by  the  Senate  and  House  of  Representatives 
from^iSf *opem-  ^f,  ^^^  United  States  of  America  in  Congress  assembled^  That 
tion^oyhe  min- within  the  States  of  Missouri  and  Kansas  deposits  of  coal, 
era  a\*P.  iron,   lead,   or  other  mineral  be,  and  they  are   hereby. 


Act  of  Con- excluded  from  the  operation  of  the  act  entitled  ''An  act 
SaT  6  ^iItm^  to  promote  the  development  of  the  mining  resources  of  the 
Stat.  L.',  62).       United  States,"  approved  May  tenth,  eighteen  hundred  and 

seventy -two,  and  all  lands  in  said  Stat^  shall  be  subject  to 

disposal  as  agricultural  lands. 

AN  ACT  authorizing  the  citizens  of  Colorado,  Nevada,  and  the  Terri- 
tories to  fell  and  remove  timber  on  the  public  domain  for  mining 
and  domestic  purposes. 

Citizens  of  Be  it  enacted  hy  the  Sennte  and  House  of  Representatives 
vadal'and  ih eof  the  United  States  of  Avierica  in  Congress  assetnbled^  That 
?hOTized*to  f*cii*''  citizens  of  the  United  States  and  other  persons,  bona 
and  remove  tim-  fide  residents  of  the  State  of  Colorado,  or  Nevada,  or  either 
ik.'domin^'fS^of  the  Territories  of  New  Mexico,  Arizona,  Utah,  Wyo- 
mestkfpu?^©^'"^"^?'  Dakota,  Idaho,  or  Montana,  and  all  other  mineral 

— '. '.  districts  of  the  UHited  States,  shall  be,  and  are  hereb}', 

^Act  of  Con- authorized  and  permitted  to  fell  and  remove,  for  building, 
fiin^  3*?H78\'2o agricultural,  mining,  or  other  doniestic  purposes,  any  tim- 
stHt.  L.,  88).       \y^y  Qy.  q\\^^y  trccs  growlug  or  being  on  the  public  lands,  said 

lands  being  mineral,  and  not  subject  to  entry  under  exist- 
ing laws  of  the  United  States,  except  for  mineral  entry,  in 
eitner  of  said  States,  Territories,  or  districts  of  which  such 
citizens  or  persons  may  be  at  the  time  bona  fide  residents, 
subject  to  such  rules  and  regulations  as  the  Secretary  of 
the  Interior  may  prescril)e  for  the  protection  of  the  tinaber 
and  of  the  undergrowth  growing  upon  such  lands,  and  for 
other  puri3oses:  iWri^/ed^  The  provisions  of  this  act  shall 
not  extena  to  railroad  corporations. 

Sec.  2.  That  it  shall  be  the  duty  of  the  register  and  the 
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receiver  of  any  local  land  office  in  whose  district  any  min- 
eral land  may  be  situated  to  ascertain  from  time  to  time 
whether  any  timber  is  being  cut  or  used  upon  any  such 
lands,  except  for  the  purposes  authorized  by  this  act,  within 
their  respective  land  districts;  and,  if  so,  they  shall  imme- 
diatel}'  notify  the  Commissioner  of  the  General  Land  OflBce 
of  that  fact;  and  all  necessary  expenses  incurred  in  mak- 
ing such  proper  examinations  shall  be  paid  and  allowed 
such  register  and  receiver  in  making  up  their  next  quar- 
terly accounts. 

Sec.  3.  Any  person  or  persons  who  shall  violate  the  pro- 
visions of  this  act,  or  any  rules  and  regulations  in  pursu- 
ance thereof  made  by  the  Secretary  of  the  Interior,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  fined  in  any  sum  not  exceeding  five  hundred  dol- 
lars, and  to  which  may  be  added  imprisonment  for  any 
te™  not  exceeding  dxVnths. 

AN  ACT  to  amend  sections  twenty-three  hundred  and  twenty-four 
and  twenty-three  hundred  and  twenty-five  of  the  Revised  Statutes 
of  the  United  States  concerning  mineral  lands. 

3e  it  enacted  hy  the  Senate  and  House  of  Representatives   AppUcationfor 
of  the  United  States  of  America  in  Congress  assemhled^  That  Sf^2  by"iu?hw^ 
section   twenty-three    hundred    and  twenty-five  of    the  **®^  *8rent. 
Revised  Statutes  of  the  United  States  be  amended  by 
adding   thereto   the  following   words:   '^ Provided^  That 
where  the  claimant  for  a  patent  is  not  a  resident  of  or 
within  the  land  district  wherein  the  vein,  lode,  ledge,  or 
deposit  sought  to  be  patented  is  located,  the  application 
for  patent  and  the  affidavits  required  to  be  made  in  this 
section  by  the  claimant  for  such  patent  mav  be  made  by 
his,  her,  or  its  authorized  agent,  where  said  agent  is  con- 
versant with  the  facts  sought  to  be  established  by  said 
affidavits:  And  provided.  That  this  section  shall  apply  to 
all  applications  now  pending  for  patents  to  mineral  lands." 

Sec.  2.  That  section  twenty-three  hundred  and  twenty-  on  unpatented 
four  of  the  Revised  Statutes  of  the  United  States  be^J>tm'en^cVs'on 
amended  by  addin&f  the  following  words:  ''''Provided^  That  Jan.i succeeding 

,,  .    y      .,,  .  ^i.i.i         ^1  .       ixi_j  date  of  location. 

the  period  withm  which  the  work  required  to  be  done 

)roved 

J80  (21 

of  such  claim,  and  this  section  shall  apply  to  all  claims 
located  since  the  tenth  day  of  May,  anno  Domini  eighteen 
hundred  and  seventv-two." 


annually  on  all  unpatented  mineral  claims  shall  commence  ^^   appro^ 
on  the  ni*st  day  of  January  succeeding  the  date  of  location  'j"-  22,  iSo 


AN  ACT  to  amend  section  twenty-three  hundred  and  twenty -six  of 
the  Revised  Statutes  relating  to  suits  at  law  affecting  the  title  to 
inininfT-claims. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  Drought  titiVno't 
of  the  United  States  of  America  in  CongreiiH  assembled^  Thatestawished  in 
if,  in  any  action  brought  pursuant  to  section  twenty-three^^   erpary. 

fj'*  Jj_  A.  *  #       a1_  T"^  *  5        Lly  A.       X        A,  X*Xl  A. 


hundred  and  twenty-six  of  the  Revised  Statutes,  title  to^re»)  approved 
the  ground  in  controversy  shall  not  be  established  by  ^[f  l.!'^)^  ^^^ 
either  party,  the  jury  shall  so  find,  and  judgment  shall  be 
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entered  according  to  the  verdict.  In  such  case  costs  shall 
not  be  allowed  to  either  party,  and  the  claimant  shall  not 
proceed  in  the  land  office  or  be  entitled  to  a  patent  for  the 
ground  in  controversy  until  he  shall  have  perfected  his 
title. 

AN  ACT  to  amend  section  twentv-three  hundred  and  twenty-six  of 
the  Revised  Statutes,  in  regara  to  mineral  lands,  and  for  other 
purposes. 

Adverse  ci^m  Be  it  eixdcted  hy  the  Seriate  amd  House  of  RepreserUatht^ 
by*agent7^  of  the  United  States of  Artier'ica  in  CoTigress  ossemhUd^  That 
gee.  1,  act  of  ^^  adverse  claim  required  by  section  twenty-three  hundred 
^rov^'i^rii  26  *'^^  twcnty-six  of  the  Revised  Statutes  may  be  verified  by 
GS2  (22  stet.  L.;the  oath  ot  any  duly  authorized  agent  or  attorney  in  fact 
^^*  of  the  adverse  claimant  cognizant  of  the  facts  stated;  and 

the  adverse  claimant,  if  residing  or  at  the  time  being  beyond 
the  limits  of  the  district  wherem  the  claim  is  situated,  may 
make  oath  to  the  adv^erse  claim  before  the  clerk  of  any 
court  of  record  of  the  United  States  or  the  State  or  Terri- 
tory where  the  adverse  claimant  may  then  be,  or  before  any 
notary  public  of  such  State  or  Territory. 
izeiw^^\^fore     ^^^'  ^*  That  applicants  for  mineral  patents,  if  residing 
whom  made.  ^'^  beyond  the  limits  of  the  district  wherein  the  claim  is  situ- 
sec.  2,  act  of  atcd,  may  make  an}-  oath  or  affidavit  required  for  pi-oof  of 
Congress  a^ citizenship  before  the  clerk  of  any  court  of  record,  or  be- 

proved  April  26,  -  '^  i  i-        j!  Oi.   x  »t«        -i. 

1882  (22  Slat.  L.  lorc  auv  notarv  public  or  anv  btate  or  lerritorv. 


49). 


AN  ACT  to  exclude  the  public  lands  in  Alabama  from  the  operation 

of  the  laws  relating  to  mineral  lands. 


Aiajama^e  X  -  Be  it  exacted  hy  the  Senate  and  House  of  Represerdaiivei< 
operation^of  the  ofthe  United  States  of  Amelia  in  Cmxgress  assembled^  That 
mineral  laws,  ^^ithin  the  State  of  Alabama  all  public  lands,  whether 
a  ^roved^SS-cli  ^^'^^^'^1  ^^  otherwise,  shall  be  subject  to  disposal  onlv  as 
3,  18^3^22  Stat!  agricultural  lands:  Provided^  ^<??/?^^',  That  all  lands  wtich 
L.,  4«7).  have  heretofore  been  reported  to  the  General  Land  Office 

as  containing  coal  and  iron  shall  first  be  offered  at  public 
sale:  And pi'ovlded  further^  That  any  bona  fide  entry  under 
the  provisions  of  the  homestead  law  of  lands  witHin  said 
State  heretofore  made  ma}''  be  patented  without  reference 
to  an  act  approved  May  tenth,  eighteen  hundred  and  sev- 
entj"-two,  entitled  "An  act  to  promote  the  development  of 
the  mining  resources  of  the  United  States,"  in  cases  where 
the  persons  making  application  for  such  patents  have  in 
all  other  respects  complied  with  the  homestead  law  relat- 
ing thereto. 

AX  ACT  providing  a  civil  government  for  Alaska. 

Be  it  enacted  hy  the  Senate  and  House  of  Representativei^ 
of  the  United  States  <f  America  in  Cimqressasseinhled^  *** 
exa-X§  tlf  the  Skc.  8-  That  the  said  district  of  Alaska  is  hereby  created 
Alaska!^  ^  *^^a  land  district,  and  a  United  States  land  office  for  said  dis- 
Actofcon  r  ss  ^^!^^'^  ^^  hereby  located  at  Sitka.  The  commissioner  pro- 
app?o?ed*^"M  a  y  vidcd  f or  by  this  act  to  reside  at  Sitka  shall  be  ex  officio 
L ;  2^  ^^  ^^^  register  of  said  land  office,  and  the  clerk  provided  for  by 
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this  act  shall  be  ex  oflBcio  receiver  of  public  moneys,*  and 
the  marshal  provided  for  by  this  act  shall  be  ex  oflScio 
surveyor-general  of  said  district,  and  the  laws  of  the  United 
States  relating  to  mining  claims,  and  the  rights  incident 
thereto,  shall,  from  and  after  the  passage  of  fliis  act,  be  in 
full  force  and  effect  in  said  district,  under  the  administra- 
tion thereof  herein  provided  for,  subject  to  such  regulations 
as  may  be  made  by  the  Secretary  of  the  Interior,  approved 
by  the  President:  Provided^  That  the  Indians  or  other  per- 
sons in  said  district  shall  not  be  disturbed  in  the  possession 
of  any  lands  actually  in  their  use  or  occupation  or  now 
claimed  b^  them  but  the  terms  under  whicn  such  persons 
may  acquire  title  to  such  lands  is  reserved  for  future  legis- 
lation by  Congress:  And  provided  further^  That  parties  who 
have  located  mines  or  mineral  privileges  therein  under  the 
laws  of  the  United  States  applicable  k)  the  public  domain, 
or  who  have  occupied  and  improved  or  exercised  acts  of 
ownerahip  over  such  claims,  shall  not  be  disturbed  therein, 
but  shall  DC  allowed  to  perfect  their  title  to  such  claims  by 
payment  as  aforesaid:  And  provided  also^  That  the  land  not 
exceeding  six  hundred  and  forty  acres  at  any  station  now 
occupied  as  missionary  stations  among  the  Indian  tribes 
in  said  section,  with  the  improvements  thereon  erected  by 
or  for  such  societies,  shall  be  continued  in  the  occupancy 
of  the  several  religious  societies  to  which  said  missionary 
stations  respectively  belong  until  action  by  Congress.  But 
nothing  contained  in  this  act  shall  be  construed  to  put  in 
force  in  said  district  the  general  land  laws  of  the  United 
States. 


AN  ACT  making  appropriationfl  for  sundry  civil  expenses  of  the  Gov- 
ernment for  the  nscal  year  ending  June  thirtieth,  eighteen  hundred 
and  ninety -one,  and  for  other  purposes. 

Be  it  enacted  hu  tlie  Senate  aiid Home  of  Reprefieiitath'efi  „^'^^^}^\^^^^ 
of  the  Umted  iStates  of  America  m  Congress  assemoled^  *  *  *  i  a  n  d  laws  re- 
No  person  who  shall  after  the  passage  of  this  act,  enter  Hcrcs.*^^  (kopeai^ 
upon  any  of  the  public  lands  with  a  view  to  occupation,  S^iJSf^^'i'J^^?*^ 

*  •'..I  ^  .  1  i»xiiii  rill    '  3,  1891,  sec.  1/.) 

entry,  or  settlement  under  any  of  the  land  hiws  shall  be  Reservation  in 
permitted  to  acquire  title  to  more  than  three  hundred  andSfwayVnuu-^e^ 
twenty  acres  in  the  aggregate,  under  all  of  said  laws,  hut»^j^^*^^^«>'^  ^'*>"- 

this  limitation  shall  not  operate  to  curtail  the  right  of  any '. 

person  who  has  heretofore  made  entry  or  settlement  on  the    Actof  cmiKress 
public  lands,  or  whose  occupation,  entry  or  settlement,  in  9S!*\m.  {26  §^u 
validated  by  this  act:  Provided^  That  in  all  patents  for^-^^^) 
lands  hereafter  taken  up  under  any  of  the  land  laws  of  the 
United  States  or  on  entries  or  claims  validated  by  this  act 
west  of  the  one  hundredth  meridian,  it  shall  be  expressed 
that  there  is  reserved  from  the  lands  in  said  patent  described 
a  right  of  way  thereon  for  ditches  or  canals  constructed  by 
the  authority  of  the  United  States.     *    ♦    * 
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AN  ACT  to  repeal  the  timber-culture  laws,  and  for  other  purpoeeB. 

Town  sites  on     Be  it  enocted  hy  the  Sen/vte  and  Sou^  of  Repre»erd4itive» 
"^^^^^^^^^  of  the  Vnited  States  of  America  in  Congress  assemhUd^  *  *  * 

im^"*^lhT  mhf-  ^*^^*  ^^'  That  town-site  entries  may  be  made  by  incor- 
erai  laws  not  in-  poratcd  towns  and  cities  on  tiie  mineral  lands  of  the  U  nited 
tiou  to^i>o  aereS"  ^tates,  but  no  title  shall  be  acquired  by  such  towns  or  cities 

■ ' to  any  vein  of  gold,  silver,  cinnabar,  copper,  or  lead,  or  to 

approvedTiar^^^y  ^'^^l^^  mining  claim  or  posscssiou  held  under  existing 
L  \^^/^  ^^^'  ^^^'  ^^^^  mineral  veins  are  possessed  within  the  limit^s 
of  an  incorporated  town  or  cit\',  and  such  possession  is 
recognized  Dy  local  authority  or  by  the  laws  of  the  United 
States,  the  title  to  town  lots  shall  be  subject  to  such  recog- 
nized possession  and  the  necessary  use  thereof  and  when 
entry  has  been  made  or  patent  issued  for  such  town  sites 
to  such  incorporated  town  or  city,  the  possessor  of  such 
mineral  vein  mav  enter  and  receive  patent  for  such  min- 
eral vein,  and  the  surface  ground  appertaining  thereto: 
Provldi'd^  That  no  entry  shall  be  made  by  such  mineral- 
vein  claimant  for  surface  ground  where  the  owner  or 
occupier  of  the  surface  ground  shall  have  had  possession 
of  the  same  before  the  inception  of  the  title  of  the  mineral- 
vein  applicant. 

Sec.  17.  That  reservoir  sites  located  or  selected  and  to 
be  located  and  selected  under  the  provisions  of  ''An  act 
making  appropriations  for  sundr}'^  civil  expenses  of  the 
Government  for  the  fiscal  year  ending  June  thirtieth,  eight- 
een hundred  and  eighty-nine,  and  for  other  purposes,"  and 
amendments  thereto,  shall  be  restricted  to  ana  shall  con- 
tain only  so  much  land  as  is  actually  necessary  for  the 
construction  and  maintenance  of  reservoirs,  excluding  so 
far  axS  practicable  lands  occupied  by  actual  settlera  at  the 
date  of  the  location  of  said  reservoirs  and  that  this  provi- 
sions of  ''An  act  making  appropriations  for  sundry  civil 
expenses  of  the  Government  for  the  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  ninety-one,  and  for  other 
purposes,"  which  reads  as  follows,  viz:  ''no  person  who 
shall  after  the  passage  of  this  act  enter  upon  any  of  the 
public  lands  with  a  view  to  occupation,  entry,  or  settle- 
ment under  any  of  the  land  laws  shall  be  permitted  to 
acquire  title  to  more  than  three  hundred  and  twenty  acres 
in  the  aggregate  under  all  said  laws,"  shall  be  construed  to 
include  in  the  maximum  amount  of  lands  the  title  to  which 
is  permitted  to  be  acquired  by  one  person  only  agricultural 
lands  and  not  include  lands  entered  or  sought  to  oe  entered 
under  mineral  land  laws. 
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AN  ACT  to  authorize  the  entry  of  lands  chiefly  valuable  for  building 

stone  under  the  placer  mining  laws. 


Be  it  enacted  hy  the  Senate  and  House  of  Representatives  ew?fl^^  vaitS 
of  the  United  States  of  America  in  Congress  assembled^  That  for    6  u  i  i  d  1 1 


landfl 
valuable 
LiildiDg 

any  person  authorized  to  enter  lands  under  the  mining  laws  pulwr"m1*ni^n| 

of  the  United  States  may  enter  lands  that  are  chiefly  val-|^ 

uable  for  building  stone  under  the  provisions  of  the  law  in  Act  of  con- 
relation  to  placer-mineral  claims:  Pi^mnded^  That  lands ^^ist*^^"i8« 
reserved  for  the  benefit  of  the  public  schools  or  donated  to  ^'^  ^^^-  ^^  *^)- 
any  State  shall  not  be  subject  to  entry  under  this  act. 

AN  ACT  to  amend  section  numbere<i  twenty-three  hundred  and 
twenty-four  of  the  Revised  Statutes  of  the  United  States,  relating 
to  mining  claims. 

Be  it  emwted  by  tlie  Senate  and  House  of  Representatives ^^^"^^^^^^^^ 
of  the  United  States  ofAm-erica  in  Congress  assembled^  That  penciuure  for  the 
tile  provisions  of  section  numbered  twenty-three  hundred  p^ded^ceptw 
and  twenty-four  of  the  Revised  Statutes  of  the  United  ^_»«*^"^^^»^J^ 
States,  which  require  that  on  each  claim  located  after  the    Act  of  con- 
tenth  day  of  May,  eighteen  hundred  and  seventy-two,  and^"^  3*jSm^(28 
until  patent  has  been  issued  therefor,  not  less  than  one^'*^-^'®^- 
hundred  dollars'  worth  of  labor  shall  be  performed  or  im- 
provements made  during  each  year,  be  suspended  for  the 
3^ear  eighteen  hundred  and  ninety-three,  so  that  no  mining 
claim  which  has  been  regularlv  located  and  recorded  as 
required  by  the  local  laws  and  mining  regulations  shall  be 
subject  to  forfeiture  for  nonperformance  of  the  annual 
assessment  for  the  year  eighteen   hundred  and  ninety- 
three:   Provided,  That  the  claimant  or  claimants  of  any 
mining  location,  in  order  to  secure  the  benefits  of  this  act 
shall  cause  to  be  recorded  in  the  office  where  the  location 
notice  or  certificate  is  filed  on  or  before  December  thirty- 
first,  eighteen  hundred  and  ninety-three,  a  notice  that  he 
or  they,  in  good  faith  intend  to  hold  and  work  said  chiim: 
Provided^  fmrever^  That  the  provisions  of  this  act  shall 
not  apply  to  the  State  of  South  Dakota. 

This  act  shall  take  effect  from  and  after  its  passage. 

AN  ACT  to  amend  nection  numl)ereil  twenty -three  hundred  and  twenty- 
four  of  Revised  Statutes  of  the  I'nited  States  relating  to  mining 
claims. 

Be  It  enacted  by  tlu}  Senate  and  House  of  Representatives    Requirement 
of  tlie   United  States  of  America  in   (-onyress  assembled^  ^iSihuTeloTthii 
That  the  provisions  of  section  numbered  twenty -three  hun-  ^K'nciedextep^iils 
dred  and  twenty-four  of  the  Revised  Statutes  of  the  United  t«  s<>uth  Dakota. 
States,  which  require  that  on  each  claim  located  after  the    Act    of   con- 
tenth  day  of  May,  eighteen  hundred  and  seventy -two,  and  JJjJ^igJ'^gSJ^^^ 
until  patent  has  been  issued  therefor,  not  less  than  onestat.L.,'ii4). 
hundred  dollars'  worth  of  labor  shall  be  performed  or 
improvements  made  during  each  year,  be  suspended  for 
the  year  eighteen  hundred  and  ninety -four,  so  tnat  no  min- 
ing claim  which  has  been  regularly  located  and  recorded  as 
required  by  the  local  laws  and  mining  regulations  shall  be 
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subject  to  forfeiture  for  nonperformance  of  the  annual 
assessment  for  the  3^ear  eighteen  hundred  and  ninety-four: 
Prmylded^  That  the  claimant  or  claimants  of  any  mining 
location,  in  order  to  secure  the  benefits  of  this  act,  shall 
cause  to  be  recorded  in  the  oflSce  where  the  location  notice 
or  certificate  is  filed,  on  or  before  December  thirtj'-first, 
eighteen  hundred  and  ninety-four,  a  notice  that  he  or  they 
in  good  faith  intend  to  hold  and  work  said  claim:  ProridA^ 
however^  That  the  provisions  of  this  act  shall  not  apply  to 
the  State  of  South  Dakota. 

Sec.  2.  That  this  act  shall  take  effect  from  and  after  its 
passage. 

AN  ACT  to  authorize  the  entry  and  patenting  of  lands  containing 
petroleum  and  other  mineral  oils  under  the  placer  mining  laws  of 
the  United  States. 

enmig^of"1and8  ^^  *^  enocted  by  the  Senate  and  House  of  Rejyresentativeii 
containing petro- ^  ^/««  United  Stat-es  of  America  in  Congrem  asifemhled^ 
lnm"m"oii8^un-That  any  person  authorized  to  enter  lands  under  the  min- 

Ininin'^^^iaws^^'^'^^  ^^^  ^^  ^^  United  States  may  enter  and  obtain  patent 

— ; — —^ — to  lands  containing  petroleum  or  other  mineral  oils,  and 

g/tv*^  a^pproveJi  chiefly  valuable  therefor,  under  the  provisions  of  the  laws 

(ij  stot^L-J'sia^  relating  to  placer  mineral  claims:  Prtnuded^  That  lands 

containing  such  petroleum  or  other  mineral  oils  which 

have  heretofore  been  filed  upon,  claimed,  or  improved  as 

mineral,  but  not  yet  patented,  may  be  held  and  patented 

under  the  provisions  of  this  act  the  same  as  if  such  filing, 

claim,  or  improvement  were  subsequent  to  the  date  of  the 

passage  hereof. 

AN  ACT  making  appropriations  for  sundry  civil  expenses  of  the  Gov 
ernment  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  ninety-eight,  and  for  other  purposes.     (30  Stat.,  34,  36,  36). 

Vol.  26,  p.  1095.  All  public  lands  heretofore  designated  and  reserved  by 
the  President  of  the  United  States  under  the  provisions 
of  the  act  approved  March  third,  eighteen  hundred  and 
ninety-one,  tne  orders  for  which  shall  be  and  remain  in 
full  force  and  etfect,  unsuspended  and  unrevoked,  and  all 
public  lands  that  may  hereafter  be  set  aside  and  reserved 
as  public  forest  reserves  under  said  act,  shall  be  as  far  as 
practicable  controlled  and  administered  in  accordance  with 
the  following  provisions: 
tioi?»*!^when^to  No  public  f orcst  reservation  shall  be  established,  except 
be  established,  to  improve  and  protect  the  forest  within  the  reservation, 
or  for  the  purpose  of  securing  favorable  conditions  of 
water  flows,  ana  to  furnish  a  continuous  supply  of  timber 
for  the  use  and  necessities  of  citizens  of  the  U  nited  States; 
but  it  is  not  the  purpose  or  intent  of  these  provisions,  or 
of  the  act  providing  for  such  resei*vations,  to  authorize  the 
inclusion  therein  of  lands  more  valuable  for  the  mineral 
therein,  or  for  agricultural  purposes,  than  for  forest 
purposes. 
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The  Secretary  of  the  Interior  raav  permit,  under  regu-^jJI^by^^uierei 
lations  to  be  prescribed  by  him,  the  use  of  timber  and  etc/ 
stone  found  upon  such  reservations,  free  of  charge,  by 
bona  fide  settlers,  miners,  residents,  and  prospectors  for 
minerals,  for  firewood,  fencing,  buildings,  mining,  pros- 
pecting, and  other  domestic  purposes,  as  may  be  needed 
by  such  persons  for  such  i)urposes;  such  timber  to  be  used 
within  tne  State  or  Territoiy,  respectively,  where  such 
reservations  may  be  located. 

Nothing  herein  shall  be  construed  as  prohibiting  theg,|^^  J^^j*^ 
effress  or  ingress  of  actual  settlers  residing  within  thewitJi^n.^serva- 

i_  J      •  ^  i_  1.'  ^  •  xi_     tions,  etc. 

boundaries  of  such  reseiTations,  or  from  crossing  the 
same  to  and  from  their  property  or  homes;  and  such 
wagon  roads  and  other  improvements  may  be  constructed 
thereon  as  may  be  necessary  to  reach  their  homes  and  to 
utilize  their  property'  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  Secretary  of  the  Interior.  Nor 
shall  anything  herein  prohibit  any  person  from  entering 
upon  such  forest  reservations  for  all  proper  and  lawful 
purposes,  including  that  of  prospe<5ting,  locating,  and  de- 
veloping the  mineral  resources  thereof:  Provided^  That 
such  persons  comply  with  the  rules  and  regulations  cover- 
ing such  forest  reservations. 

Upon  the  recommendation  of  the  Secretary  of  the  In-  min^nS^airi- 
terior,  with  the  approval  of  the  President,  after  sixty  days'  cultural  lands  to 
notice  thereof,  published  in  two  papers  of  general  circu-  main.^^  ^  ^ 
lation  in  the  State  or  Territory  wherein  any  forest  reser- 
vation is  situated,  and  near  the  said  reservation,  any 
public  lands  embi-aced  within  the  limits  of  any  forest 
reservation  which,  after  due  examination  by  personal  in- 
spection of  a  competent  person  appointed  for  tnat  purpose 
by  the  Secretary  of  the  Interior,  shall  be  found  better 
adapted  for  mining  or  for  agricultural  purposes  than  for 
forest  usage,  may  be  restorea  to  the  public  domain.  And 
any  mineral  lands  in  any  forest  reservation  which  have 
been  or  which  may  be  shown  to  be  such,  and  subject  to 
entry  under  the  existing  mining  laws  of  the  United  States 
and  the  rules  and  regulations  applying  thereto,  shall  con- 
tinue to  be  subject  to  such  location  and  entry,  notwith- 
standing any  provisions  herein  contained. 

AN  ACT  extending  the  homestead  laws  and  providing  for  right  of 
way  for  railroads  in  the  district  of  Alaska,  and  for  other  purposes. 

Sec.  13.  That  native-born  citizens  of  the  Dominion  of  jn^J^^^^  ^^1^^. 
Canada  shall  be  accorded  in  said  district  of  Alaska  thetive-born  citi- 
same  mining  rights  and  privileges  accorded  to  citizens  of  mfnion'  of  *^caiT- 

the  United  States  in  British  Columbia  and  the  Northwest ^^ 

TeiTitory  by  the  laws  of  the  Dominion  of  Canada  or  the    Act  of    con- 
local  laws,  rules,  and  regulations;  but  no  greater  rights  M^i^^isascao 
shall  be  thus  accorded  than  citizens  of  the  u  nited  States,  ^^^-  ^•^• 
or  persons  who  have  declared  their  intention  to  become 
sucn,  may  enjoy  in  said  district  of  Alaska;  and  the  Secre- 
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tary  of  the  Interior  shall  from  time  to  time  promulgate  and 
enforce  rules  and  regulations  to  carry  this  provision  into 
effect. 

AN  ACT  making  farther  provisions  for  a  civil  government  for  Alaska, 

and  for  other  purposes. 

Act  of  Con-  Sec.  13.  The  judges  of  the  district,  or  a  noiajority  of 
fuS^  6^190)^(31  them,  shall,  as  soon  as  practicable  after  their  apix>iDtment, 
gat.,  32i~326-jjjg^t;^  j^^j  by  appropriate  Order,  to  be  thereafter  entered 

— rf-— ,-t:--  In  each  division  of  tne  court,  divide  the  district  into  three 

District  divid  ,.  t-«  !•  /o-vj*--  j»xr  a  a 

ed  into  three  re"  recording  divisions,  designate  the  division  of  the  court  to 
rions/"*^  ***^'*"  supervise  each,  and  also  define  the  boundaries  thereof  by 

reference  to  natural  objects  and  permanent  landmarks  or 
monuments,  in  such  manner  that  the  boundaries  of  each 
recording  division  can  be  readily  determined  and  become 
generally  known  from  such  description,  which  order  shall 
be  given  publicity  in  such  manner,  by  posting,  publication, 
or  otherwise,  as  the  judges  or  any  division  of  the  court 
may  direct,  the  necessary  expense  of  the  publication  of 
sucn  order  and  description  of  the  recording  divisions  to  be 
allowed  and  paid  as  other  court  expenses. 
Recordingr  dis-  At  any  regular  or  special  term  an  order  may  be  made 
^^^  by  the  court  establishing  one  or  more  recording  districts 

within  the  recording  division  under  the  supei^vision  of 
such  division  of  the  court  and  defining  the  boundaries 
thereof  by  reference  to  natural  objects  and  permanent 
landmarks  or  monuments,  in  such  manner  that  the  bound- 
aries thereof  can  be  readily  determined, 
—recorder.  The  Order  establishing  a  recording  district  shall  desig- 

nate a  commissioner  to  be  ex  oflScio  recorder  thereof,  and 
shall  also  designate  the  place  where  the  commissioner  shall 
keep  his  recording  office  within  the  recording  district: 
ProvUo.  Prffvlded^  The  clerk  of  the  court  shall  be  ex  oificio 

onhe^ourtshin  ^'^coi'dcr  of  all  that  portion  of  the  recording  division  under 
be  ex  officio  re-  the  supervision  of  his  division  of  the  court  not  embraced 
corder.  within   the   limits   of  a    recording    district  established, 

bounded,  and  described  therein  as  authorized  by  this  act, 
and  when  an\^  part  of  the  division  for  which  a  clerk  has 
been  recording  shall  be  embraced  in  a  recording  district, 
such  clerk  shall  transcribe  that  portion  of  his  i-ecords 
appertaining  to  such  district  and  deliver  the  same  to  the 
commissioner  designated  as  recorder  thereof. 
Change  of  dis-  Whenever  it  appeai-s  to  the  satisfaction  of  the  court  that 
tricta,  etc,  ^^  public  interests  demand,  or  that  the  convenience  of  the 

people  require,  the  court  may  change  or  modify  the 
boundaries  or  discontinue  a  recording  dif^rict  or  change 
the  location  of  a  recording  oflSce,  or  remove  the  comniLs- 
sioner  acting  as  ex  officio  recorder,  and  appoint  another 
commissioner  to  fill  the  office. 
Record  books,  Sbc.  14.  The  clcrk  as  ex  officio  recorder  must  procure 
®'*^*  such  books  for  records  as  the  business  of  his  office  re- 

quires and  such  as  may  be  required  bv  the  respective 
commissioners  designated  as  recorders  m  his  division  of 
the  court,  but  orders  for  the  same  must  first  be  obtained 
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from  the  court  or  the  judge  thereof.  The  respective  offi- 
cers acting  as  ex  officio  recorders  shall  have  the  custody 
and  must  keep  all  the  books,  records,  maps,  and  papers 
deposited  in  their  respective  offices,  and  where  a  recorder 
is  removed  or  from  any  cause  becomes  unable  to  act,  or  a 
recording  district  is  discontinued,  the  records  and  all 
books,  papers,  and  property  relating  thereto  shall  be  de- 
livered to  the  clerk  or  such  officer  or  pei'son  as  the  court 
or  judge  thereof  may  direct. 

The  record  books  procured  by  the  clerk,  as  herein  pro- 
vided, shall  be  paid  for  by  him,  on  the  order  of  the  court, 
out  of  any  moneys  in  his  hands,  as  other  court  expenses 
are  paid. 

Sec.  15.  The  respective  recorders  shall,  upon  the  pay-  what  recorded 
ment  of  the  fees  for  the  same  prescribed  by  tne  Attorney- 
General,  record  separately,  in  large  and  well-bound  sepa- 
rate books,  in  fair  hand: 

First.  Deeds,  grants,  transfers,  contracts  to  sell  or  con- 
vey real  estate  and  mortgages  of  real  estate,  releases  of 
mortgages,  powers  of  attorney,  leases  which  have  been 
acknowledged  or  proved,  mortgages  upon  personal  prop- 
erty; 

oecond.  Certificates  of  marriage  and  marriage  contracts 
and  births  and  deaths; 

Third.  Wills  devising  real  estate  admitted  to  probate; 

Fourth.  Official  bonds; 

Fifth.  Transcripts  of  judgments  which  by  law  are  made 
liens  upon  real  estate; 

Sixth.  All  orders  and  judgments  made  by  the  district 
court  or  the  commissioners  in  probate  matters  affecting 
real  estate  which  are  required  to  be  recorded; 

Seventh.  Notices  and  declaration  of  water  rights; 

Eighth.  Assignments  for  the  benefit  of  creditors; 

Ninth.  Affidavits  of  annual  work  done  on  mining  claims; 

Tenth.  Notices  of  mining  location  and  declaratory  state- 
ments; 

Eleventh.  Such  other  writings  as  are  required  or  per- 
mitted by  law  to  be  recorded,  including  the  liens  of  me- 
chanics, laborers,  and  others:  Provided^  Notices  of  location 
of  mining  claims  shall  be  filed  for  record  within  ninety 
days  from  the  date  of  the  discovery  of  the  claim  described 
in  the  notice,  and  all  instruments  shall  be  recorded  in  the 
recording  district  in  which  the  property  or  subject-matter 
affected  by  the  instrument  is  situated,   and  where  the 

{)roperty  or  subject-matter  is  not  situated  in  any  estab- 
ished  recording  district  the  instrument  affecting  the  same 
shall  be  recorded  in  the  office  of  the  clerk  of  the  division 
of  the  court  having  supervision  over  the  recording  divi- 
sion in  which  such  property  or  subject-matter  is  situated. 

Sec.  16.  Any  clerk  or  commissioner  authorized  to  record  ^J^^^^^^^^^f, 
any  instrument  who  having  collected  feep  for  so  doing  fails  corded  instru- 
to  record  such  instrument  shall  account  to  his  successor  in  ^^naity. 
office,  or  to  such  person  as  the  court  may  direct,  for  all 
the  lees  received  by  him  for  recording  any  instrument  on 


Proviso. 
Mining  claims. 


Where    instni- 
mentfi  recorded. 
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file  and  unrecorded  at  the  expiration  of  hLs  official  term, 
or  at  the  time  he  is  requirea  to  transfer  his  records  to 
another  officer  under  the  direction  of  the  court.  And  any 
clerk  or  commissioner  who  fails,  neglects,  or  refuses  to  so 
account  for  fees  received  and  not  actually  earned  by  the 
recording  of  instrument  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  convinction  thereof  shall  be  fined  not 
less  than  one  hundred  dollars  nor  more  than  one  thousand 
dollars,  and  imprisoned  for  not  more  than  one  year,  or 
until  the  fees  received  and  unearned  as  aforesaid  shall  have 
been  properly  accounted  for  and  paid  over  by  him,  as 
herein  Defore  provided.  And  in  addition  such  fees  may  be 
recovered  f  roni  such  clerk  or  commissioner  or  the  bonds- 
men of  either,  in  a  civil  action  which  shall  be  brought  by 
the  district  attorney,  in  the  name  of  the  United  States,  to 
recover  the  same;  and  the  amount  when  recovered  shall 
be  by  the  court  transferred  to  the  successor  in  office  of 
such  recorder,  who  shall  thereupon  proceed  to  record  the 

SS^reguia- ^"^'^^^^'^^^  instruments:  Proviaed^  Miners  in  any  organ- 

tions  for  record-  ized  mining  district  may  make  rules  and  regulations  gov- 

-^reconier.        erning  the   recording  of  notices  of  location  of  mining 

claims,  water  rights,  flumes  and  ditches,  mill  sites  and 

affidavits  of  labor,  not  in  conflict  with  this  act  or  the 

general  laws  of  the  United  States;  and  nothing  in  this  act 

shall  be  construed  so  as  to  prevent  the  miners  in  any  re^- 

larly  organized  mining  district  not  within  any  recordmg 

district  established  by  the  court  from  electing  their  own 

mining  recorder  to  act  as  such  until  a  recorder  therefor  is 

appointed  by  the  court:   Provided  further^  All  records 

heretofore  regularly  made  by  the  United  States  coimnis- 

Dyea,\^tc.f legal- ^'^P"^^'  ^^  Rjca,  Skagway,  and  the  recorder  at  Douglas 

iz3d.'      '         City,  not  in  conflict  with  any  records  regularly  made  with 

the  United  States  commissioner  at  Juneau,  are  hereby 
legalized.     And  all  records  heretofore  made  in  good  faith 
in  any  regularly  organized  mining  district  are  hereby 
made  pu})lic  records,  and  the  same  shall  be  delivered  to 
the  recorder  for  the  recording  district  including  such 
mining  district  within  six  months  from  the  passage  of 
this  act. 
Mining  laws.       Sec.  20.  The  laws  of  the  United  States  relating  to  min- 
ing claims,  mineral  locations,  and  rights  incident  thereto 
oSid^   Ex-  ^^'^  hereby  extended  to  the  district  of  Alaska:  Providei^ 
piora'tions  on  That  subjcct  Only  to  such  general  limitations  as  may  be 
ring  Sea.        ncccssary  to  exempt  navigation  from  artificial  obstructions 
all  land  and  shoal  water  between  low  and  mean  high  tide 
on  the  shores,  \mys^  and  inlets  of  Bering  Sea,  within  the 
jurisdiction  of  the  United  States,  shall  be  subject  to  explo- 
mtion  and  mining  for  gold  and  other  precious  metals  by 
citizens  of  the  United  States,  or  persons  who  have  legally 
declared  their  intentions  to  become  such,  under  such  reason- 
-minera'reguia-able  rulcs  and  regulations  as  the  miners  in  organized  min- 
^^'  ing  disti'icts  may  have  heretofore  made  or  may  hereafter 

make  governing  the   temporary  possession  thereof  for 
exploration  and  mining  purposes  until  otherwise  provided 
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by  law:  Proirided further^  That  the  rules  and  regulations 
established  by  the  miners  shall  not  be  in  conflict  with  the— not  to  conflict 
mining  laws  of  the  United  States;  and  no  exclusive  per-Sws.  ^^^®'** 
mits  shall  be  granted  by  the  Secretary  of  War  authorizing 
any  person  or  persons,  corporation  or  company  to  exca- 
vate or  mine  under  any  of  said  waters  below  low  tide,  and 
if  such  exclusive  permit  has  been  granted  it  is  hereby    Exciiuave  per- 
revoked  and  declared  null  and  void;  but  citizens  of  the  ^\d,  etc.  ""'"^^ 
United  States  or  persons  who  have  legally  declared  their 
intention  to  become  such  shall  have  the  ri^ht  to  dredge 
and  mine  for  gold  or  other  precious  metals  m  said  waters, 
below  low  tide,  subject  to  such  general  rules  and  regula- 
tions as  the  Secretary  of  War  may  prescribe  for  the 
preservation  of  order  and  the  protection  of  the  interests 
of  commerce;  such  rules  and  regulations  shall  not,  how- 
ever,  deprive  miners  on  the  beach  of  the  right  hereby 
given  to  dump  tailings  into  or  pump  from  the  sea  opposite 
their  claims,  except  where  such  dumping  would  actually 
obstruct  navigation;  and  the  reservation  of  a  roadway    ProvLsion    re- 
sixty  feet  wide,  under  the  tenth  section  of  the  Act  of  May  way.Ttc./not  lo 
fourteenth,  eighteen  hundred  and  ninety -eight,  entitled  *p5{|[;    ^^'-  ^' 
''An  Act  extending  the  homestead  laws  and  providing  for 
right  of  way  for  railroads  in  the  district  of  Alaska,  and 
for  other  purposes,"  shall  not  apply  to  mineral  lands  or 
town  sites. 

Sec.  27.  The  Indians  or  persons  conducting  schools  or    occupant  or 

-1       j'i-j.      I     A         j.i_       j'x       i_j*      j.i_  school  or  mi.Hsion 

missions  in  the  district  shall  not  be  disturbed  m  the  pos-  lands  not  to  be 
session  of  any  lands  now  actually  in  their  use  or  occupation,  ^m?sfidonary  su- 
and  the  land,  at  any  station  not  exceeding  six  hundred  "onM. 
and  forty  acres,   now  occupied  as    missionary   stations 
among  the  Indian  tribes  in  the  section,  with  the  improve- 
ments thereon  erected  by  or  for  such  societies,  shall  be 
continued  in  the  occupancy  of  the  several  religious  societies 
to  which  the  missionary  stations  respectively  belong,  and . 
the  Secretary  of  the  Interior  is  hereby  directed  to  have 
such  lands  surveyed  in  compact  form  as  nearly  as  practi- 
cable and  patents  issued  for  tne  same  to  the  several  societies 
to  which  they  belong;  but  nothing  contained  in  this  Act  j^^e^^mi  jand 
shall  be  construed  to  put  in  force  in  the  district  the  ^^\\-  piy. 
eral  land  laws  of  the  United  States. 

AN  ACT  extending  the  mining  laws  to  saline  lands. 

Be  it  enacted  hy  the  Senate  and  Ilouse  of  Representatives  ^^^^^  j/'  ^^i"! 
of  the  United  States  of  America  in  Congress  assernhled^^^^^^^o^n^^. 
that  all  unoccupied  public  lands  of  the  United  States  con-  app?o?ed''TT 
taining  salt  springs,  or  deposits  of  salt  in  anv  form,  and 3i  i9oi(3i sua., 
chiefly  valuable  therefor,  are  hereby  declarea  to  be  sub-^*  ^" 
ject  to  location  and  purchase  under  the  provisions  of  the 
law  relating  to  placer-mining  claims:  Provided^  That  the 
same  person  shall  not  locate  or  enter  more  than  one  claim 
hereunder. 
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BEGTJLATIOKS. 

NATURE  AND   EXTENT  OF  MINING  CLAIMS. 

1.  Mining  claims  are  of  two  distinct  classes:  Lode  claims  and  placers. 

IX)DE   CLAIMS. 

2.  The  status  of  lode  claims  located  or  patented  previous  to  the  10th 
day  of  May,  1872,  is  not  changed  with  regxird  to  their  extent  along  the 
lode  or  width  of  surface;  but  the  claim  is  enlarged  by  sections  2322 
and  2328,  by  investing  the  locator,  his  heirs  or  assigns,  with  the  right 
to  follow,  upon  the  conditions  stated  therein,  all  veins,  lodes,  or  ledges, 
the  top  or  apex  of  which  lies  inside  of  the  surface  lines  of  his  claim. 

3.  It  is  to  be  distinctly  understood,  however,  that  the  law  limits  the 
possessory  right  to  veins,  lodes,  or  ledges,  other  than  the  one  named 
in  the  original  location,  to  such  as  were  not  adversely  clmmed  07i  May 
10^  1872^  and  that  where  such  other  vein  or  ledge  was  so  adversely 
claimed  at  that  date  the  right  of  the  party  so  adversely  claiming  is  in 
no  wa\'  impaired  by  the  provisions  of  the  Revised  Statutes. 

4.  From  and  after  the  10th  May,  1872,  any  person  who  is  a  citizen 
of  the  United  States,  or  who  has  declared  his  intention  to  become  a 
citizen,  may  locate,  record,  and  hold  a  mining  claim  of  fifteen  hundred 
linear  feet  along  the  course  of  any  mineral  vein  or  lode  subject  to  loca- 
tion; or  an  association  of  persons,  severally  qualified  as  above,  may 
make  joint  location  of  such  claim  of  fifteen  hundred  feet^  but  in  no 
event  can  a  location  of  a  vein  or  lode  made  after  the  10th  day  of  May, 
1872,  exceed  fifteen  hundred  feet  along  the  course  thereof,  whatever 
may  be  the  number  of  persons  composing  the  association. 

5.  With  regard  to  the  extent  of  surface  gi'ound  adjoining  a  vein  or 
lode,  and  claimed  for  the  convenient  worSing  thereof,  the  Revised 
Statutes  provide  that  the  lateral  extent  of  locations  of  veins  or  lodes 
made  after  May  10,  1872,  shall  in  no  case  exceed  three  hundred  feet  on 
each  side  of  the  laiddle  of  the  vein  at  the  surface^  and  that  no  such  sur- 
face righte  shall  be  limited  bv  any  mining  regulations  to  less  than 
twenty -five  feet  on  each  side  oi  the  middle  of  the  vein  at  the  surface, 
except  where  adverse  rights  existing  on  the  10th  May,  1872,  may  ren- 
der such  limitation  necessaiy ;  the  end  lines  of  such  claims  to  be  in  all 
cases  parallel  to  each  other.  Said  lateral  measurements  can  not  extend 
beyond  three  hundred  feet  on  either  side  of  the  middle  of  the  vein  at 
the  surface,  or  such  distance  as  is  allowed  by  local  laws.  For  example: 
400  feet  can  not  be  taken  on  one  side  and  200  feet  on  the  other.  If, 
however,  300  feet  on  each  side  are  allowed,  and  by  reason  of  prior  claims 
but  100  feet  can  be  taken  on  one  side,  the  locator  will  not  be  restricted 
to  less  than  300  feet  on  the  other  side;  and  when  the  locator  does  not 
determine  by  exploration  where  the  middle  of  the  vein  at  the  surface 
is,  his  discovery  shaft  must  be  assumed  to  mark  such  point. 

6.  By  the  foregoing  it  will  be  perceived  that  no  lode  claim  located 
after  the  10th  May,  1872,  can  exceed  a  parallelogram  fifteen  hundred 
feet  in  length  by  six  hundred  feet  in  width,  but  whether  surface  ground 
of  that  width  can  be  taken  depends  upon  the  local  regulations  or  State 
or  Territorial  laws  in  force  in  the  several  mining  districts;  and  that  no 
such  local  regulations  or  State  or  Territorial  laws  shall  limit  a  vein  or 
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lode  claim  to  less  than  fifteen  hundred  feet  along  the  cx)urse  thereof, 
whether  the  location  is  made  by  one  or  more  persons,  nor  can  surface 
rights  be  limited  to  less  than  fifty  feet  in  wioth  unless  adverse  claims 
existing  on  the  10th  day  of  May,  1872,  render  such  lateral  limitation 
necessary. 

7.  Locators  can  not  exercise  too  much  care  in  defining  their  locations 
at  the  outset,  inasmuch  as  the  law  requires  that  all  records  of  mining 
locations  made  subsequent  to  May  10,  1872,  shall  contain  the  name  or 
names  of  the  locators,  the  date  of  the  location,  and  such  a  description 
of  the  claim  or  claims  located,  by  reference  to  some  natural  object  or 
permanent  monument,  as  will  identify  the  claim. 

8.  No  lode  claim  shall  be  located  until  after  the  discovery  of  a  vein 
or  lode  within  the  limits  of  the  claim,  the  object  of  which  provision  is 
evidently  to  prevent  the  appropriation  of  presumed  mineral  ground 
for  speculative  pui-poses,  to  the  exclusion  of  hona  fide  prospectors, 
before  sufficient  work  has  been  done  to  determine  whether  a  vein  or 
lode  really  exists. 

9.  The  claimant  should,  therefore,  prior  to  locating  his  claim,  unless 
the  vein  can  be  traced  upon  the  surface,  sink  a  shaft  or  run  a  tunnel 
or  drift  to  a  sufficient  depth  therein  to  discover  and  develop  a  mineral- 
bearing  vein,  lode^  or  crevice;  should  determine,  if  possible,  the  general 
course  of  such  vein  in  either  direction  from  the  point  of  discovery,  by 
which  direction  he  will  be  governed  in  marking  the  boundaries  of  his 
claim  on  the  surface.  His  location  notice  should  give  the  course  and 
distance  as  nearly  as  practicable  from  the  discovery  shaft  on  the  claim 
to  eome  permanent,  well-known  points  or  objects,  such,  for  instance,  as 
stone  monuments,  blazed  trees,  the  confluence  of  streams,  point  of 
intersection  of  well-known  gulches,  ravines,  or  roads,  prominent  buttes, 
hills,  etc.,  which  may  be  in  tne  immediate  vicinity,  ana  which  will  serve 
to  perpetuate  and  fix  the  locus  of  the  claim  and  render  it  susceptible  of 
identincation  from  the  description  thereof  given  in  the  record  of  loca- 
tions in  the  district,  and  should  be  duly  recorded. 

10.  In  addition  to  the  foregoing  date,  the  claimant  should  stete  the 
names  of  adjoining  claims,  or,  if  none  adjoin,  the  relative  positions  of 
the  nearest  claims;  should  drive  a  post  or  erect  a  monument  of  stones 
at  each  corner  of  his  surface  ground,  and  at  the  point  of  discoveiy  or 
discovery  shaft  should  fix  a  post,  steke,  .or  board,  upon  which  should  be 
designated  the  name  of  the  lode,  the  name  or  names  of  the  locators, 
the  number  of  feet  claimed,  and  in  which  direction  from  the  point  of 
discovery;  it  being  essential  that  the  location  notice  filed  for  record,  in 
addition  to  the  foregoing  description,  should  stete  whether  the  entire 
claim  of  fifteen  hundred  feet  is  teken  on  one  side  of  the  point  of  dis- 
covery, or  whether  it  is  partly  upon  one  and  partly  upon  tne  other  side 
thereof,  and  in  the  latter  case,  how  many  feet  are  claimed  upon  each 
side  of  such  discovery  point. 

11.  The  location  notice  must  be  filed  for  record  in  all  respects  as 
required  by  the  Stete  or  Territorial  laws  and  local  ixiles  and  regula- 
tions, if  there  be  any. 

12.  In  order  to  hold  the  possessory  title  to  a  mining  claim  located 
prior  to  May  10,  1872,  the  law  requires  that  ten  dollars  shall  be 
expended  annually  in  labor  or  improvements  for  each  one  huTidredfeet 
in  length  along  the  vein  or  lode.  In  order  to  hold  the  possessory 
right  to  a  location  made  since  May  10, 1872,  not  less  than  one  hundred 
dollars'  worth  of  labor  must  be  performed  or  improvements  made 
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thereon  annually.  Under  the  provisions  of  the  act  of  Congress 
approved  January  22,  1880,  the  nrst  annual  expenditure  becomes  due 
and  must  be  performed  during  the  calendar  year  succeeding  that  in 
which  the  location  was  made.  Where  a  number  of  claims  are  held  in 
common,  the  aggrerate  expenditure  that  would  be  necessary  to  hold 
all  the  claims,  may  be  made  upon  any  one  claim. 

13.  Failure  to  make  the  expenditure  or  perform  the  labor  require<l 
upon  a  location  made  before  or  since  May  10, 1872,  will  subject  a  claim 
to  relocation,  unless  the  original  locator,  his  heirs,  assigns,  or  legal  i*ep- 
resentatives  have  resumed  work  after  such  failure  and  tefore  relocation. 

14.  Annual  expenditure  is  not  required  subsequent  to  entry,  the  date 
of  issuing  the  patent  certificate  being  the  date  contemplated  by  statute. 

15.  Upon  the  failure  of  any  one  of  several  coowners  to  contribute 
his  proportion  of  the  required  expenditures,  the  coowners,  who  have 
perionned  the  labor  or  made  the  improvements  as  required,  mav,  at  the 
expiration  of  the  year,  give  such  delinquent  coowner  personal  notice 
in  writing,  or  notice  by  publication  in  the  newspaper  published  nearest 
the  claim  for  at  least  once  a  week  for  ninety  days;  and  if  upon  the  expira- 
tion of  ninet}'  days  after  such  notice  in  writing,  or  upon  the  expiration 
of  one  hundred  and  eighty  days  after  the  first  newspaper  publication  of 
notice,  the  delinquent  coowner  shall  have  failed  to  contribute  his  pix)- 
portion  to  meet  such  expenditures  or  improvements,  his  interest  in  the 
claim  by  law  pa.ssea  to  his  coowners  who  have  made  the  expenditures 
or  improvements  as  aforesaid.  Where  a  claimant  alleges  ownership  of 
a  forfeited  interest  under  the  foregoing  provision,  the  sworn  statement 
of  the  publisher  as  to  the  facts  of  publication,  giving  dates  and  a  printed 
copy  of  the  notice  published,  should  be  furnished,  and  the  claimant 
must  swear  that  the  delinquent  coowner  failed  to  contribute  his  proper 
proportion  within  the  period  fixed  by  the  statute. 

TUNNELS. 

16.  The  effect  of  section  2323,  Revised  Statutes,  is  to  give  the  propri- 
etors of  a  mining  tunnel  run  in  good  faith  the  possessory  right  to  fifteen 
hundred  feet  of  any  blind  lodes  cut,  discovered,  or  intersected  by  such 
tunnel,  which  were  not  previously  known  to  exist,  within  three  thou- 
sand feet  from  the  face  or  point  of  commencement  of  such  tunnel,  and 
to  prohibit  other  parties,  aftei*  the  commencement  of  the  tunnel,  from 
prospecting  for  and  making  locations  of  lodes  on  the  lirie  thereof  and 
within  saiadistance  of  three  thousand  feet,  unless  such  lodes  appear 
upon  the  surface  or  were  previously  known  to  exist.  The  term  ^'  face,'' 
as  used  in  said  section,  is  construed  and  held  to  mean  the  first  working 
face  fomied  in  the  tunnel,  and  to  signify  the  poin^.  at  which  the  tunnel 
actually  enters  cover;  it  being  from  this  point  that  the  three  thousand 
feet  are  to  be  counted  upon  which  prospecting  is  prohibited  as  afore- 
said. 

17.  To  avail  themselves  of  the  benefits  of  this  provision  of  law,  the 
proprietors  of  a  mining  tunnel  will  be  required,  at  the  time  they  enter 
cover  as  aforesaid,  to  give  proper  notice  of  their  tunnel  location  by 
erecting  a  substantial  post,  board,  or  monument  at  the  face  or  point 
of  commencement  thereof,  uix)n  which  should  be  posted  a  good  and 
sufficient  notice,  giving  the  names  of  the  parties  or  company  claiming 
the  tunnel  right;  the  actual  or  proposed  course  or  direction  of  the 
tunnel;  the  height  and  width  thereof,  and  the  course  and  distance  from 
such  face  or  point  of  commencement  to  some  permanent  well-known 
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objects  in  the  vicinity  by  wliich  to  fix  and  determine  the  locus  in 
manner  heretofore  set  forth  applicable  to  locations  of  veins  or  lodes, 
and  at  the  time  of  posting  such  notice  they  shall,  in  order  that  miners 
or  prospectors  may  be  enabled  to  determine  whether  or  not  they  are 
witnin  the  lines  of  the  tunnel,  establish  the  boundary  lines  thereof, 
by  stakes  or  monumpnts  placed  along  such  lines  at  proper  intervals, 
to  the  terminus  of  the  tnree  thousand  feet  from  the  face  or  point  of 
commencement  of  the  tunnel,  and  the  lines  so  marked  will  define  and 
govern  as  to  the  specific  boundaries  within  which  prospecting  for  lodes 
not  previously  known  to  exist  is  prohibited  while  work  on  the  tunnel 
is  beinff  prosecuted  with  reasonable  diligence. 

18.  At  the  time  of  posting  notice  ana  marking  out  the  lines  of  the 
tunnel  as  aforesaid,  a  full  and  correct  copy  of  such  notice  of  location 
defining  the  tunnel  claim  must  be  filed  for  record  with  the  mining 
recorder  of  the  district,  to  which  notice  must  be  attached  the  sworn 
statement  or  declaration  of  the  owners,  claimants,  or  projectors  of  such 
tunnel,  setting  forth  the  facts  in  the  case;  stating  the  amount  expended 
by  themselves  and  their  predecessors  in  interest  in  prosecuting  work 
•/liereop ;  the  extent  of  the  work  performed,  and  that  it  is  bonaj^de  their 
intention  to  prosecute  work  on  tne  tunnel  so  located  and  described  with 
reax)nable  diligence  for  the  development  of  a  vein  or  lode,  or  for  the 
discovery  of  mmes,  or  both,  as  the  case  may  be.  This  notice  of  loca- 
tion must  be  duly  recorded,  and,  with  the  said  sworn  statement  attached, 
kept  on  the  recorder's  files  for  future  reference. 

PLACER  CLAIMS. 

19.  But  one  discovery  of  mineral  is  required  to  support  a  placer  loca- 
tion, whether  it  be  of  twenty  acres  by  an  individual,  or  of  one  hundred 
and  sixty  acres  or  less  by  an  association  of  persons. 

20.  The  act  of  August  4, 1892,  extends  the  mineral-land  laws  so  as  to 
bring  lands  chiefly  valuable  for  building  stone  within  the  provisions  of 
said  law  by  authorizing  a  placer  entry  of  such  lands.  Registers  and 
receivers  should  make  a  reference  to  said  act  on  the  entry  papers  in 
the  case  of  all  placer  entries  made  for  lands  containing  stone  chiefly 
valuable  for  building  purposes.  Lands  reserved  for  the  benefit  of 
public  schools  or  donated  to  any  State  are  not  subject  to  entry  under 
said  act. 

21.  The  act  of  February  11, 1897,  provides  for  the  location  and  entiy 
of  public  lands  chiefly  valuable  for  petroleum  or  other  mineral  oils, 
and  entries  of  that  nature  made  prior  to  the  passage  of  said  act  are  to 
be  considered  as  though  made  thereunder. 

22.  By  section  2330  authority  is  given  for  the  subdivision  of  foiiiv- 
acre  legal  subdivisions  into  ten-aa^e  lots,  which  is  intended  for  the 
greater  convenience  of  miners  in  segregating  their  claims  both  from 
one  another  and  from  intervening  agricultural  lands.  It  is  Jield,  there- 
fore, that  under  a  proper  construction  of  the  law  these  ten-acre  lots  in 
mining  districts  should  be  considered  and  dealt  with,  to  all  intents  and 
purposes,  as  legal  subdivisions,  and  that  an  applicant  having  a  claim 
which  conforms  to  one  or  more  of  these  ten-acre  lots,  contiguous  in 
case  of  two  or  more  lots,  may  make  entry  thereof,  after  the  usual  pro- 
ceedings, without  further  survey  or  plat. 

23.  In  cases  of  this  kind,  however,  the  notice  given  of  the  applica- 
tion must  be  very  specific  and  accurate  in  description,  and  as  the  forty- 
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acre  tracts  may  be  subdivided  into  ten-acre  lots,  eitiier  in  the  form  of 
squares  of  ten  b}^  ten  chains,  or,  if  parallelograms,  five  by  twenty 
chains,  so  long  as  the  lines  are  parallel  and  at  right  angles  with  the 
lines  of  the  public  surveys,  it  will  be  necessary  that  the  notice  and 
application  state  specificaP.y  what  ten-acre  lots  are  sought  to  be  pat- 
ented in  addition  to  the  other  data  required  in  the  notice. 

24.  Where  the  ten-acre  subdivision  is  in  the  form  of  a  square  it  mav 
be  described,  for  instance,  as  the  "SE.  i  of  the  SW.  i  of  the  NW.  i," 
or,  if  in  the  form  of  a  parallelogram  as  aforesaid,  it  may  be  described 
a^  the  '^W.  i  of  the  W,  i  of  the  SW.  i  of  the  NW.  i  (or  the  N.  iof 

the  S.  i  of  the  NE.  i  of  the  SE.  i)  of  section ,  township  ——^ 

range ,"  as  the  case  may  be;  but,  in  addition  to  this  description 

of  the  land,  the  notice  must  give  all  the  other  data  that  is  re(^uired  in 
a  mineral  application,  by  which  parties  may  be  put  on  inquiry  as  to 
the  premises  sought  to  be  jmtented.  The  proofs  submitted  with  appli- 
cations for  claims  of  this  kind  must  show  clearly  the  character  ana  the 
extent  of  the  improvements  upon  the  premises. 

25.  The  proof  of  improvements  must  show  their  value  to  be  not  less 
than^'i'e^  hundred  dollars  and  that  they  were  made  by  the  applicant  for 
patent  or  his  grantors.  This  proof  should  consist  of  the  affidavit  of  two 
or  more  disinterested  witnesses.  The  annual  expenditure  to  the  amount 
of  $100,  required  by  section  2324,  Revised  Statutes,  must  be  made  upon 
placer  claims  as  well  as  lode  claims. 

26.  Applicants  for  patent  to  a  placer  claim,  who  are  also  in  possession 
of  a  known  vein  or  lode  included  therem,  must  state  in  their  applica- 
tion that  the  placer  includes  such  vein  or  lode.  The  published  and 
posted  notices  must  also  include  such  statement.  If  veins  or  lodes 
lying  within  a  placer  location  are  owned  by  other  parties,  the  fact 
should  be  distinctly  stated  in  the  application  for  patent,  and  in  all  the 
notices.  But  in  all  cases,  whether  the  lode  is  claimed  or  excluded,  it 
must  be  surveyed  and  marked  upon  the  plat,  the  field  notes  and  plat 
giving  the  are*  of  the  lode  claim  or  claims  and  the  area  of  the  placer 
separately.  An  application  which  omits  to  claim  such  known  vein  or 
loae  must  be  construed  as  a  conclusive  declaration  that  the  applicant 
has  no  right  of  possession  to  the  vein  or  lode.  Where  there  is  no  known 
lode  or  vein,  the  fact  must  appear  by  the  affidavit  of  two  or  more 
witnesses. 

27.  By  section  2330  it  is  declared  that  no  location  of  a  placer  claim, 
made  after  July  9,  1870,  shall  exceed  one  hundred  and  sixty  acres  for 
any  one  person  or  association  of  persons,  which  location  shall  conform 
to  the  United  Statics  surveys. 

28.  Section  2381  provides  that  all  placer-mining  claims  located  after 
May  10,  1872,  shall  conform  as  nearly  as  practicable  with  the  United 
States  system  of  public-land  surveys  and  the  rectangular  subdivisions 
of  such  surveys,  and  such  locations  shall  not  include  more  than  twenty 
acres  for  each  individual  claimant. 

29.  The  foregoing  provisions  of  law  are  construed  to  mean  that  after 
the  9th  day  of  July,  1870,  no  location  of  a  placer  claim  can  be  made  to 
exceed  one  hundred  and  sixty  acres,  whatever  mav  be  the  number  oi 
locators  associated  together,  or  whatever  the  local  regulations  of  the 
district  may  allow;  and  that  from  and  after  May  10,  1872,  no  location 
can  exceed  twenty  acres  for  each  individual  participating  therein;  that 
is,  a  location  by  two  persons  can  not  exceed  forty  acres,  and  one  by 
three  persons  can  not  exceed  sixty  acres. 

30.  The  regulations  hereinbefore  given  as  to  the  manner  of  marking 
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locations  on  the  ground,  and  placing  the  same  on  record,  must  be 
observed  in  the  case  of  placer  locations  so  far  as  the  same  are  applica- 
ble, the  law  requiring,  however,  that  all  placer  mining  claims  located 
after  May  10,  1872,  shall  conform  as  near  as  practicable  with  the 
United  States  system  of  public  land  surveys  and  the  rectangular  sub- 
divisions of  such  surveys,  whether  the  locations  are  upon  surveyed  or 
unsurveyed  lands. 

REGULATIONS   UNDER   SALINE   ACT. 

31.  Under  the  act  approved  January  31, 1901,  extending  the  mining 
laws  to  saline  lands,  the  provisions  of  the  law  relating  to  placer-mining 
claims  are  extended  to  all  States  and  Territories  and  the  district  of 
Alaska,  so  as  to  permit  the  location  and  purchase  thereunder  of  all 
unoccupied  public  lands  containing  salt  springs,  or  deposits  of  salt  in 
any  form,  and  chiefly  valuable  therefor,  with  the  proviso,  "That  the 
same  person  shall  not  locate  or  enter  more  than  one  claim  hereunder." 

'32.  Rights  obtained  by  location  under  the  placer-mining  laws  are 
assignable,  and  the  assignee  may  make  the  entry  in  his  own  name;  so, 
under  this  act  a  person  iiolding  as  assignee  may  make  entry  in  his  own 
name:  Providea^  He  has  not  held  under  this  act,  at  anv  time,  either  as 
locator  or  entryman,  any  other  lands;  his  right  is  exhausted  by  hav- 
ing held  under  this  act  any  particular  tract,  either  as  locator  or  entry- 
man,  either  as  an  individual  or  as  a  member  of  an  association.  It 
follows,  therefore,  that  no  application  for  patent  or  entry,  made  under 
this  act,  shall  embrace  more  than  one  single  location. 

33.  In  order  that  the  conditions  imposed  bv  the  pjroviso,  as  set  forth 
in  the  above  paragraph,  may  duly  appear,  the  notice  of  location  pre- 
sented for  record  and  the  application  for  patent  must  each  con  tarn  a 
specific  statement  under  oatn  by  each  person  whose  name  appears 
therein  that  he  never  has,  either  as  an  individual  or  as  a  member  of 
an  association,  located  or  entered  any  other  lands  under  the  provisions 
of  this  act.  Assignments  made  by  persons  who  are  not  severally  quali- 
fied as  herein  stated  will  not  be  recognized. 

PROCEDURE  TO  OBTAIN  PATENT  TO  MINERAL  LANDS. 

LODE  CLAIMS. 

34.  The  claimant  is  required,  in  the  first  place,  to  have  a  correct 
survey  of  his  claim  made  under  authority  of  the  surveyor-general  of 
the  State  or  Territory  in  which  the  claim  lies,  such  survey  to  show  with 
accuracy  the  exterior  surface  boundaries  of  the  claim,  which  bound- 
aries are  required  to  be  distinctly  marked  bv  monuments  on  the  ground. 
Four  plats  and  one  copy  of  the  original  field  notes  in  each  case  will  be 
prepared  by  the  surveyor-general;  one  plat  and  the  original  field  notes 
to  be  retained  in  the  oflice  of  the  surveyor-general,  one  copy  of  the 
plat  to  be  given  the  claimant  for  posting  upon  the  claim,  one  plat  and 
a  copy  of  the  field  notes  to  be  given  the  claimant  for  filing  with  the 
proper  register,  to  be  finally  transmitted  by  that  oflScer,  with  other 
papers  in  tne  case,  to  this  oflSce,  and  one  plat  to  be  sent  by  the  surveyor- 

feneral  to  the  register  of  the  proper  land  district,  to  be  retained  on  his 
les  for  future  reference.  As  there  is  no  resident  surveyor-general 
for  the  State  of  Arkansas,  applications  for  the  survey  of  mineralclaims 
in  said  State  should  be  made  to  the  Commissioner  of  this  office,  who, 
under  the  law,  is  ex  officio  the  U.  S.  surveyor-general. 
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35.  The  survey  and  plat  of  mineral  claims  required  to  be  filed  in  the 
proper  land  ofiice  with  application  for  patent  must  be  made  subsequent 
to  tne  recording  of  the  location  of  the  claim  (if  the  laws  of  the  State  or 
Territory  or  the  regulations  of  the  mining  district  require  the  notice 
of  location  to  be  recorded),  and  when  the  original  location  is  made  by 
survey  of  a  United  States  deputy  surve3^or  such  location  survey  mn 
not  l>c  substituted  for  that  required  by  the  statute,  as  above  indicated. 

36.  The  surveyors-general  should  designate  all  surveyed  mineral 
claims  by  a  progressive  series  of  numbers,  beginning  with  survey  No. 
37,  irrespective  as  to  whether  they  are  situated  on  survej'ed  or  uneur- 
veyed  lands,  the  claim  to  be  so  designated  at  date  of  issuing  the  order 
therefor,  in  addition  to  the  local  designation  of  the  claim;  it  being 
re(][uired  in  all  cases  that  the  plat  and  field  note^s  of  the  survey  of  a 
claim  must,  in  addition  to  the  reference  to  permanent  objects  in  the 
neighborhood,  describe  the  locus  of  the  claim  with  reference  to  the 
lines  of  public  surveys  by  a  line  connecting  a  corner  of  the  claim  with 
the  nearest  public  corner  of  the  United  States  surveys,  unless  such 
claim  l>e  on  unsurveyed  lands  at  a  distance  of  more  than  two  miles 
from  such  public  corner,  in  which  latter  case  it  should  be  connect<Hl 
with  a  United  States  minend  monument.  Such  connecting  line  nuLst 
not  be  more  than  two  miles  in  length,  and  should  be  measured  on  the 
ground  direct  between  the  points,  or  calculated  from  actually  surveyed 
traverse  lines  if  the  nature  of  the  country  should  not  iiermit  direct 
measurement.  If  a  regularly  established  survey  corner  is  within  two 
miles  of  a  claim  situated  on  unsurveyed  lands,  the  connection  should  \^ 
made  with  such  corner  in  preference  to  a  connection  with  a  United 
States  mineral  monument.  The  connecting  line  or  traverse  line  must 
be  surve^'ed  by  the  deputy  mineral  suiTeyor  at  the  time  of  his  makin^^ 
the  particular  survey,  and  be  made  a  part  thereof. 

37.  Upon  the  approval  of  the  survey  of  a  mining  claim  made  upon 
sui^vevea  lands  the  surveyor-general  will  prepare  and  transmit  to  the 
local  land  office  and  to  this  office  a  diagram  made  upon  the  usual  draw- 
ing paper  township  blank,  showing  the  portions  of  legal  40-acre  sub- 
divisions made  fractional  by  reason  of  the  mineral  survey,  designating 
each  of  such  portions  by  the  proper  lot  number,  beginning  witn  Ko.  1 
in  each  section,  and  giving  the  area  of  each  lot. 

38.  The  following  particulars  should  be  observed  in  the  survey  of 
ever}'  mining  claim: 

(1)  The  exterior  boundaries  of  the  claim,  the  numl>er  of  feet  claimed 
along  the  vein,  and,  as  nearly  as  can  l)e  ascertained,  the  direction  of  the 
vein,  and  the  number  of  feet  claimed  on  the  vein  in  each  direction  from 
the  point  of  discovery  or  other  well-defined  place  on  the  claim  should 
be  represented  on  the  plat  of  survey  and  in  the  field  notes. 

(2)  The  intersection  of  the  lines  of  the  survey  with  the  lines  of  con- 
flicting prior  surveys  should  be  noted  in  the  field  notes  and  represented 
upon  the  plat. 

(3)  Conflicts  with  unsurve^'ed  claims,  where  the  applicant  for  survev 
does  not  claim  the  area  in  conflict,  should  be  shown  by  actual  sun^ey. 

(4)  The  total  area  of  the  claim  embraced  by  the  exterior  boundaries 
should  be  stated,  and  also  the  area  in  conflict  with  each  intersecting 
suiTev,  substantially  as  follows: 

Acre*. 

Total  area  of  claim 10.50 

Area  in  conflict  with  survey  No.  302 1.56 

Area  in  conflict  with  survey  No.  948 2.33 

Area  in  conflict  with  Mountain  Maid  lode  mining  claim,  unsurveyed ! . .    \.^^ 
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It  does  not  follow  that  because  mining  surveys  are  required  to  exhibit 
all  conflicts  with  prior  surveys  the  areas  of  conflict  are  to  be  excluded. 
The  field  notes  and  plat  are  made  a  part  of  the  application  for  patent, 
and  care  should  be  taken  that  the  description  does  not  inadvertently 
exclude  portions  intended  to  be  retained.  The  application  for  patent 
should  state  the  portions  to  be  excluded  in  express  terms. 

39.  The  claimant  is  then  required  to  post  a  copy  of  the  plat  of  such 
surv^ey  in  a  conspicuous  place  upon  the  claim,  together  with  notice  of 
his  intention  to  apply  for  a  patent  therefor,  which  notice  will  give  the 
date  of  posting,  the  name  of  the  claimant,  the  name  of  the  claim,  the 
number  of  the  survey^,  the  mining  district  and  county,  and  the  names 
of  adjoining  and  conflicting  claims  as  shown  by  the  plat  of  survey.  Too 
much  care  can  not  be  exercised  in  the  preparation  of  this  notice,  inas- 
much as  the  data  therein  are  to  be  repeated  in  the  other  notices  required 
by  the  statute,  and  upon  the  accuracy  and  completeness  of  these  notices 
will  depend,  in  a  great  measure,  the  regularity  and  validity  of  the  pro- 
ceedings for  patent. 

40.  After  posting  the  said  plat  and  notice  upon  the  premises,  the 
claimant  will  file  with  the  proper  register  and  receiver  a  copy  of  such 

Slat  and  the  field  notes  of  survey  of  the  claim,  accompanied  oy  the  affi- 
avit  of  at  least  two  credible  witnesses  that  such  plat  and  notice  are 
posted  conspicuously  upon  the  claim,  giving  the  date* and  place  of  such 
posting;  a  copy  of  the  notice  so  posted  to  be  attached  to  and  form  a 
part  oi  said  amdavnt. 

4:1.  Accompanying  the  field  notes  so  filed  must  be  the  sworn  state- 
ment of  the  claimant  that  he  has  the  possessory  right  to  the  premises 
therein  described,  in  virtue  of  a  compliance  by  himself  (and  by  his 
grantors,  if  he  claims  by  purchase)  with  the  mining  rules,  regulations, 
and  customs  of  the  mining  district,  State,  or  Territory  in  which  the 
claim  lies,  and  with  the  mining  laws  of  Congress;  sucn  sworn  state- 
ment to  narrate  briefly,  but  as  clearly  as  possible,  the  facts  constitut- 
ing such  compliance,  the  origin  of  his  possession,  and  the  basis  of  his 
claim  to  a  patent. 

42.  This  sworn  statement  must  be  supported  by  a  copy  of  the  loca- 
tion notice,  certified  by  the  officer  in  cnarge  of  the  records  where  the 
same  is  recorded,  and  where  the  applicant  for  patent  claims  the  inter- 
ests of  others  associated  with  him  m  making  tne  location,  or  only  as 
purchaser,  in  addition  to  the  copy  of  the  location  notice,  must  be  fur- 
nished a  complete  abstract  of  title  as  shown  by  the  record  in  the  office 
where  the  transfers  are  by  law  recaiired  to  be  recorded,  certified  to  by 
the  officer  in  charge  of  the  record  under  his  official  seal.  The  officer 
should  also  certify  that  no  conveyances  affecting  the  title  to  the  claim 
in  question  appear  of  record  other  than  those  set  forth  in  the  abstract, 
which  abstract  shall  be  brought  down  to  the  date  of  the  application 
for  patent.  Where  the  applicant  claims  as  sole  locator  and  does  not 
furnish  an  abstiuct  of  title,  his  affidavit  should  be  furnished  to  the 
effect  that  he  has  disposed  of  no  interest  in  the  land  located. 

4f3.  In  the  event  of  the  mining  records  in  any  case  having  been 
destroyed  by  tire  or  otherwise  lost,  affidavit  of  the  fact  should  be  made, 
and  secondary  evidence  of  possessory  title  will  be  received,  which  may 
consist  of  the  affidavit  of  the  claimant,  supported  by  those  of  any  other 
parties  cognizant  of  the  facts  relative  to  nis  location,  occupancy,  pos- 
session, improvements,  &c. ;  and  in  such  case  of  lost  records,  any  deeds, 
certificates  of  location  or  purchase,  or  other  evidence  which  may  be  in 
the  claimant's  possession  and  tend  to  establish  his  claim,  should  be  tiled. 
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44.  Before  receiving  and  filing  a  mineral  application  for  patent,  local 
officers  will  be  particular  to  see  that  it  includes  no  land  which  is 
embraced  in  a  prior  or  pending  application  for  patent  or  entry,  or  for 
any  lands  embraced  in  a  railroad  selection,  or  for  which  publication  is 
pending  or  has  been  made  by  any  other  claimants,  ana  if,  in  their 
opinion,  after  investigation,  it  should  appear  that  a  mineral  applica- 
tion should  not,  for  these  or  other  reasons,  be  accepted  and  filed,  they 
should  formally  reject  the  same,  giving  the  reasons  therefor,  and  allow 
the  applicant  thirty  days  for  appeal  to  this  office  under  the  Rules  of 
Practice. 

45.  Upon  the  receipt  of  these  papers,  if  no  reason  appears  for  reject- 
ing the  application,  the  register  will,  at  the  expense  of  the  claimant 
(who  must  furnish  the  agreement  of  the  publisher  to  hold  applicant  for 
patent  alone  responsible  for  charges  of  publication),  publish  a  notice  of 
such  application  for  the  period  of  sixty  days  in  a  newspaper  published 
nearest  to  the  claim,  and  will  post  a  copy  of  such  notice  in  his  office 
for  the  same  period.  When  the  notice  is  published  in  a  iceekly  news- 
paper, nine  consecutive  insertions  are  necessary;  when  in  a  rf^/^  news- 
paper, the  notice  must  appear  in  each  issue  for  sixty-one  consecutive 
lasues.  In  both  cases  the  first  day  of  issue  must  be  excluded  in  esti- 
mating the  period  of  sixty  days. 

46.  The  notic-cs  so  published  and  posted  must  embrace  all  the  data 
given  in  the  notice  posted  upon  the  claim.  In  addition  to  such  data 
the  published  notice  must  further  indicate  the  locus  of  the  claim  by 
giving  the  connecting  line,  as  shown  by  the  field  notes  and  plat,  between 
a  corner  of  the  claim  and  a  United  States  mineral  monument  or  a  corner 
of  the  public  survey,  and  thence  the  boundaries  of  the  claim  by  course^? 
and  distances. 

47.  The  register  shall  publish  the  notice  of  application  for  patent  in 
a  paper  of  esteblished  character  and  general  circulation,  to  be  by  him 
designated  as  being  the  newspaper  published  nearest  the  land. 

48.  The  claimant  at  the  time  of  filing  the  application  for  patent,  or 
at  any  time  within  the  sixty  days  of  publication,  is  required  to  file  with 
the  register,  a  certificate  of  tne  surveyor-general  that  not  less  than 
five  hundred  dollars'  worth  of  labor  has  been  expended  or  improve- 
ments made,  by  the  applicant  or  his  grantors,  upon  each  location 
embraced  in  the  application,  or  if  the  application  embraces  several 
locations  held  in  common,  that  an  amount  equal  to  five  hundred  dollars 
for  each  location,  has  been  so  expended  upon,  and  for  the  benefit  of, 
the  entire  group;  that  the  plat  filed  by  the  claimant  is  correct;  that  the 
field  notes  of  the  survey,  as  filed,  furnish  such  an  accurate  description 
of  the  claim  as  will  if  incorpoi^ated  in  a  patent  serve  to  fully  identify 
the  premises  and  that  such  reference  is  made  therein  to  natural  objects 
or  permanent  monuments  as  will  perpetuate  dnd  fix  the  locus  thereof: 
Prorldtcl^  That'iis  to  all  applications  for  patent  made  and  passed  to 
entry  before  July  1,  1898,  or  which  are  by  protests  or  adverse  claims 
prevented  from  being  passed  to  cntrv  before  that  time,  where  the  appli- 
cation embraces  several  locations  held  in  common,  proof  of  an  expendi- 
ture of  five  hundred  dollars  upon  the  group  will  be  sufficient  and  an 
expenditure  of  that  amount  need  not  be  snown  to  have  been  made 
upon,  or  for  the  benefit  of,  each  location  embraced  in  the  application. 

49.  The  surveyor-general  may  derive  his  information  upon  which  to 
base  his  certificate  as  to  the  value  of  labor  expended  or  improvements 
made  from  his  deputy  who  makes  the  actual  survey  and  examination 
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upon  the  premises,  and  such  deputy  should  specify  with  particularity 
and  full  detail  the  character  ana  extent  of  sum  improvements. 

50.  It  will  be  the  more  convenient  way  to  have  this  certificate  indorsed 
by  tbft  surveyor-gene^l,  both  upon  the  plat  and  field  notes  of  survey 
filed  by  the  claimant  as  aforesaid. 

51.  A  f  ter  the  sixty  days'  period  of  newspaper  publication  has  expired, 
the  claimant  will  furnish  from  the  office  of  publication  a  sworn  state- 
ment rhat  the  notice  was  published  for  the  statutory  period,  giving  the 
first  and  last  day  of  such  publication,  and  his  own  affidavit  showing 
that  the  plat  and  notice  aforesaid  remained  conspicuously  posted  upon 
the  claim  sought  to  be  patented  during  said  sixty  days'  publication, 
giving  the  dates. 

52.  Upon  the  filing  of  this  affidavit  the  register  will,  if  no  adverse 
claim  was  filed  in  his  office  during  the  pericxi  of  publication,  permit 
the  claimant  to  pay  for  the  land  according  to  the  area  given  in  the  plat 
and  field  notes  of  survey  aforesaid,  at  the  rate  of  five  dollars  for  each 
acre  and  five  dollai's  for  each  fractional  part  of  an  acre,  except  as  other- 
wise provided  by  law,  the  receiver  issuing  the  usual  duplicate  receipt 
therefor.  The  claimant  will  also  make  a  sworn  statement  of  all  charges 
and  fees  paid  by  him  for  publication  and  surveys,  together  with  all 
fees  and  money  paid  the  register  and  receiver  of  the  land  office,  after 
which  the  complete  record  will  be  forwarded  to  the  Commissioner  of 
the  General  Land  Office  and  a  patent  issued  thereon  if  found  regular. 

53.  At  any  time  prior  to  the  issuance  of  patent,  protest  may  be  filed 
against  the  patenting  of  the  Claim  as  applied  for,  upon  an}'  ground 
tending  to  show  that  the  applicant  has  failed  to  comply  with  tne  law 
in  a  matter  which  would  avoid  the  claim.  Such  protest  can  not,  how- 
ever, be  made  the  means  of  presen- ing  a  surface  conflict  lost  by  failure 
to  adverse  or  lost  by  the  judgment  of  the  court  in  an  adverse  suit.  One 
holding  a  present  joint  interest  in  a  mineral  location  included  in  an 
application  for  patent  who  is  excluded  from  the  application,  so  that  his 
interest  would  not  be  protected  by  the  issue  of  patent  thereon,  may 
protest  against  the  issuance  of  a  patent  as  applied  for,  setting  forth  in 
such  protest  the  nature  and  extent  of  his  interest  in  such  location,  and 
such  a  protestant  will  be  deemed  a  party  in  interest  entitled  to  appeal. 
This  results  from  the  holding  that  a  coo wner  excluded  from  an  applica- 
tion for  patent  does  not  have  an  "adverse"  claim  within  the  meaning 
of  sections  2325  and  2326  of  the  Revised  Statutes.  See  Turner  v.  Saw- 
yer, 150  U.  S.,  578-586. 

54.  Any  party  applying  for  patent  as  trmUe  must  disclose  fully  the 
nature  of  the  tiiist  and  the  name  of  the  cestui  que  truat;  and  such 
trustee,  as  well  as  the  beneficiaries,  must  furnish  satisfactory  proof  of 
citizenship;  and  the  names  of  beneficiaries,  as  well  as  that  of  the  trus- 
tee, must  be  inserted  in  the  final  certificate  of  entry. 

55.  The  annual  expenditure  of  one  hundred  dollars  in  labor  or 
improvements  on  a  mining  claim,  required  by  section  2324  of  the 
Revised  Statutes,  is  solely  a  matter  between  rival  or  adverse  claimants 
to  the  same  mineral  land,  and  goes  only  to  the  right  of  possession,  the 
determination  of  which  is  committed  exclusively  to  the  couits. 

56.  The  failure  of  an  applicant  for  patent  to  a  mining  claim  to  pros- 
ecute his  application  to  completion,  by  filing  the  necessary  proofs  and 
making  payment  for  the  land,  within  a  reasonable  time  after  the 
expiration  of  the  period  of  publication  of  notice  of  the  application,  or 
after  the  termination  of  adverse  proceedings  in  the  courts,  constitutes 
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a  waiver  by  the  applicant  of  all  rights  obtained  by  the  earlier  pro- 
ceedings upon  the  application. 

57.  The  prociicdings  necessaiy  to  the  completion  of  an  application 
for  patent  to  a  mining  claim,  against  which  an  adverse  claim  or  pro- 
test nas  been  filed,  if  taken  by  the  applicant  at  the  first  opportunity 
aflforded  therefor  under  the  law  and  departmental  practice,  will  ))e  as 
effective  as  if  taken  at  the  date  when,  but  for  the  adverse  claim  or 
protest,  the  proceedings  on  the  application  could  have  been  completed. 

PLACER  CLAIMS. 

58.  The  proceedings  to  obtain  patents  for  placer  claims,  including 
all  forms  of  mineral  deposits  excepting  veins  of  quartz  or  other  rock 
in  place,  are  similar  to  tne  proceedings  prescribea  for  obtaining  pat- 
ents for  vein  or  lode  claims;  but  where  a  placer  claim  .shall  be  upon 
surveyed  lands,  and  conforms  to  legal  subdivisions,  no  further  survey 
or  plat  will  be  required.  Where  placer  claims  can  not  be  conformed 
to  legal  subdivisions,  survey  and  plat  shall  be  made  as  on  unsurveyed 
lands. 

59.  The  proceedings  for  obtaining  patents  for  veins  or  lodes  having 
already  been  fully  given,  it  will  not  be  necessary  to  repeat  them  here, 
it  being  thought  that  careful  attention  thereto  by  applicants  and  the 
local  oflScers  will  enable  them  to  act  understandingly  in  the  matter, 
and  make  such  slight  modifications  in  the  notice,  or  otherwise,  as  may 
be  necessary  in  view  of  the  different  nature  of  the  two  classes  of  claims; 
placer  claims  being  fixed,  however,  at  two  dollars  and  fifty  cents  per 
acre,  or  fractional  part  of  an  acre. 

60.  In  placer  applications  for  patent  care  must  be  exercised  to  deter- 
mine the  proper  classification  of  the  lands  claimed.  To  this  end  the 
clearest  evidence  of  which  the  case  is  capable  should  be  presented. 

(1)  If  the  claim  be  all  placer  ground,  that  fact  must  be  stated  in  the 
application  and  corroborated  by  accompanying  proofs;  if  of  mixed 

Elacers  and  lodes,  it  should  be  so  set  out,  wiui  a  description  of  all 
nown  lodes  situated  within  the  boundaries  of  the  claim.  A  specific 
declaration,  such  as  is  required  by  section  2333,  Revised  Statutes,  must 
be  furnished  as  to  each  lode  intended  to  be  claimed.  All  other  known 
lodes  are,  by  the  silence  of  the  applicant,  excluded  by  law  from  all 
claim  by  him,  of  whatsoever  nature,  possessory  or  otherwise. 

(2)  Deputy  surv^eyors  shall,  at  the  expense  of  the  parties,  make  full 
examination  of  all  placer  claims  surveyed  by  them,  and  duly  note  the 
facts  as  specified  in  the  law.  stating  the  quality  and  composition  of  the 
soil,  the  Kind  and  amount  of  timber  and  other  vegetation,  the  locus  and 
size  of  streams,  and  such  other  matters  as  may  appear  upon  the  surface 
of  the  claim.  This  examination  should  incluae  the  character  and 
extent  of  all  surface  and  underground  workings,  whether  placer  or 
lode,  for  mining  puiposes. 

(3)  In  addition  to  these  data,  which  the  law  requires  to  be  shown  in 
all  cases,  the  deputy  should  report  with  reference  to  the  proximity  of 
centers  of  trade  or  residence;  also  of  well-known  systems  or  lode  deposit 
or  of  individual  lodes.  He  should  also  report  as  to  the  use  or  adapta- 
bility of  the  claim  for  placer  mining;  whether  water  has  been  brought 
upon  it  in  suflScient  quantity  to  mine  the  same,  or  whether  it  can  be 

Erocured  for  that  purpose;  and,  finally,  what  works  or  expenditures 
ave  been  made  by  the  claimant  or  his  grantors  for  the  development  of 
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the  claim,  and  their  situation  and  location  with  respect  to  the  same  as 
applied  for. 

(4)  This  examination  should  be  reported  by  the  deputy  under  oath  to 
the  surveyor-general,  and  duly  corroborated;  and  a  copy  of  the  same 
should  be  furnished  with  the  application  for  patent  to  the  claim,  con- 
stituting a  part  thereof,  and  included  in  the  oath  of  the  applicant. 

(5)  Applications  awaiting  entry,  whether  published  or  not,  must  be 
made  to  conf  onii  to  these  regulations,  with  respect  to  examination  as  to 
the  character  of  the  land.  Entries  already  made  will  be  suspended  for 
such  additional  proofs  as  may  be  deemed  necessary  in  each  case. 

MILL  SITES. 

61.  Land  entered  as  a  mill  site  must  be  shown  to  be  nonmineral. 
Mill  sites  are  simply  auxiliary  to  the  working  of  mineral  claims,  and  as 
section  2337,  which  provides  for  the  patenting  of  mill  sites,  is  embraced 
in  the  chapter  of  the  Revised  Statutes  relating^  to  mineral  lands,  they 
are  therefore  included  in  this  circular. 

62.  To  avail  themselves  of  this  provision  of  law  parties  holding  the 
possessory  right  to  a  vein  or  lode,  and  to  apiece  of  nonmineral  land  not 
contiguous  thereto  for  mining  or  milling  purposes,  not  exceeding  the 
quantity  allowed  for  such  purpose  by  section  2337,  or  prior  laws,  under 
which  the  land  was  appropriated,  the  proprietors  of  suph  vein  or  lode 
may  file  in  the  proper  land  office  their  application  for  a  patent,  under 
oath,  in  manner  already  set  forth  herein,  which  application,  together 
with  the  plat  and  field  notes,  may  include,  embrace,  and  describe,  in 
addition  to  the  vein  or  lode,  such  noncontiguous  mill  site,  and  after  due 
proceedings  as  to  notice,  etc.,  a  patent  will  be  issued  conveying  the 
same  as  one  claim.  The  owner  of  a  patented  lode  may  ^  by  an  independ- 
ent application,  secure  a  mill  site  if  good  faith  is  manifest  in  its  use  or 
occupation  in  connection  with  the  lode  and  no  adverse  claim  exists. 

63.  Where  the  original  survey  includes  a  lode  claim  and  also  a  mill 
site  the  lode  claim  should  be  described  in  the  plat  and  field  notes  as 
*'Sur.  No.  37,  A,"  and  the  mill  site  as  "Sur.  No.  37,  B,^  or  whatever 
may  be  its  appropriate  numerical  designation;  the  course  and  distance 
from  a  corner  of  the  mill  site  to  a  corner  of  the  lode  claim  to  be  invari- 
ably given  in  such  plat  and  field  not^s,  and  a  copy  of  the  plat  and  notice 
of  application  for  patent  must  be  conspicuously  posted  upon  the  mill 
site  as  well  as  upon  the  vein  or  lode  for  the  statutory  i)eriod  of  sixty 
days.  In  making  the  entry  no  separate  receipt  or  certificate  need  be 
issued  for  the  mill  site,  but  the  whole  area  of  both  lode  and  mill  site 
will  be  embraced  in  one  entry,  the  price  being  five  dollars  for  each  acre 
and  fi-actional  part  of  an  acre  embraced  by  such  lode  and  mill-site 
claim. 

64.  In  case  the  owner  of  a  quartz  mill  or  reduction  works  is  not  the 
owner  or  claimant  of  a  vein  or  lode  the  law  pennits  him  to  make  appli- 
cation therefor  in  the  same  manner  prescribed  herein  for  mining  claims, 
and  after  due  notice  and  proceedings,  in  the  absence  of  a  valid  adverse 
filing,  to  enter  and  receive  a  patent  for  his  mill  site  at  said  price  per 
acre. 

65.  In  every  case  there  must  be  satisfactory  proof  that  the  land 
claimed  as  a  mill  site  is  not  mineral  in  character,  which  proof  may, 
where  the  matter  is  unquestioned,  consist  of  the  sworn  statement  of 
two  or  more  persons  capable,  from  acquaintance  with  the  land,  to  testify 
understandingly. 


486  DECISIONS   BELATIKG   TO   THE   PUBLIC   LAKD8. 

CITIZENSHIP. 

66.  The  proof  necessary  to  establish  the  citizenship  of  applicants  for 
mining  patents  must  be  made  in  the  following  manner:  In  case  of  an 
incorporated  company,  a  certified  copy  of  their  charter  or  certificate  of 
incorporation  must  be  filed.  In  case  of  an  association  of  persons  unin- 
corporated, the  affidavit  of  their  duly  authorized  agent,  made  upon  his 
own  knowledge  or  upon  information  and  belief,  setting  forth  the  resi- 
dence of  each  person  forming  such  association,  must  be  submitted. 
This  affidavit  must  be  accompanied  by  a  power  of  attorney  from  the 
parties  forming  such  association,  authorizing  the  person  who  makes  the 
affidavit  of  citizenship  to  act  for  them  in  the  matter  of  their  application 
for  patent. 

67.  In  case  of  an  individual  or  an  association  of  individuals  who  do 
not  appear  by  their  duly  authorized  agent,  you  will  require  the  affida- 
vit or  each  applicant,  showing  whether  he  is  a  native  or  naturalized 
citizen,  when  and  wheTe  born,  and  his  residence. 

68.  In  case  an  applicant  has  declared  his  intention  to  become  a  citi- 
zen or  has  been  natumlized,  his  affidavit  must  show  the  date,  place, 
and  the  court  before  yvtiich  he  declared  his  intention,  or  from  which  his 
certificate  of  citizenship  issued,  and  present  residence. 

69.  The  affidavit  of  the  claimant  as  to  his  citizenship  may  be  taken 
before  the  register  or  receiver,  or  any  other  officer  authorized  to  admin- 
ister oaths  within  the  land  district;  or,  if  the  claimant  is  residing 
beyond  the  limits  of  the  district,  the  affidavit  may  be  taken  before  the 
clerk  of  any  court  of  record  or  before  any  notary  public  of  any  State 
or  Territory. 

70.  If  citizenship  is  established  by  the  testimony  of  disinterested 
persons,  such  testimony  may  be  taken  at  any  place  before  any  person 
authorized  to  administer  oaths,  and  whose  official  character  is  duly 
verified. 


71.  No  entry  will  be  allowed  until  the  register  has  satisfied  himself, 
by  careful  examination,  that  proper  proofs  have  been  filed  upon  the 
points  indicated  in  the  law  and  official  regulations.  Transfers  made 
subsequent  to  the  filing  of  the  application  for  patent  will  not  be  con- 
sidered, but  entry  will  be  allowed  and  patent  issued  in  all  cases  in  the 
name  of  the  applicant  for  patent,  the  title  conveyed  by  the  patent,  of 
course,  in  each  instance  inuring  to  the  transferee  of  such  applicant 
where  a  transfer  has  been  made  pending  the  application  for  patent. 

72.  The  consecutive  series  of  numbers  of  mineral  entries  must  be  con- 
tinued, whether  the  same  are  of  lode  or  placer  claims  or  mill  sites. 

73.  In  sending  up  the  papers  in  a  case  the  register  must  not  omit 
certifying  to  the  fact  that  the  notice  was  posted  in  his  office  for  the  full 
period  of  sixty  davs,  such  certificate  to  state  distinctly  when  such  post- 
ing was  done  and  liow  long  continued.  The  plat  forwarded  as  part  of 
the  proof  should  not  be  folded^  but  rolled^  so  as  to  prevent  creasing, 
and  either  transmitted  in  a  separate  package  or  so  enclosed  with  the 
other  papers  that  it  may  pass  through  the  mails  without  creasing  or 
mutilation.  If  forwarded  separately,  the  letter  transmitting  the  papei'S 
should  state  the  fact. 
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POSSESSORY    RIGHT. 

74.  The  provisions  of  section  2332,  Revised  Statutes,  will  greatly 
lessen  the  burden  of  proof,  more  especially  in  the  case  of  old  claims 
located  many  years  since,  the  records  of  which,  in  many  cases,  have 
been  destroyed  by  fire,  or  lost  in  other  ways  during  the  lapse  of  time, 
but  concerning  tne  possessory  nght  to  which  all  controversy  or  litiga- 
tion has  long  been  settled. 

75.  When  an  applicant  desires  to  make  his  proof  of  possessory  right 
in  accordance  with  this  provision  of  law,  he  will  not  be  recjuired  to 
produce  evidence  of  location,  copies  of  conveyances,  or  absti'acts  of 
title,  as  in  other  cases,  but  will  be  required  to  furnish  a  duly  certified 
copy  of  the  statute  of  limitation  of  mining  claims  for  the  State  or  Ter- 
ritory, together  with  his  sworn  statement  giving  a  clear  and  succinct 
narration  of  the  facts  as  to  the  origin  of  his  title,  and  likewise  as  to  the 
continuation  of  his  possession  of  the  mining  ground  covered  by  his 
application;  the  area  thereof ;  the  nature  and  extent  of  the  mining  that 
has  been  done  thereon;  whether  there  has  been  any  opposition  to  his 
possession,  or  litigation  with  regaixi  to  his  claim  and,  if  so,  when  the 
same  ceased;  whether  such  cessation  was  caused  by  compromise  or  by 
judicial  decree,  and  any  additional  facts  within  the  claimant's  knowl- 
edge having  a  direct  bearing  upon  his  possession  and  bona  fides  which 
he  may  desire  to  submit  in  support  of  nis  claim. 

76.  There  should  likewise  be  filed  a  certificate,  under  seal  of  tha 
court  having  jurisdiction  of  mining  cases  within  the  judicial  district 
embi-acing  the  claim,  that  no  suit  or  action  of  any  character  whatever 
involving  the  right  of  possession  to  any  portion  of  the  claim  applied 
for  is  pending,  and  that  there  has  been  no  litigation  before  said  court 
aflFecting  the  title  to  said  claim  or  any  part  thereof  for  a  period  equal 
to  the  time  fixed  by  the  statute  of  limitations  for  mining  claims  in  the 
State  or  Territory  as  aforesaid,  other  than  that  which  has  been  finally 
decided  in  favor  of  the  claimant. 

77.  The  claimant  should  support  his  narrative  of  facts  relative  to  his 
possession,  occupancy,  and  improvements  by  corroborative  testimony 
of  any  disinterested  person  or  persons  of  credibility  who  may  be  cogni- 
zant of  the  facts  in  the  case  and  are  capable  of  testifying  understand- 
ingly  in  the  premises. 

ADVERSE   CLAIMS. 

78.  An  adverse  mining  claim  must  be  filed  with  the  register  and 
receiver  of  the  land  oflSce  where  the  application  for  patent  was  tiled, 
or  with  the  register  and  receiver  of  the  district  in  wnich  the  land  is 
situated  at  the  time  of  filing  the  adverse  claim.  It  must  be  on  the 
oath  of  the  adverse  claimant,  or  it  may  be  verified  by  the  oath  of  any 
duly  authorized  agent  or  attorney  in  fact  of  the  advers<^  claimant  cog- 
nizant of  the  facts  stated. 

79.  Where  an  agent  or  attorney  in  fact  verifies  the  adverse  claim,  he 
must  distinctly  swear  that  he  is  such  agent  or  attorney,  and  accompany 
his  affidavit  by  proof  thereof. 

80.  The  agent  or  attorney  in  fact  must  make  the  affidavit  in  verifica- 
tion of  the  adverse  claim  within  the  land  district  where  the  claim  is 
situated. 
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81.  The  adverse  notice  must  fully  set  forth  the  nature  and  extent  of 
the  interference  or  conflict;  whether  the  adverse  party  claims  as  a  pur- 
chaser for  valuable  considei-ation  or  as  a  locator;  if  the  former,  a  cer- 
tified copy  of  the  original  location,  the  original  conveyance,  a  duly 
cei'titied  copy  thereof,  or  an  abstract  of  title  from  the  office  of  the 
proper  recorder  should  be  furnished,  or  if  the  transaction  was  a  merely 
verbal  one  he  will  narrate  the  circumstances  attending  the  purchase, 
the  date  thereof,  and  the  amount  paid,  which  facts  should  be  supported 
by  the  affidavit  of  one  or  more  witnesses,  if  any  were  present  at  the 
time,  and  if  he  claims  as  a  locatoi  he  must  file  a  duly  certified  copy  of 
the  location  from  the  office  of  the  proper  recorder. 

82.  In  order  that  the  ''^  homiddries^^ 2ut\A  ^^eastefit^^  of  the  claim  may 
be  shown,  it  will  be  incumbent  upon  the  adverse  claimant  to  file  a  plat 
showing  his  entire  claim,  its  relative  situation  or  position  with  the  one 
against  which  he  i  laims,  and  the  extent  of  the  conflict:  Prcnnded^  hrnc- 
e)'er^  That  if  the  application  for  patent  desfcribes  the  claim  b^^  legal 
subdivisions,  tlie  adverse  claimant,  if  also  claiming  by  legal  suMi- 
visions,  may  describe  his  adverse  claim  in  the  same  manner  without 
further  survey  or  plat.  If  the  claim  is  not  described  by  legal  subdi- 
visions, it  will  generally  be  more  satisfactory  if  the  plat  thereof  is  made 
from  an  actual  survey  by  a  deputy  mineral  surveyor,  and  it«  correct- 
ness officiall}^  certified  thereon  by  him. 

83.  Upon  the  forgoing  being  tiled  within  the  sixty  day^s'  publication, 
the  register,  or  in  his  absence  the  receiver,  will  give  notice  in  writing 
to  hotti  parties  to  the  contest  that  such  adverse  claim  has  been  filed, 
informing  them  that  the  party  who  tiled  the  adverse  claim  will  be 
required  within  thirty  days  from  the  date  of  such  filing  to  commence 
proceedings  in  a  court  of  competent  jurisdiction  to  determine  the  ques- 
tion of  right  of  possession,  and  to  prosecute  the  same  with  reasonable 
diligence  to  final  judgment,  and  that,  should  such  adverse  claimant  fail 
to  do  so,  his  adverse  claim  will  be  considered  waived,  and  the  applica- 
tion for  patent  be  allowed  to  proceed  upon  its  merits. 

84.  Wnen  an  adverse  claim  is  filed  as  aforesaid,  the  register  or 
receiver  will  indorse  upon  the  same  the  precise  date  of  filing,  and  pre- 
serve a  record  of  the  date  of  notifications  issued  thereon;  and  there- 
after all  proceedings  on  the  application  for  patent  will  be  suspended, 
with  the  exception  of  the  completion  of  the  publication  and  posting  of 
notices  and  plat,  and  the  filing  of  the  necessary  proof  thereoi,  until  the 
controversy  shall  have  been  adjudicated  in  court,  or  the  adverse  claim 
waived  or  withdrawn. 

85.  Where  an  adverse  claim  has  been  filed  and  suit  thereon  com- 
menced within  the  statutoiy  period,  and  final  judgment  rendered 
determining  the  right  of  possession,  it  will  not  be  sufficient  to  file  with  the 
register  a  certificate  of  the  clerk  of  the  court,  setting  forth  the  facts  as 
to  such  judgment,  but  the  successful  party  must,  before  he  is  allowed 
to  make  entry,  file  a  certified  copy  of  the  judgment,  together  with  the 
other  evidence  required  by  section  2826,  Revised  Statutes. 

86.  Where  such  suit  has  been  dismisvsed,  a  certificate  of  the  clerk  of 
the  court  to  that  eflfect  or  a  certified  copy  of  the  order  of  dismissal  will 
be  sufficient. 

87.  After  an  adverse  claim  has  been  filed  and  suit  commenced,  a 
relinquishment  or  other  evidence  of  abandonment  of  the  adverse  claim 
will  not  be  accepted,  but  the  case  must  be  terminated  and  proof  thereof 
furnished  as  required  by  the  last  two  paragraphs. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  48ft 

88.  Where  an  adverse  claim  has  been  filed,  but  no  suit  commenced 
against  the  applicant  for  patent  within  the  statutory  period,  a  certifi- 
cate to  that  enect  by  the  clerk  of  the  State  court  having  jurisdiction  in 
the  case,  and  also  by  the  clerk  of  the  circuit  court  of  the  United  States 
for  the  district  in  which  the  claim  is  situated,  will  be  required. 

APPOINTMENT  OF  DEPUTIES  FOR  SURVEY  OF  MINING  CLAIMS — 
CHARGES  FOR  SURVEYS  AND  PUBLICATIONS — PEES  OF  REGISTERS 
AND    RECEIVERS,    ETC. 

89.  Section  2334:  provides  for  the  appointment  of  surveyors  to  sur- 
vey mining  claims,  and  authorizes  the  Commissioner  of  the  General 
Land  Office  to  establish  the  rates  to  be  charged  for  surveys  and  for 
newspaper  publications.  Under  this  authority  of  law  the  following 
rates  have  been  established  as  the  maximum  charges  for  newspaper 
publications  in  mining  c^ases: 

(1)  Where  a  daily  newspaper  is  designated  the  charge  shall  not  exceed 
seven  dollars  for  each  ten  lines  of  space  occupied,  and  where  a  weekly 
newspaper  is  designated  as  the  medmm  of  publication  five  dollars  for 
the  same  space  will  be  allowed.  Such  charge  shall  be  accepted  as  full 
payment  for  publication  in  each  issue  of  the  newspaper  for  the  entire 
period  required  by  law. 

It  is  exf>ected  that  these  notices  shall  not  be  so  abbreviated  as  to 
curtail  the  description  essential  to  a  perfect  notice,  and  the  said  i*ates 
established  upon  the  understanding  that  they  are  to  be  in  the  usual 
body  tvpe  used  for  advertisements. 

(2)  t'or  the  publication  of  citations  in  contests  or  hearings  involving 
the  character  of  lands  the  charges  shall  not  exceed  eight  dollars  for 
five  public4itions  in  weekly  newspapers  or  ten  dollars  for  publications 
in  daily  newspapers  for  thirty  days. 

90.  The  surveyors-general  of  the  several  districts  will,  in  pursuance 
of  said  law,  appoint  in  each  land  district  as  many  competent  surveyors 
for  the  survey  of  mining  claims  as  may  seek  such  appomtment,  it  being 
distinctly  understood  that  all  expenses  of  these  notices  and  surveys 
are  to  be  borne  by  the  mining  claimants  and  not  by  the  United  States. 
The  statute  provides  that  the  claimant  shall  also  be  at  liberty  to  employ 
any  United  States  deputy  surveyor  to  make  the  survey.  Each  sur- 
veyor appointed  to  survey  mining  claims  before  entering  upon  the 
duties  of  nis  office  or  appointment  shall  be  required  to  enter  into  such 
bond  for  the  faithful  performance  of  his  duties  as  mav  be  prescribed 
by  the  regulations  of  the  land  department  in  force  at  that  time. 

91.  With  regard  to  t\iQ  pkitt lug  of  the  claim  and  other  office  work  in 
the  surveyor-general's  office,  that  officer  will  make  an  estimate  of  the 
cost  thereof,  which  amount  the  claimant  will  deposit  with  any  assistant 
United  States  treasurer  or  designated  depository  in  favor  of  the  United 
States  Treasurer,  to  be  passed  to  the  credit  of  the  fund  created  by 
"individual  depositors  for  surveys  of  the  public  lands,"  and  file  witn 
the  surveyor-general  duplicate  certificates  of  such  deposit  in  the  usual 
manner. 

92.  The  surveyors-general  will  endeavor  to  appoint  surveyors  to 
survey  mining  claims,  so  that  one  or  more  may  be  located  in  each 
mining  district  for  the  greater  convenience  of  miners. 

93.  The  usual  oaths  will  be  required  of  these  surveyors  and  their 
assistants  as  to  the  correctness  of  each  sui'vcy  executed  by  them. 
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The  duty  of  the  surveyor  ceases  when  he  has  executed  the  survey 
and  returned  the  field  notes  and  preliminary  plat  thereof  with  his 
report  to  the  purveyor-general.  He  will  not  be  allowed  to  prepare 
for  the  mining  claimant  the  papers  in  support  of  an  application  for 
patent,  or  otherwise  perform  flie  duties  of  an  attorney  berore  the  land 
office  in  connection  with  a  mining  claim. 

The  surveyors-general  and  local  land  officers  are  expected  to  report 
any  infringement  of  this  regulation  to  this  office. 

94.  Should  it  appear  that  excessive  or  exorbitant  charges  have  been 
made  by  any  surveyor  or  any  publisher,  prompt  action  will  be  taken 
with  the  view  of  correcting  the  abuse. 

95.  The  fees  payable  to  the  register  and  receiver  for  filing  and  act- 
ing upon  applications  for  mineral-land  patents  are  five  doUai-s  to  each 
officer,  to  be  paid  by  the  applicant  for  patent  at  the  time  of  filing,  and 
the  like  sum  of  five  dollars  is  payable  to  each  officer  b}^  an  adverse 
claimant  at  the  time  of  filing  his  adverse  claim.  (Sec.  2238,  R.  S., 
paragraph  9.) 

96.  At  the  time  of  payment  of  fee  for  mining  application  or  adverse 
claim  the  receiver  will  issue  his  receipt  therefor  in  duplicate,  one  to  be 
given  the  applicant  or  adv^erse  claimant,  as  the  case  may  be,  and  one  to 
be  forwardea  to  the  Commissioner  of  the  General  Land  OflSce  an  the 
day  ofisHue,  The  receipt  for  mining  application  should  have  attached 
the  certificate  of  the  register  that  the  lands  included  in  the  application 
are  subject  to  such  appropriation,  as  far  as  shown  by  the  records  of 
his  office. 

97.  The  register  and  receiver  will,  at  the  close  of  each  month,  for- 
ward to  this  office  an  abstract  of  mining  applications  filed,  an  abstrax^t 
of  adverse  claims  filed,  an  abstract  of  mineral  lands  sold,  and  a  report 
of  receipts  from  such  sales. 

98.  Tne  fees  and  purchase  money  received  by  registers  and  receivers 
must  be  placed  to  the  credit  of  the  United  States  in  the  receiver's 
monthly  and  quarterly  account,  charging  up  in  the  disbursing  account 
the  sums  to  which  the  register  and  receiver  may  be  respectively 
entitled  as  fees  and  commissions,  with  limitations  in  regard  to  the 
legal  maximum. 

HEARINGS   TO    DETERMINE   CHARACTER  OF  LANDS. 

99.  The  Rules  of  Practice  in  cases  before  the  United  States  district 
land  offices,  the  Geneml  Land  Office,  and  the  Department  of  the  Interior 
will,  so  far  as  applicable,  govern  in  all  cases  and  proceedings  arising  in 
contests  and  hearings  to  determine  the  mineral  cnaracter  of  lands. 

100.  Public  land  returned  b}^  the  surveyor-general  as  mineral  shall 
be  withheld  from  entr}^  as  agricultural  land  until  the  presumption 
arising  from  such  a  return  shall  be  overcome  by  testimony  taken  in 
the  manner  hereinafter  described. 

101.  Hearings  to  determine  the  character  of  lands  are  practically  of 
two  kinds,  as  lollows: 

(1)  Lands  returned  as  mineral  by  the  survey^or-^eneral. 

When  such  lands  are  sought  to  be  entered  as  agricultural  under  la^s 
which  require  the  submission  of  final  proof  after  due  notice  by  publi- 
cation ana  posting,  the  filing  of  the  proper  nonmineral  affidavit  m  the 
absence  of  allegations  that  the  land  is  mineral  wiU  be  deemed  suffi- 
cient as  a  preUminary  requirement.  A  satisfactory  showing  as  to 
character  of  land  must  be  made  when  final  proof  is  submitted. 
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In  case  of  application  to  enter,  locate,  or  select  such  lands  as  agri- 
oultural,  under  laws  in  which  the  submission  of  final  proof  after  due 
publication  and  posting  is  not  required,  notice  thereof  must  first  be 
^iven  by  publication  for  sixty  days  and  posting  in  the  local  oflice  dur- 
ing the  same  period,  and  affirmative  proof  as  to  the  character  of  the 
land  submitted.  In  the  absence  of  alle^tions  that  the  land  is  min- 
eral, and  upon  compliance  with  this  requirement,  the  entry,  location, 
or  selection  will  be  allowed,  if  otherwise  regular. 

(2)  Lands  returned  as  agricultural  and  alleged  to  be  mineral  in 
character. 

Where  as  against  the  claimed  right  to  enter  such  lands  as  agricul- 
tural it  is  alleged  that  the  same  are  mineral,  or  are  applied  for  as  min- 
eral lands,  the  proceedings  in  this  class  of  cases  will  be  in  the  nature 
of  a  contest,  and  the  practice  will  be  governed  by  the  rules  in  force  in 
contest  cases. 

102.  Where  a  railroad  company  seeks  to  select  lands  not  returned  as 
mineral,  but  within  six  miles  of  any  mining  location,  claim,  or  entry, 
or  where  in  the  case  of  a  selection  by  a  State,  the  lands  sought  to  be 
selected  are  within  a  township  in  which  there  is  a  mining  location, 
claim,  or  entry,  publication  must  be  made  of  the  lands  selected  at  the 
expense  of  the  railroad  company'  or  State  for  a  period  of  sixty  days, 
with  posting  for  the  same  period  in  the  land  office  for  the  district  in 
which  the  lands  are  situated,  during  which  period  of  publication  the 
local  land  officers  will  receive  protests  or  contests  for  any  of  said  tracts 
or  subdivisions  of  lands  claimed  to  be  more  valuable  for  mining  than 
for  agricultural  purposes. 

103.  At  the  expiration  of  the  period  of  publication  the  register  and 
receiver  will  forward  to  the  Commissioner  of  the  General  Land  Office 
the  published  list,  noting  thereon  any  protests,  or  contests,  or  sugges- 
tions as  to  the  mineral  character  of  any  such  lands,  together  with  any 
information  they  may  have  received  as  to  the  mineral  character  of  any 
of  the  lands  mentioned  in  said  list,  when  a  hearing  may  be  ordered. 

104.  In  lieu  selections  under  the  acts  of  June  4,  1897,  and  June  6, 
1900,  of  land  which  has  been  returned  as  mineral,  or  which  is  within 
six  miles  of  any  mining  claim,  notice  of  the  selection,  commencing 
within  twenty  days  thereafter,  must  be  given,  for  a  period  of  thirty 
dfl-ySi  by  posting  upon  the  land  and  in  the  local  land  office,  and  by  pub- 
lication at  the  cost  of  the  applicant  in  a  newspaper  designated  by  the 
register  as  of  general  circulation  in  the  vicinity  of  the  land  and  pub- 
lished nearest  fliereto.  Where  the  selection  embraces  noncontiguous 
tracts  the  notice  must  be  posted  upon  each  tract;  but  such  notice  will 
not  be  required  in  any  case  where  the  selection  is  in  lieu  of  "a  tract 
covered  by  an  unperiected  bona  fide  claim,"  viz:  A  tract  the  title  to 
which  has  not  passed  out  of  the  United  States  or  for  which  patent 
certificate  has  not  issued. 

105.  At  the  hearings  under  either  of  the  aforesaid  classes,  the 
claimants  and  witnesses  will  be  thoroughly  examined  with  regard  to 
the  character  of  the  land;  whether  the  same  has  been  thoroughly 
prospected;  whether  or  not  there  exists  within  the  tract  or  tracts 
claimed  any  lode  or  vein  of  quartz  or  other  rock  in  place,  bearing  gold, 
silver,  cinnabar,  lead,  tin,  or  copper,  or  other  valuable  deposit  which 
has  ever  been  claimed,  located,  recorded,  or  worked;  whether  such 
work  is  entirely  abandoned,  or  whether  occasionally  resumed;  if  such 
lode  does  exist,  by  whom  clainjod,  under  what  designation,  and  in 
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which  subdivision  of  the  land  it  lies;  whether  any  placer  mine  or  mines 
exist  upon  the  land;  if  so,  what  is  the  character  thereof — whether  of 
the  shallow-surface  description,  or  of  the  deep  cement,  blue  lead,  or 
gravel  deposits;  to  what  extent  mining  is  carried  on  when  water  can 
be  obtained,  and  what  the  facilities  are  for  obtaining  water  for  mining 
purposes:  upon  what  particular  ten-acre  subdivisions  mining  has  been 
done,  ana  at  what  time  the  land  was  abandoned  for  mining  purposes, 
if  abandoned  at  all. 

106.  The  testimony  should  also  show  the  agricultural  capacities  of 
the  land,  what  kind  of  crops  are  raised  thereon,  and  the  value  thereof; 
the  number  of  acres  actually  cultivated  for  crops  of  cereals  or  vegeta- 
bles, and  within  which  particular  ten-acre  subdivision  such  crops  are 
raised;  also  which  of  these  subdivisions  embrace  the  improvements, 

fiving  in  detail  the  extent  and  value  of  the  improvements,  such  as 
ouse,  barn,  vineyard,  orchard,  fencing,  etc. ,  and  mming  improvements. 

107.  The  testimony  should  be  as  full  and  complete  as  possible;  and 
in  addition  to  the  leading  points  indicated  above,  where  an  attempt  is 
made  to  prove  the  mineral  character  of  lands  w^hich  have  been  entered 
under  the  agricultural  laws,  it  should  show  at  what  date,  if  at  all,  val- 
uable deposits  of  minerals  were  tirst  known  to  exist  on  the  lands. 

108.  When  the  case  comes  before  this  office,  such  decision  will  be 
made  as  the  law  and  the  facts  may  justify.  In  cases  where  a  suitc}"  is 
necessary  to  set  apart  the  mineral  from  the  agricultural  land,  the  proper 
party,  at  his  men  exi)e7\»e^  will  be  required  k)  have  the  work  done  by  a 
surveyor  to  be  designated  by  the  surveyor-general.  Application  there- 
for must  be  made  to  the  register  and  receiver,  accompanied  by  descrip- 
tion of  the  land  to  be  segregated  and  the  evidence  or  service  upon  the 
opposite  party  of  notice  of  his  intention  to  have  such  segregation 
made.  Tne  register  and  receiver  will  forward  the  same  to  this  office, 
when  the  necessary  instructions  for  the  survey  will  be  given.  The 
survey  in  such  case,  where  the  claims  to  be  segregated  are  vein  or  lode 
claims,  must  be  executed  in  such  manner  as  will  conform  to  the  require- 
ments in  section  2320,  United  States  Revised  Statutes,  as  to  length 
and  width  and  parallel  end  lines. 

109.  Such  survey  when  executed  must  be  properly  sworn  to  by  the 
surveyor,  either  before  a  notary  public,  officer  of  a  court  of  reconi,  or 
before  the  register  or  receiver,  the  deponent's  character  and  credibility 
to  be  properly  certified  to  by  the  officer  administering  the  oath. 

110.  Upon  the  filing  of  the  plat  and  field  notes  of  such  survey  with 
the  register  and  receiver,  duly  sworn  to  as  aforesaid,  they  will  trans- 
mit the  same  to  the  surveyor-general  for  his  verification  and  approval; 
who,  if  he  finds  the  work  correctlj^  performed,  will  furnish  authenti- 
cated copies  of  such  plat  and  description  both  to  the  proper  local  land 
office  and  to  this  office,  made  upon  the  usual  drawing-paper  township 
blank. 

The  copy  of  plat  furnished  the  local  office  and  this  office  must  he  a 
diagram  verified  by  the  surveyor-general,  showing  the  claim  or  claims' 
segregated,  and  designating  the  separate  fractional  agricultural  tracts 
in  each  40-acre  le^al  subdivision  by  the  proper  lot  number,  beginning 
with  No.  1  in  each  section,  and  giving  the  area  in  each  lot,  the  same 
as  provided  in  paragraph  37  in  the  survey  of  mining  claims  on  surveyed 
lands. 

111.  The  fact  that  a  certain  tract  of  land  is  decided  upon  testimony 
to  be  mineral  in  character  is  by  no  means  equivalent  to  an  award  of 
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the  land  to  a  miner.     In  order  to  secure  a  patent  for  such  land,  he  must 
proceed  as  in  other  cases,  in  accordance  witn  the  foregoing  regulations. 
Blank  forms  for  proofs  in  mineral  cases  are  not  furnished  by  the 
General  Liand  Office. 

DISTRICT   OF   ALASKA. 

112.  Section  13,  act  of  May  14,  1898,  according  to  native-born  citi- 
zens of  Canada  "  the  same  mining  rights  and  privflee'es"  in  the  district 
of  Alaska  as  are  accorded  to  citizens  of  the  Unitea  States  in  British 
Columbia  and  the  Northwest  Territory  by  the  laws  of  the  Dominion 
of  Canada,  is  not  now  and  never  has  been  operative,  for  the  reason 
that  the  only  mining  rights  and  privileges  granted  to  any  person  by 
the  laws  of  the  Dominion  of  Canada  are  those  of  leasing  mineral  lands 
upon  the  payment  of  a  stated  royalty,  and  the  mining  laws  of  the 
United  States  make  no  provision  for  such  leases. 

113.  For  the  sections  of  the  act  of  June  6,  1900,  making  further 
provision  for  a  civil  government  for  Alaska,  which  provide  for  the 
establishment  of  recording  districts  and  the  recording  of  mining  loca- 
tions; for  the  making  of  rules  and  regulations  by  the  miners  and  for 
the  legalization  of  mining  records;  for  the  extension  of  the  mining 
laws  to  the  district  of  Alaska,  and  for  the  exploration  and  mining  of 
tide  lands  and  lands  below  low  tide;  and  relating  to  the  rights  of 
Indians  and  persons  conducting  schools  or  missions,  see  page  20  of 
this  circular. 

MINERAL   LANDS   WITHIN    FOREST   RESERVES. 

114.  The  act  of  June  4,  1897,  provides  that  ''any  mineml  lands  in 
any  forest  reservation  which  have  been  or  which  may  be  shown  to  be 
such,  and  subject  to  entry  under  the  existing  mining  laws  of  the  United 
States  and  the  rules  and  regulations  applying  thereto,  shall  continue 
to  be  subject  to  such  location  and  entry,"  notwithstanding  the  reser- 
vation. This  makes  mineral  lands  in  the  forest  reserves  subject  to 
location  and  entry  under  the  general  mining  laws  in  the  usual  manner. 

The  act  also  provides  that, ' '  The  Secretary  of  the  Interior  may  permit, 
under  regulations  to  be  prescribed  by  him,  the  use  of  timber  and  stone 
found  upon  such  reservations,  free  of  charge,  by  hona  fide  settlers, 
miners,  residents,  and  prospectors  for  minerals,  for  firewood,  fencing, 
buildings,  mining,  prospecting,  and  other  domestic  purposes,  as  may 
be  needed  by  such  persons  for  such  purposes;  such  timber  to  be  usecl 
*  within  the  State  or  Territory,  respectively,  where  such  reservations 
mav  be  located." 

f'or  further  instructions  under  this  act  see  circular  of  April  4,  1900 
(30  L.  D.,23,  28-30). 

SURVEYS   or   MINING    CLAIMS. 

GENERAL   PROVISIONS. 

115.  Under  section  2334,  U.  S.  Rev.  Stats.,  the  U.  S.  survevor- 
general  ''may  appoint  in  each  land  district  containing  mineral  lanas  as 
many  competent  surveyors  as  shall  apply  for  appointment  to  survey 
mining  claims." 

116.  Persons  desiring  such  appointments  should  therefore  file  their 
applications  with  the  surveyor-general  for  the  district  wherein 
appointment  is  asked,  who  will  furnish  all  information  necessary. 
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117.  All  appointments  of  deputy  mineral  surveyors  must  be  sub- 
mitted to  the  Commissioner  of  the  General  Land  Office  for  approval. 

118.  The  surveyors-general  have  authority  to  suspend  or  revoke  the 
commissions  of  deputy  mineral  surveyors  for  cause.  Before  final 
action^  however,  the  matter  should  be  submitted  to  the  Coumiissioner 
of  the  General  Land  Office  for  approval. 

119.  Such  surveyors  will  be  allowed  the  right  of  appeal  from  the 
action  of  the  surveyor-general  in  the  usual  manner.  Such  appeal 
should  be  tiled  with  the  surveyor-general,  who  will  at  once  transmit 
the  same,  with  a  full  report,  to  the  General  Land  Office. 

120.  Neither  the  surveyor-general  nor  the  Commissioner  of  the 
General  Land  Office  has  jurisdiction  to  settle  differences,  relative  to 
the  payment  of  charges  for  field  work,  between  deputy  mineral  sur- 
veyors and  claimants.  These  are  matters  of  private  conti-act  and 
must  be  enforced  in  the  ordinary  manner,  L  e,^  in  the  local  courts. 
The  Department  has,  however,  authority  to  investigate  charges  affect- 
ing the  official  actions  of  deputy  mineral  surveyors,  and  will,  on  suffi- 
cient cause  shown,  suspend  or  revoke  their  appointment. 

121.  The  surveyors-general  should  appoint  as  many  competent 
deputy  mineral  surveyors  as  apply  for  appointment,  in  order  that 
claimants  may  have  a  choice  of  surveyors,  and  be  enabled  to  have 
their  work  done  on  the  most  advantageous  terms. 

122.  The  schedule  of  charges  for  office  work  should  be  as  low  a^?  is 
possible.  No  additional  charges  should  be  made  for  orders  for 
amended  surveys,  unless  the  necessity  therefor  is  clearly  the  fault  of 
the  claimant,  or  considerable  additional  office  work  results  therefrom. 

123.  In  cases  where  the  error  in  the  original  survey  is  due  to  the 
carelessness  or  neglect  of  the  surveyor  who  made  it,  he  should  be 
required  to  make  the  necessary  corrections  in  the  field  at  his  own 
expense,  and  the  surveyor-general  should  advise  him  that  the  penalty 
for  failure  to  comply  with  instructions  within  a  specified  time  will  be 
the  suspension  or  revocation  of  his  commission. 

124.  Mineral  surveyors  will  address  all  official  communications  to 
the  surveyor-geneml.  They  will,  when  a  mining  claim  is  the  subject 
of  correspondence,  give  the  name  and  survey  number.  In  replying 
to  letters  they  will  give  the  subject-naatter  and  date  of  the  letter. 
They  will  promptly  notify  the  surveyor-general  of  any  change  in 
post-office  address. 

125.  Mineral  surveyors  should  keep  a  complete  record  of  each  sur- 
vey made  by  them  and  the  facts  coming  to  their  knowledge  at  the 
time,  as  well  as  copies  of  all  their  field  notes,  reports,  and  omcial  cor- 
respondence, in  order  that  such  evidence  may  be  readilv  produced 
when  called  for  at  any  future  time.  Field  notes  and  other  reports 
must  be  written  in  a  clear  and  legible  hand  or  typewritten,  in  non- 
copying  ink,  and  upon  the  proper  blanks  furnished  gratuitously'  by 
the  surveyor-general's  office  upon  application  therefor.  No  interlinea- 
tions or  erasures  will  be  allowed. 

126.  No  return  by  a  mineral  surveyor  will  be  recognized  as  official 
unless  it  is  t)ver  his  signature  as  a  United  States  deputy  mineral  sur- 
veyor, and  made  in  pursuance  of  a  special  order  from  the  surveyor- 
general's  office.  After  he  has  received  an  order  for  survey  he  is 
required  to  make  the  survey  and  return  correct  field  notes  thei-eof  to 
the  surveyor-general's  office  without  delay, 

127.  The  claimant  is  required,  in  all  cases,  to  make  satisfac*.tory 
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arrangements  with  the  surveyor  for  the  payment  for  his  services  and 
those  of  his  assistants  in  making  the  survey,  as  the  United  States  will 
not  be  held  responsible  for  the  same. 

128.  A  mineral  surveyor  is  precluded  from  acting,  either  directly 
or  indirectly,  as  attorney  in  minei-al  claims.  His  duty  in  any  partic- 
ular case  ceases  when  he  has  executed  the  survey  and  returned  the 
field  notes  and  preliminary  plat,  with  his  report,  to  the  surveyor- 
l^eneral.  He  will  not  be  allowed  to  prepare  for  the  mining  claimant 
the  papers  in  support  of  his  application  for  patent,  or  otherwise  per- 
form the  dutie>s  of  an  attorney  before  the  land  office  in  connection 
with  a  mining  claim.  He  is  not  permitted  to  combine  the  duties  of 
surveyor  and  notary  public  in  the  same  case  by  administering  oaths  to 
the  parties  in  interest,  but  as  a  notary  public  he  may  administer  the 
oaths  to  his  assistants  in  making  the  survey;  otherwise  he  must  have 
absolutely  nothing  to  do  with  the  case,  except  in  his  official  capacity 
as  surveyor.  He  will  make  no  survey  of  a  mineral  claim  in  which  he 
holds  an  interest,  nor  will  he  employ  chainmen  interested  therein  in 
any  manner. 

81TRVKY HOW.  MADE. 

129.  The  survey  made  and  returned  must,  in  every  case,  be  an 
actual  survey  on  the  ground  in  full  detail,  made  by  the  mineral  sur- 
veyor in  person  after  the  receipt  of  the  order,  and  without  reference 
to  any  knowledge  he  may  have  previously  acquired  by  reason  of 
having  made  the  location  survey  or  otherwise,  and  must  show  the 
actual  facts  existing  at  the  time.  This  precludes  him  from  calculat- 
ing the  connections  to  corners  of  the  public  survey  and  location  mon- 
uments, or  any  other  lines  of  his  survey  through  prior  surveys  made 
by  others  and  substituting  the  same  for  connections  or  lines  of  the 
survey  returned  by  him.  The  term  survey  in  this  paragraph  applies 
not  only  to  the  usual  field  work,  but  also  to  the  examinations  required 
for  the  preparation  of  affidavits  of  five  hundred  dollars  expenditure, 
descriptive  reports  on  placer  claims,  and  all  other  reports. 

130.  The  sui-vey  of  a  mining  claim  may  consist  of  several  contigu- 
ous locations,  but  such  survey  must,  in  conformity  with  statutory 
requirements,  distinguish  the  several  locations,  and  exhibit  the  bounda- 
ries of  each.     The  survey  will  be  given  but  one  number. 

131.  The  survey  must  be  made  in  strict  conformity  with,  or  be 
embraced  within,  the  lines  of  the  location  upon  which  the  order  is 
based.  If  the  survey  and  location  iare  identical,  that  fact  must  be 
clearly  and  distinctly  sbited  in  the  field  notes.  If  not  identical,  a 
bearing  and  distance  must  be  given  from  each  established  corner  of 
survey  to  the  corresponding  corner  of  the  location,  and  the  location 
comer  must  be  fully  described,  so  that  it  can  be  identified.  The  lines 
of  the  location,  as  found  upon  the  ground,  must  be  laid  down  upon 
the  preliminary  plat  in  such  a  manner  as  to  contrast  and  show  their 
relation  to  the  lines  of  survey. 

132.  In  view  of  the  principle  that  courses  and  distances  must  give 
way  when  in  conflict  with  fixed  objects  and  monuments,  the  surveyor 
will  not,  under  any  circumstances,  change  the  corners  of  the  location 
for  the  purpose  of  making  them  conform  to  the  description  in  the 
record.  If  the  diflference  from,  the  location  be  slight,  it  may  be 
explained  in  the  field  notes. 

133.  No  mining  claim  located  subsequent  to  May  10,  1872,  should 
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exceed  the  statutory  limit  in  width  on  each  side  of  the  center  of  vein 
or  1,500  feet  in  length,  and  all  surveys  must  close  within  50-100  feet 
in  1,000  feet,  and  tne  error  must  not  be  such  as  to  make  the  location 
exceed  the  statutory  limit,  and  in  absence  of  other  proof  the  discovery 
point  is  held  to  be  the  center  of  the  vein  on  the  surface.  The  course 
and  length  of  the  vein  should  be  marked  upon  the  plat. 

134.  All  mineral  surveys  nmst  be  made  with  a  transit^  provided 
with  a  solar  attachment,  by  which  the  meridian  ciin  lie  determined 
independently  of  the  magnetic  needle,  and  all  courses  must  be  refen-ed 
to  the  true  meridian.  The  variation  should  be  noted  at  each  comer 
of  the  survey.  The  true  coui"se  of  at  least  one  line  of  each  sur\'ey 
must  be  ascertained  by  astronomical  observations  made  at  the  time  of 
thie  survey;  the  data  for  determining  the  same  and  details  as  to  how 
these  data  were  arrived  at  must  be  given.  Or,  in  lieu  of  the  forego- 
ing the  survey  must  be  connected  with  some  line  the  true  course  of 
which  has  been  previously  established  beyond  question,  and  in  a  simi- 
lar manner,  and,  when  such  lines  exist,  it  is  desirable  in  all  cases  that 
they  should  be  used  as  a  proof  of  the  accuracy  of  subsequent  work. 

135.  Corner  No.  1  of  each  location  embraced  in  a  survey  must  be 
connected  by  course  and  distance  with  nearest  corner  of  the  public  sur- 
vey or  with  a  United  States  location  monument,  if  the  claim  lies  within 
two  miles  of  such  corner  or  monument.  If  both  are  within  the  required 
distance  the  connection  must  be  with  the  corner  of  the  public  surve\'. 

136.  Surveys  and  connections  of  mineral  claims  ma}'  be  made  in  sus- 
pended townships  in  the  same  manner  as  though  the  claims  were  upon 
unsurveyed  land,  except  as  hereinafter  specified,  by  connecting  them 
with  inaependent  mineral  monuments.  At  the  same  time,  the  position 
of  any  public-land  corner  which  ma^^  be  found  in  the  neighboi-hood  of 
the  claim  should  be  noted,  so  that,  in  case  of  the  release  of  the  town- 
ship from  suspension,  the  position  of  the  claim  can  be  shown  on  the 
plat. 

137.  A  mineral  survey  must  not  be  returned  with  its  connection 
made  only  with  a  corner  of  the  public  survey,  where  the  survey  of  the 
township  within  which  it  is  situated  is  under  suspension,  nor  connected 
with  a  mineral  monument  alone,  when  situated  within  the  limits  of  a 
township  the  regularity  and  correctness  of  the  survey  of  which  is 
unquestioned. 

138.  In  making  an  official  survey,  corner  No.  1  of  each  location  must 
be  established  at  the  corner  nearest  the  corner  of  the  public  survey 
or  lo(*ation  monument,  unless  good  cause  is  shown  for  its  being  placeil 
otherwise.  If  connections  are  given  to  both  a  corner  of  the  public 
survey  and  location  monument,  corners  Nos.  1  should  be  placed  at  the 
corner  nearest  the  corner  of  the  public  survey.  When  a  boundaiy 
line  of  a  claim  intersects  a  section  line  courses  and  distances  from 
point  of  intersection  to  the  Government  corners  at  each  end  of  the  half 
mile  of  section  line  so  intersected  must  be  given. 

139.  In  case  a  survey  is  situated  in  a  district  where  there  are  no 
corners  of  the  public  survey  and  no  monuments  within  the  pi'escribed 
limits,  a  mineral  monument  must  be  established,  in  the  location  of 
which  the  greatest  care  must  be  exercised  to  insure  permanency  as  to 
site  and  construction. 

140.  The  site,  when  practicable,  should  be  some  prominent  point, 
visible  for  a  long  distance  from  every  direction,  and  should  be  so  cnosen 
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that  the  permanency  of  the  monument  will  not  be  endangered  by  snow, 
rock,  dr  landslides,  or  other  natural  causes. 

141.  The  monument  should  consist  of  a  stone  not  less  than  30  inches 
long,  20  inches  wide,  and  6  inches  thick,  set  halfway  in  the  ground, 
with  a  conical  mound  of  stone  4  feet  high  and  6  feet  base  alongside. 
The  letters  U.  S.  L.  M.,  followed  by  the  consecutive  number  of  the 
monument  in  the  district,  must  be  plainly  chiseled  upon  the  stone.  If 
impracticable  to  obtain  a  stone  of  required  dimensions,  then  a  post  8 
feet  long,  6  inches  square,  set  8  feet  in  the  ground,  scribed  as  for  a 
stone  monument,  protected  by  a  well-built  conical  mound  of  stone  of 
not  less  than  3  feet  high  and  (>  feet  base  around  it,  may  be  used.  The 
exact  point  for  connection  must  be  indicated  on  the  monument  by  an 
X  chiseled  thereon;  if  a  post  is  used,  then  a  tack  must  be  driven  into 
the  post  to  indicate  the  point. 

142.  From  the  monument,  connections  by  course  and  distance  must 
be  taken  to  two  or  three  bearing  trees  or  rocks,  and  to  any  well-known 
and  permanent  objects  in  the  vicinity,  such  as  the  confluence  of  streams, 
prominent  rocks,  buildings,  shafts,  or  mouths  of  adits.  Bearing  trees 
must  be  properly  scribed  B.  T.  and  bearing  rocks  chiseled  n.  R., 
together  with  the  number  of  the  location  monument;  the  exact  point 
on  the  tree  or  stone  to  which  the  connection  is  taken  should  be  indi- 
cated by  a  cross  or  other  unmistakable  mark.  Bearings  should  also 
be  taken  to  prominent  mountain  peaks,  and  the  approximate  distance 
and  direction  ascertained  from  the  nearest  town  or  mining  camp.  A 
detailed  description  of  the  locating  monument,  with  a  topographical 
map  of  its  location,  should  be  furnished  the  office  of  the  surveyor- 
general  by  the  surveyor. 

143.  Corners  may  consist  of — 

First. — A  stone  at  least  24  inches  long  set  12  inches  in  the  ground, 
with  a  conical  mound  of  stone  1^  feet  high,  2  feet  base,  alongside. 

Second.-^A  post  at  least  3  feet  long  by  4  inches  square,  set  18 
inches  in  the  ground  and  surrounded  by  a  substantial  mound  of  stone 
or  earth. 

Third. — A  rock  in  place. 

A  stone  should  always  be  used  for  a  corner  when  possible,  and 
when  so  used  the  kind  should  be  stated. 

144.  All  corners  must  be  established  in  a  permanent  and  workman- 
like manner,  and  the  corner  and  survey  number  must  be  neatly  chiseled 
or  scribed  on  the  sides  facing  the  claim.  The  exact  corner  point  must 
be  permanently  indicated  on  the  corner.  When  a  rock  in  place  is  used 
its  dimensions  above  ground  must  be  stated  and  a  cross  chiseled  at  the 
exact  corner  point. 

145.  In  case  the  point  for  the  corner  be  inaccessible  or  unsuitable  a 
witness  corner,  which  must  be  marked  with  the  letters  W.  C.  in  addi- 
tion to  the  corner  and  survey  number,  should  be  established.  The 
witness  corner  should  be  located  upon  a  line  of  the  survey  and  as  near 
as  possible  to  the  true  corner,  with  which  it  must  be  connected  by  course 
ana  distance.  The  reason  why  it  is  impossible  or  impracticable  to 
establish  the  true  corner  must  always  be  stated  in  the  field  notes,  and 
in  ininning  the  next  course  it  should  be  stated  whether  the  start  is  made 
from  the  true  place  for  corner  or  from  witness  corner. 

146.  The  identity  of  all  corners  should  be  peipetuated  by  taking 
courses  and  distances  to  bearing  trees,  rocks,  ana  other  objects,  as 
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Erescribed  in  the  eutablisbment  of  location  monuments,  and  when  no 
earings  arc  given  it  should  he  stated  that  no  bearings  are  aviailable. 
Permanent  objects  should  be  selected  for  bearings  whenever  possible. 

147.  If  an  official  survey  has  been  made  within  a  reasonable  dis- 
tance in  the  vicinitj^,  there  should  be  a  connecting  line  run  to  some 
corner  of  the  same,  and  in  like  manner  all  conflicting  surveys  and 
claims  should  l)e  so  connected,  and  the  corner  with  which  the  connec- 
tion is  made  described.  In  survey  of  contiguous  locations  which 
are  part  of  a  consolidated  claim,  where  cornel's  are  common,  bearings 
should  be  mentioned  but  once. 

148.  The  mineral  surveyor  should  note  carefully  all  topographical 
features  of  the  claim,  taking  distances  on  his  lines  to  intersectiond 
with  all  streams,  gulches,  ditches,  ravines,  mountain  ridges,  roads, 
trails,  etc.,  with  their  widths,  courses,  aud  other  data  that  may  be 
required  to  map  them  correctly.  All  municipal  or  private  improve- 
ments, such  as  blocks,  streets,  and  buildings,  should  be  located. 

149.  If,  in  running  the  exterior  lines  of  a  claim,  the  survey  is  found 
to  conflict  with  the  survey  of  another  claim,  the  distances  to  the  points* 
of  intersection,  and  the  courses  and  distances  along  the  line  inter- 
sected from  an  established  corner  of  such  conflicting  claim  to  such 
points  of  intersection,  should  be  described  in  the  field  notes:  Provided^ 
That  where  a  corner  of  the  conflicting  survev  falls  within  the  claim 
bein^  surveyed,  such  corner  should  be  selected  from  which  to  give  the 
beanng,  otherwise  the  corner  nearest  the  intersection  should  be  taken. 
The  same  rule  should  govern  in  the  sui*vey  of  claims  embi-acing  two 
or  more  locations  the  lines  of  which  intersect. 

150.  A  lode  and  mill-site  claim  in  one  survey  will  be  distinguished 
by  the  letters  A  and  B  following  the  number  of  the  survey.  The  cor- 
ners of  the  mill  site  will  be  numbered  independently  of  those  of  the 
lode.  Corner  No.  1  of  the  mill  site  must  be  connected  with  a  comer 
of  the  lode  claim  as  well  as  with  a  corner  of  the  public  survey  or  United 
States  location  monument. 

151.  When  a  placer  claim  includes  lodes,  or  when  sevei'al  contigu- 
ous placer  or  lode  locations  are  included  as  one  claim  in  one  survey, 
there  must  be  given  to  the  corners  of  each  location  constituting  the 
same  a  sepai'ate  consecutive  numerical  designation,  beginning  with 
corner  No.  1  in  each  case. 

152.  Throughout  the  description  of  the  survey,  after  each  reference 
to  the  lines  or  corners  of  a  location,  the  name  thereof  must  be  given, 
and  if  unsurve^^ed,  the  fact  stated.  If  reference  is  made  to  a  location 
included  in  a  prior  official  survey,  the  survey  number  must  be  given, 
followed  by  the  name  of  the  location.  Corners  should  be  described 
once  only. 

153.  The  total  area  of  each  location  and  also  the  area  in  conflict 
with  each  intersecting  survey  or  claim  should  be  stated;  also  the  total 
area  claimed.  But  when  locations  embraced  in  one  survey  conflict 
with  each  other  such  conflicts  should  only  be  stated  in  connection  with 
the  location  from  which  the  conflicting  area  is  excluded. 

154.  It  should  be  stated  pai-ticularl}^  whether  the  claim  is  upon  sur- 
veyed or  unsurveyed  public  lands,  giving  in  the  foimer  case  the  quar- 
ter section,  township,  and  range  in  which  it  is  located,  and  the  section 
lines  should  be  indicated  by  full  lines  and  the  quarter-section  lines  by 
dotted  lines. 
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155.  The  title-page  of  the  field  notes  must  contain  the  post-office 
address  of  the  claimant  or  his  authorized  agent. 

156.  In  the  minei^al  suiTeyor's  certificate  of  the  vahic  of  the  im- 
provements all  actual  expenditures  and  inining  improvements  made 
by  the  claimant  or  his  grantoi-s,  having  a  direct  relation  to  the  devel- 
opment of  the  claim,  must  he  included  in  the  estimate. 

157.  The  expenditures  required  may  be  made  from  the  surface  or  in 
running  a  tunnel,  drifts,  or  crosscuts  for  the  development  of  the  claim. 
Improvements  of  any  other  character,  such  as  buildings,  machinery, 
or  roadways,  must  be  excluded  from  the  estimate,  unless  it  is  shown 
clearly  that  they  are  associated  with  actual  excavations,  such  as  cuts, 
tunnels,  shafts,  etc.,  are  essential  to  the  pmctical  development  of,  and 
actually  facilitate  the  extraction  of  mineral  from,  the  claim. 

158.  All  mining  and  other  improvements  claimed  will  be  located  by 
courses  and  distances  from  corners  of  the  survey,  or  from  points  on 
the  center  or  side  lines,  specifying  with  particularity  and  aetail  the 
dimensions  and  character  of  each,  and  the  improvements  upon  each 
location  should  be  numbered  consecutively,  the  point  of  discovery  being 
always  No.  1.  Improvements  made  upon  other  locations,  or  by  a  fonner 
locator  who  has  abandoned  the  claim,  can  not  })e  included  in  the  esti- 
mate, but  should  be  described  and  located  in  the  notes  and  plat. 

159.  In  case  of  a  lode  and  mill-site  claim  in  the  same  survey  the 
expenditure  of  five  hundred  dollars  nmst  be  shown  upon  the  lode  claim. 

160.  If  the  value  of  the  labor  and  improvements  upon  a  mineral 
claim  is  less  than  five  hundred  dollars  at  the  time  of  survey,  the  min- 
eral surveyor  may  file  with  the  survej^or-general  supplemental  proof 
showing  five  hundred  dollars  expenditure  made  prior  to  the  expiration 
of  the  period  of  publication. 

161.  The  mineral  surveyor  will  return  with  his  field  notes  a  prelim- 
inary plat  on  blank  sent  to  him  for  that  purpose,  protracted  on  a  scale 
of  two  hundred  feet  to  an  inch,  if  pi-acticable.  In  preparing  plats  the 
top  is  north.  Copy  of  the  calculations  of  areas  by  double  meridian 
distances  and  of  all  triangulations  or  traverse  lines  nmst  be  furnished. 
The  lines  of  the  claim  suiTeyed  should  be  heavier  than  the  lines  of 
conflicting  claims. 

162.  Whenever  a  survey  has  been  reported  in  error  the  surveyor 
who  made  it  will  be  required  to  promptly  make  a  thorough  examina- 
tion upon  the  premises  and  report  the  result,  under  oath,  to  the  sur- 
veyor-general's office.  In  case  he  finds  his  survey  in  error  he  will 
report  in  detail  all  discrepancies  with  the  original  survey  and  submit 
any  explanation  he  may  have  to  offer  as  to  the  cause.  If,  on  the  con- 
trary, he  should  report  his  survey  correct,  a  joint  survey  will  be 
ordei'ed  to  settle  the  differences  with  the  surveyor  who  reported  the 
error.  A  joint  survey  must  be  made  within  ten  davs  after  the  date  of 
order  unless  satisfactory  reasons  are  submitted,  under  oath,  for  a  post- 
ponement. The  field  work  must  in  every  sense  of  the  term  be  2^  joint 
and  not  a  separate  survey,  and  the  observations  and  measurements 
taken  with  the  same  instrument  and  chain,  previously  tested  and  agreed 
upon. 

163.  The  surveyor  found  in  error,  or,  if  both  are  in  error,  the  one 
who  reported  the  same,  will  make  out  the  field  notes  of  the  joint  sur- 
vey, which,  after  being  duly  signed  and  sworn  to  by  both  parties, 
must  be  transmitted  to  the  surveyor-general's  office. 
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104.  Inasmuch  as  amended  surveys  are  ordered  only  by  special 
instructions  from  the  General  Land  Office,  and  the  conditions  and 
circumstAnces  peculiar  to  each  separate  case,  and  the  object  sought  by 
the  required  amendment,  alone  govern  all  special  matters  relative  to 
the  manner  of  making  such  survey  and  the  form  and  subject-matter 
to  be  eml)i'aced  in  the  field  notes  thereof,  but  few  general  rules 
applicable  to  all  cases  can  be  laid  down. 

165.  The  amended  surv^ey  must  be  made  in  strict  conformity  with,  or 
be  embiuced  within,  the  lines  of  the  original  survey.  If  the  amended 
and  original  surveys  are  identical,  that  fact  must  be  clearly  and  dis- 
tinctly stated  in  the  field  notes.  If  not  identical,  a  bearing  and  distance 
must  be  given  from  each  established  corner  of  the  amended  survey  to 
the  corrosjwnding  corner  of  the  original  survey.  The  lines  of  the 
original  survey,  as  found  upon  the  ground,  must  he  laid  down  upon 
the  preliminaiy  plat  in  sucn  manner  as  to  contrast  and  show  their 
relation  to  the  lines  of  the  amended  survey. 

166.  The  field  notes  of  the  amended  survev  must  be  prepared  on  the 
same  size  and  form  of  blanks  as  are  the  field  notes  of  tne  original  sur- 
vey, and  the  word  *'  amended"  must  te  used  before  the  word  '^  survey'' 
wherever  it  occurs  in  the  field  notes. 

167.  Minei'al  surveyors  are  required  to  make  full  examinations  of 
all  placer  claims  at  the  time  of  survey  and  file  with  the  field  notes  a 
descriptive  report,  in  which  will  be  described — 

{a)  The  quality  and  composition  of  the  soil,  and  the  kind  and  amount 
of  timber  and  other  vegetation. 

{?j>)  The  hou4i  and  size  of  streams,  and  such  other  matter  as  maj- 
appear  upon  the  surface  of  the  claims. 

(c)  The  character  and  extent  of  all  surface  and  under-ground  work- 
ings, whether  placer  or  lode,  for  mining  purposes,  locating  and  describ- 
ing them. 

((I)  The  proximity  of  centers  of  tiude  or  residence. 

{e)  The  proximity  of  well-known  systems  of  lode  deposits  or  of 
individual  lodes. 

(y)  The  use  or  adaptability  of  the  claim  for  placer  mining,  and 
whether  wat^r  has  been  brought  upon  it  in  sufficient  quantity  to  mine 
the  same,  or  whether  it  can  be  procured  for  that  purpose. 

ig)  What  works  or  expenditure's  have  been  made  by  the  claimant  or 
his  grantors  for  the  development  of  the  claim,  and  their  situation  and 
location  with  respect  to  the  same  as  applied  for. 

(A)  The  true  situation  of  all  mines,  salt  licks,  salt  springs,  and  mill 
sites  which  come  to  the  sui'veyor's  knowledge,  or  a  report  by  him  that 
none  exist  on  the  claim,  as  the  facts  may  warrant. 

(i)  Said  re]^x)rt  must  be  made  under  oath  and  duly  corroborated  b^^ 
one  or  more  disinterested  persons. 

168.  The  employing  of  claimants,  their  attorneys,  or  parties  in  inter- 
est, as  assistants  in  making  surveys  of  mineral  claims,  will  not  l)e 
allowed. 

161).  The  field  work  must  be  accumtel}'  and  properly  performed  and 
returns  made  in  confonnity  with  the  foregoing  instructions.  Errors 
in  the  survey  must  be  corrected  at  the  surveyor's  own  expense,  and 
if  the  time  required  in  the  examination  of  the  returns  is  increased  bv 
reason  of  neglect  or  carelest^ness,  he  will  be  required  to  make  an  addi- 
tional dcpotjit  for  office  work.     He  will  be  held  to  a  strict  accountability 
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for  the  faithful  discharge  of  his  duties,  and  will  be  required  to  observe 
fully  the  requirements  and  regulations  in  force  as  to  making  mineral 
surveys.  If  found  incompetent  as  a  surveyor,  careless  in  the  discharge 
of  his  duties,  or  guilty  of  a  violation  of  said  regulations,  his  appoint- 
ment will  be  promptly  revoked. 

BiNOEB  Hermann, 

Commis8ionet\ 
Approved. 

E.  A.  Hitchcock,  Secretary, 


REGULATIONS  CONCERNING  RIGHT  OF  WAY  FOR  CANALS, 
DITCHES,  AND  RESERVOIRS  OVER  THE  PUBLIC  LANDS  AND 
RESERVATIONS. 


Sections  18,  19,  20,  and  21  of  the  act  of  Congress  ap-  Rigbt  of  way 
proved  March  3,  1891  (26  Stat,  1095),  entitled  "  An  act  to ^'^ '^'^*^'''''' 
repeal  timber-culture  laws,  and  for  other  purposes,"  grant 
the  right  of  way  through  the  public  lands  and  reservations 
of  the  United  States  for  the  use  of  canals,  ditches,  reser- 
voirs hei*etofore  or  hereafter  constructed  by  coi-porations, 
individuals,  or  associations  of  individuals  upon  the  filing 
and  approval  of  the  papers  and  maps  therein  provided 
for.  When  the  right  of  way  is  upon  a  reservation  not 
within  the  jurisdiction  of  the  Interior  Department,  the 
application  must  be  filed  in  accordance  with  these  regula- 
tions, and  will  be  submitted  to  the  Department  having 
jurisdiction.  A  map  and  field  notes  of  the  portion  within 
any  reservation  must  be  submitted,  in  addition  to  the 
duplicates  required  herein,  except  in  the  case  of  a  forest 
or  timber  land  reserve.  This  map  and  field  notes  must 
conform  to  all  the  provisions  of  this  circular,  and  the  local 
oflicers  will  forward  them  to  this  office. 

The  word  adjacent,  as  used  in  section  18  of  the  act,  in    Material,  etc., 

.,,.,  .1*  *>"*  adjacent 

connection  with  the  right  to  take  material  for  construe-  lands. 
tion  from  the  public  lands,  must  be  construed  according 
to  the  conditions  of  each  separate  case  (28  L.  D.,  439). 
The  right  extends  only  to  construction,  and  no  public 
timber  or  material  may  be  taken  or  used  for  repair  or 
improvements  (14  L.  D.,  566).  These  decisions  were 
rendered  under  the  railroad  right-of-way  act,  and  are 
applied  to  this,  as  the  words  are  the  same  in  both. 
The  sections  above  noted  read  as  follows: 

Sec*.  18.  That  the  right  of  way  through  the  public  lands  and  reser-    Right  of  way 
vations  of  the  United  States  is  hereby  granted  to  any  canal  or  ditch  fi^"^^corpo fa- 
company  formed  for  the  purpose  of  irrigation,  and  duly  organized  '^ons. 
under  the  laws  of  any  State  or  Territory,  which  shall  have  filed,  or 
may  hereafter  file,  with  the  Secretary  of  the  Interior  a  copy  of  its 
articles  of  incorporation,  and  due  proofs  of  its  organization  under  the 
same,  to  the  extent  of  the  ground  occupied  l)y  the  water  of  the  reser- 
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voir  and  of  the  canal  and  itfi  laterals,  and  fifty  feet  oir  each  side  of  the 

Material,  etc.,  marginal  limita  thereof:  also  the  right  to  take  from  the  public  lands 
on     adjacent      .  i  o  r- 

lands.  adjacent  to  the  line  of  the  canal  or  ditch,  material,  earth,  and  stone 

necessary  for  the  construction  of  such  canal  or  ditch:  Provided,  That 
no  such  right  of  way  shall  be  so  located  as  to  interfere  with  the  proper 

tions  '^®*®'^*"  ^^^up^^o*^  by  the  Government  of  any  such  reservation,  and  all  maps 

of  location  shall  be  subject  to  the  approval  of  the  Department  of  the 

Government  having  jurisdiction  of  such  reservation,  and  the  privilege 

Control  of  wa-  herein  granted  shall  not  be  construed  to  interfere  with  the  control  of 

^^'  water  for  irrigation  and  other  purposes  under  authority  of  the  re- 

spective States  or  Territories. 
Right  of  way     Sec.  19.  That  any  canal  or  ditch  company  desiring  to  secure  the 

un  surveyed  benefits  of  this  act  shall,  within  twelve  months  after  the  location  of 

land.  i^j^  miles  of  this  canal,  if  the  same  be  upon  surveyed  lands,  and  if 

upon  unsurveyeil  lands,  within  twelve  months  after  the  8ur\'ey  thereof 
by  the  United  States,  file  with  the  register  of  the  land  ofiSce  for  the 
district  where  such  land  is  located  a  map  of  its  canal  or  ditch  and  res- 
ervoir; and  upon  the  approval  thereof  by  the  Secretarj'  of  the  Interior 
the  same  shall  be  noted  upon  the  plats  in  said  oflSce,  and  thereafter 
all  such  lands  over  which  such  righte  of  way  shall  pass  shall  be  dis- 
DMaages  for  posed  of  subject  to  such  right  of  way.  Whenever  any  "person  or  cor- 
poration, in  the  construction  of  any  canal,  ditch,  or  reservoir,  injures 
or  damages  the  possession  of  any  settler  on  the  public  domain,  the 
party  committing  such  injury  or  damage  shall  be  liable  to  the  party 
injured  for  such  injury  or  damage. 

foMndfvWual*^  ^^'  ^'  '^^^^  ^^®  provisions  of  this  act  shall  apply  to  all  canals, 
ditches,  or  reservoirs,  heretofore  or  hereafter  constructed,  whether 
constructed  by  corporations,  individuals,  or  association  of  individuals, 
on  the  filing  of  the  certificates  and  maps  herein  provided  for.  If  such 
ditch,  canal,  or  reservoir,  has  been  or  shall  be  constructed  by  an  indi- 
vidual or  association  of  individuals,  it  shall  be  sufficient  for  such  indi- 
vidual or  association  of  individuals  to  file  with  the  Secretary  of  the 
Interior,  and  with  the  register  of  the  land  office  where  said  land  is 
located,  a  map  of  the  line  of  such  canal,  ditch,  or  reservoir,  as  in  a 
case  of  a  corporation,  with  the  name  of  the  individual  owner  or  own- 
ers thereof,  together  with  the  articles  of  association,  if  any  there  be. 
Plats  heretofore  filed  shall  have  the  benefits  of  this  act  from  the  dale 
Forfeiture.  of  their  filing,  as  though  filed  under  it:  Provided,  That  if  any  section 
of  said  canal,  or  ditch,  shall  not  be  completecl  within  five  years  after 
the. location  of  said  section,  the  rights  herein  granted  shall  be  forfeited 
as  to  any  uncompleted  section  of  said  canal,  ditch,  or  reservoir,  to  the 
extent  that  the  same  is  not  completed  at  the  date  of  the  forfeiture. 
Extentof  right     Sec.  21.  That  nothing  in  this  act  shall  authorize  such  canal  or  ditch 

^  ^*^"  company  to  occupy  such  right  of  way  except  for  the  purpose  of  said 

canal  or  ditch,  and  then  only  so  far  as  may  be  necessary  for  the  con- 
struction, maintenance,  and  care  of  said  canal  or  ditch. 

The  act  approved  May  11,  1898  (30  Stat,  404),  entitled 
"An  act  to  amend  an  act  to  permit  the  use  of  the  right 
of  way  through  public  lands  for  tramroads,  canals,  and 
reservoirs,  and  for  other  purposes,"  makes  an  important 
declaration  in  section  2  as  to  the  purposes  for  which  the 
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rights  of  way  under  the  act  of  1891  may  be  used.  The 
language  of  the  act  of  1898  is  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentalives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  act  entitled  "An  act. 
to  pennit  the  use  of  the  right  of  way  through  the  public  lands  for 
tramroads,  canals,  and  reservoirs,  and  for  other  purposes/'  approved 
January  twenty-first,  eighteen  hundred  and  ninety-five,  be,  and  the 
same  is  hereby,  amended  by  adding  thereto  the  following: 

**That  the  Secretary  of  the  Interior  be,  and  hereby  is,  authorized  ^j^™e^^n»  ^ 
and  empowered,  under  general  regulations  to  be  fixed  by  him,  to  per- 1896. 
mit  the  use  of  right  of  way  upon  the  public  lands  of  the  United  States, 
not  within  limits  of  any  park,  forest,  military,  or  Indian  reservations, 
for  tramways,  canals,  or  reservoirs,  to  the  extent  of  the  ground  occu- 
pied by  the  water  of  the  canals  and  reser\'oir8,  and  fifty  feet  on  each 
side  of  the  marginal  limits  thereof,  or  fifty  feet  on  each  side  of  the 
center  line  of  the  tramroad,  by  any  citizen  or  association  of  citizens  of 
the  United  States,  for  the  purposes  of  furnishing  water  for  domestic, 
public,  and  other  beneficial  uses. 

"Sec.  2.  That  rights  of  way  for  ditches,  canals,  or  reservoirs  here-    Amending  act 
tofore  or  hereafter  approved  under  the  provisions  of  sections  eighteen,  ' 

nineteen,  twenty,  and  twenty-one  of  the  act  entitled  *An  act  to  re- 
peal timber-culture  laws,  and  for  other  purposes,'  approved  March 
third,  eighteen  hundred  and  ninety-one,  may  be  used  for  purposes  of 
a  public  nature;  and  said  rights  of  way  may  be  used  for  purposes  of 
water  transportation,  for  domestic  purposes,  or  for  the  development 
of  power,  as  subsidiary  to  the  main  purpose  of  irrigation." 

1.  These  acts  are  evidently  designed  to  encourage  the 
much-needed  work  of  constructing  ditches,  canals,  and 
reservoirs  in  the  arid  portion  of  the  country  by  granting 
right  of  way  over  the  public  lands  necessary  to  the  main- 
tenance and  use  of  the  same.  The  eighteenth  section  of 
the  act  of  1891  provides  that — 

The  privilege  herein  granted  shall  not  be  construed  to  interfere 
with  the  control  of  water  for  irrigation  and  other  purposes  under 
authority  of  the  respective  States  or  Territories. 

The  control  of  the  flow  and  use  of  the  water  is  thei^e-    control   of 

wftter. 

fore,  so  far  as  this  act  is  concerned,  a  matter  exclusively 
under  State  or  Territorial  control,  the  matter  of  adminis- 
tration within  the  jurisdiction  of  this  Department  bemg 
limited  to  the  approval  of  maps  carrying  the  right  of  way 
over  the  public  lands.  In  submitting  maps  for  approval  0^^*^,^*^^'  Y*J 
under  this  act,  however,  which  in  any  wise  appropriate  s^J^eams. 
natural  sources  of  water  supply,  such  as  the  damming  of 
rivere  or  the  appropriation  of  lakes,  such  maps  should  be 
accompanied  by  proof  that  the  plans  and  purposes  of  the 
projectors  have  been  regularly  submitted  and  approved 
in  accordance  with  the  local  laws  or  customs  governing 
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the  use  of  water  in  the  State  or  TeiTitory  in  which  the 
same  is  located.  No  general  rule  can  be  adopted  in  regard 
to  this  matter.  Each  case  must  rest  upon  the  showing 
filed  in  support  thereof. 
Natupeofgrant.  2.  The  act  IS  not  in  the  nature  of  a  grant  of  lands;  but 
it  is  a  base  or  qualified  fee,  giving  the  possession  and  right 
of  use  of  the  land  for  the  purposes  contemplated  by  the 
law,  a  reversionary  interest  remaining  in  the  United  States, 
to  be  conveyed  by  it  to  the  person  to  whom  the  land  may 
be  patented,  whose  rights  will  be  subject  to  those  of  the 
grantee  of  the  right  of  way.  All  persons  settling  on  a 
tract  of  public  land,  to  part  of  which  right  of  way  has  at- 
tached for  a  canal,  ditch,  or  reservoir,  take  the  same  sub- 
ject to  such  right  of  way,  and  at  the  full  area  of  the 
subdivision  entered,  there  being  no  authority  to  make 
fo?righrof*^way  dcduction  in  such  cases.  If  a  settler  has  a  valid  claim  to 
queniiy^enterod!  '^"^  existing  at  the  date  of  the  filing  of  the  map  of  definite 
location,  his  right  is  superior,  and  he  is  entitled  to  such 
reasonable  measure  of  damages  for  right  of  way  as  may 
be  determined  upon  by  agreement  or  in  the  courts,  the 
question  being  one  that  does  not  fall  within  the  jurisdic- 
width  of  right  tion  of  this  Department.  By  section  21  of  the  act  above 
quoted  it  will  be  seen  that  the  approval  of  a  map  of  a 
canal,  ditch,  or  reservoir  does  not  necessarily  carry  with 
it  a  right  to  the  use  of  land  50  feet  on  each  side,  the  ap- 
proval of  the  Department  granting  only  such  right  of 
way  as  the  law  provides.  The  width  necessary  for  con- 
struction, maintenance,  and  care  of  a  canal,  ditch,  or  reser- 
voir is  not  determined. 

3.  Whenever  a  right  of  way  is  located  upon  a  forest  or 

timber-land  reserve,  the  applicant  must  file  a  stipulation 

under  seal,  incorporating  the  following: 

to^right^o?"?^     (^^  That  the  proposed  right  of  way  is  not  so  located  as 

^•ei^^^^^    ^'  ^^  interfere  with  the  proper  occupation  of  the  reservation 

by  the  Government. 

(2)  That  the  applicant  will  cut   no  timber  from    the 
reserve  outside  the  right  of  way. 
Removingiim-     (3)  That  the  applicant  will  remove  no  timber  within  the 

U^C^I   CIA/* 

right  of  way  except  only  such  as  is  rendered  necessary  by 
the  proper  use  and  enjoyment  of  the  privilege  for  which 
application  is  made,  and  that  he  will  also  remove  from  the 
reservation,  or  destroy,  under  proper  safeguards  as  deter- 
mined by  this  office^  all  standing,  fallen,  and  dead  timber, 
as  well  as  all  tops,  lops,  brush,  and  infuse  cuttings  on  the 
right  of  way,  for  such  distance  on  each  side  of  the  central 
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line  as  may  be  determined  by  the  Genei*al  Land  Office  to 
be  essential  to  protect  the  forest  from  fire  to  the  fullest 
extent  possible. 

The  applicant  will  also  be  required  to  give  bond  to  the  Bond. 
Government  of  the  United  States,  to  be  approved  by  the 
Commissioner  of  the  General  Land  Office,  such  bond  stip- 
ulating that  the  makers  thereof  will  pay  to  the  United 
States  "  for  any  and  all  damage  to  the  public  lands,  tim- 
ber, natural  curiosities,  or  other  public  property  on  such 
reservation,  or  upon  the  lands  of  the  United  States,  by 
reason  of  such  use  and  occupation  of  the  reserve,  regard- 
less of  the  cause  or  circumstances  under  which  such  damage 
may  occur."  A  bond  furnished  by  any  surety  company 
that  has  complied  with  the  provisions  of  the  act  of  August 
13,  1894  (28  Stat.,  279),  will  be  accepted,  and  must  run 
in  the  terms  of  the  stipulation  above  quoted.  The  amount 
of  the  bond  can  not  be  fixed  until  the  application  has  been 
submitted  to  the  General  Land  Office,  when  a  form  of 
bond  will  be  furnished  and  the  amount  thereof  fixed. 

No  construction  can  be  allowed  on  a  reser\^ation  until    No    constmc- 
an  application  for  riffht  of  way  has  been  regularly  filed  in  in  advance  of  ap- 

1  -111  j»irT*io  11         1  proval  or  special 

accordance  with  the  laws  of  the  United  States  and  has  been  permiiMion. 
approved  by  the  Department,  or  has  been  considered  by 
this  office  or  the  Department,  and  permission  for  such  con- 
struction has  been  specifically  given. 

4.  Canals,  ditches,  or  reservoirs  lying  partly  upon  u^-on^^^unsu'-^S 
sitrveyed  land  can  be  approved  if   the  application  and**°<'- 
accompanying  maps  and  papers  conform  to  these  regula- 
tions, but  the  approval  will  only  relate  to  that  portion 
traversing  the  surveyed  lands.     (For  right  of  way  wholly 

on  unsurveycd  land,  see  pai*agraphs  16  and  17.) 

5.  Any  incorpoi*ated  company  desiring  to  obtain  the 
benefits  of  the  law  is  required  to  tile  the  following  papers 
and  maps  with  the  register  of  the  land  district  in  which  the 
canal,  ditch,  or  reservoir  is  to  be  located,  who  will  forward 
them  to  the  General  Land  Office,  where,  after  examination, 
they  will  be  submitted  to  the  Secretary  of  the  Interior 
with  recommendation  as  to  their  approval: 

First.  A  copy  of  its  articles  of  incorporation,  duly  cer-    Articles  of  in- 

,  *  1        •      oorporation. 

tified  to  by  the  proper  officers  of  the  company  under  its 
corporate  seal,  or  by  the  secretary  of  the  State  or  Terri- 
tory where  organized. 

Secmd,  A  copy  of  the  State  or  Territorial  law  under    state  laws. 
which  the  company  was  organized  (when  organized  under 
State  or  Territorial  law),  with  certificate  of  the  governor 
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or  secretary  of  the  State  or  Territory,  under  seal,  that  the 
same  is  the  existing  law.  (See  eleventh  subdivision  of 
this  paragraph.) 
state*ofecer7*^  T^tre:?.  When  said  law  directs  that  the  articles  of  asso- 
ciation or  other  papers  connected  with  the  organization 
be  filed  with  any  State  or  Territorial  oflicer,  the  certificate 
of  such  ofScer  that  the  same  have  been  filed  according  to 
law,  with  the  date  of  the  filing  thereof. 
sta^'^d^rent  Fourtli.  When  a  company  is  operating  in  a  State  or  Ter- 
gS^aUon  °'  ^''  ritory  other  than  that  in  which  it  is  incorporated,  the  cer- 
tificate of  the  proper  oflScer  of  the  State  or  Territory  is 
required  that  it  has  complied  with  the  laws  of  that  State 
or  Territory  governing  foreign  corporations  to  the  extent 
required  to  entitle  the  company  to  operate  in  such  State 
or  Territory. 

No  forms  are  prescribed  for  the  above  portion  of  the 
''due  proofs"  required,  as  each  case  must  be  governed  to 
some  extent  by  the  laws  of  the  State  or  Territory. 
Fonn  1.  Fifth.  The  official  statement,  under  the  seal  of  the  com- 

pany, of  the  proper  officer  that  the  organization  has  been 
completed,  that  the  company  is  fully  authorized  to  proceed 
with  construction  according  to  the  existing  law  of  the 
State  or  Territory,  and  that  the  copy  of  the  articles  tiled 
is  true  and  correct.  (See  Form  1,  p.  621.) 
^™  ^-  Sixth.  A  true  list,  signed  by  the  president,  under  the 

seal  of  the  company,  showing  the  names  and  designations 
of  its  officers  at  the  date  of  the  filing  of  the  proofs.     (Sfee 
Fonn  2,  p.  521.) 
ri^hV  to'^appro-     Seventh.  A  copy  of  the  company's  title  or  right  to 
pnate  water,      appropriate  the  water  needed  for  its  canals,  ditches,  and 

reservoirs,  certified  as  required  by  the  State  or  Territorial 
laws.  If  the  miner's  inch  is  the  unit  used  in  such  title, 
its  equivalent  in  cubic  feet  per  second  must  be  stated.  In 
cases  where  the  right  to  appropriate  the  water  has  not 
been  adjudicated  under  the  local  laws,  a  certified  copy  of 
the  notice  of  appropriation  will  be  sufficient.  In  cases 
where  the  notice  of  appropriation  is  accompanied  by  a 
map  of  the  canal  or  reservoir  it  will  not  be  necessaiy  to 
furnish  a  copy  of  it  if  the  notice  describes  the  location 
sufficiently  to  identify  it  with  the  canal  or  reservoir  for 
which  the  right-of-way  application  is  jnade.  In  cases 
where  the  water-right  claim  has  been  transferred  a  num- 
ber of  times  it  is  not  necessary  to  furnish  a  copy  of  each 
instrument  of  transfer;  an  abstract  of  title  will  be  accepted. 
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Eighth.  A  copy  of  the  State  or  Territorial  laws  govern-  i^wa?^^'  ^^^^^ 
ing  water  rights  and  irrigation,  with  the  certificate  of  the 
governor  or  secretary  of  the  State  or  Territory  that  the 
same  is  the  existing  law.     (See  eleventh  subdivision  of 
this  paragraph.) 

N'mth.  A  statement  of  the  amount  of  water  flowing  in  Flow  oi  water. 
the  stream  supplying  the  canal,  ditch,  or  reservoir,  at  the 
point  of  diversion  or  damming,  during  the  preceding  year 
or  yeai's.  For  this  purpose  it  will  be  necessary  to  give 
the  maximum,  minimum^  and  average  monthly  flow  in 
cubic  feet  per  second,  and  the  average  annual  flow.  All 
available  data  as  to  the  flow  is  required.  The  method  of 
measurement  or  estimate  by  which  these  results  have  been 
obtained  must  be  fully  stated.  In  case  there  is  no  well- 
defined  flow  which  can  be  measured,  the  area  of  the  water- 
shed, average  annual  rainfall,  and  estimated  run-off  at  the 
point  of  diversion  or  damning  should  be  given. 

Tenth,  Maps,  field  notes,  and  other  papers,  as  herein-    Maps,  etc. 
after  required. 

Eleventh.  If  certified  copies  of  the  existing  laws  regard-  gj^^^**^"^ 
ing  corporations  and  irrigation,  and  of  new  laws  as  passed 
from  time  to  time,  be  forwarded  to  this  oflice  by  the  gov- 
ernor or  secretaiy  of  the  State  or  Territory,  the  applicant 
may  file,  in  lieu  of  the  requirements  of  the  second  and 
eighth  subdivisions  of  this  paragraph^  a  certificate  of  the 
governor  or  secretary  of  state,  under  seal,  that  no  change 
has  been  made  since  a  given  date,  not  later  than  that  of 
the  laws  last  forwarded. 

6.  Individuals  or  associations  of  individuals  making  ap-^  AppUcationB 

,"     *    by  individuals. 

plications  for  right  of  way  are  required  to  file  the  infor- 
mation called  for  in  the  seventh,  eighth,  ninth,  and  tenth 
subdivisions  of  the  previous  paragraph.  Associations  of 
individuals  must,  in  addition,  file  their  articles  of  associa- 
tion; if  there  be  none,  the  fact  nmst  be  stated  over  the 
signature  of  each  member  of  the  association. 

7.  The  maps  filed  must  be  drawn  on  tracing  linen  in  .Maps  <>"  t^a- 

\  .  *^  cmg  linen. 

duplicate,  and  must  be  strictly  conformable  to  the  field 
notes  of  the  survey  thereof.  They  must  be  filed  in  the  j^J^^'g  *°  ^°^* 
land  office  for  the  district  in  which  the  right  of  way  is 
located;  but  if  located  in  more  than  one  district,  duplicate 
maps  and  field  notes  need  be  filed  in  but  one  district,  and 
single  sets  in  the  others.  The  maps  should  show  other  other  canals, 
canals,  ditches,  laterals,  or  reservoirs  with  which  connec- 
tions are  made,  but  they  must  be  distinguished  from  those 
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Field  notes. 


Not  on  map. 


Full  data. 


Declination. 


for  which  right  of  way  is  desired  by  ink  of  &  different 
color. 

8.  Field  notes  of  the  surveys  must  be  filed  in  duplicate, 
separate  from  the  map,  and  in  such  form  that  they  may 
be  folded  for  filing.  Complete  field  notes  should  not  be 
placed  on  the  map,  but  only  the  station  numbers  where 
deflections  or  changes  of  numbering  occur,  station  num> 
bers  with  distances  to  corners  where  the  lines  of  the  pub- 
Uc  surveys  are  crossed,  and  the  lines  of  reference  of  initial 
and  terminal  points,  with  their  courses  and  distances. 
Typewritten  field  notes  with  clear  carbon  copies  are  pre- 
ferred, as  they  expedite  the  examination  of  applications. 
The  field  notes  should  contain,  in  addition  to  the  ordinary 
records  of  surveys,  the  data  called  for  in  this  and  in  the 
following  paragraphs.  They  should  state  which  line  of 
the  canal  was  run — whether  middle  or  a  specified  side  line. 
The  stations  or  courses  should  be  numliered  in  the  field 
notes  and  on  the  map.  The  record  should  be  so  complete 
that  from  it  the  surveys  could  be  accurately  retraced  by  a 
competent  surveyor  with  proper  instruments.  The  field 
notes  should  show  whether  the  lines  were  run  on  the  true 
or  the  magnetic  bearings,  and  in  the  latter  case  the  decli- 
nation of  the  needle  and  date  of  determination  must  be 
stated.  The  kind  and  size  of  the  instrument  used  in  run- 
ning the  lines  and  its  minimum  reading  on  the  horizontal 

Methodsof  sur-  circle  should  be  noted.  The  line  of  survey  should  be  that 
of  the  actual  location  of  the  proposed  ditch  and,  as  exactl}^ 
as  possible,  the  water  line  of  the  proposed  reservoir.  The 
method  of  running  the  grade  lines  of  canals  and  the  water 
lines  of  reservoirs  must  be  described. 

9.  The  scale  of  the  map  should  be  2,000  feet  to  an  inch 
in  the  case  of  canals  or  ditches  and  1,000  feet  to  an  inch 
in  the  case  of  reservoirs.  The  maps  may,  however,  be 
drawn  to  a  larger  scale  when  needed  to  properly  show 
the  proposed  works;  but  the  scale  must  not  be  so  greatly 
increased  as  to  make  the  map  inconveniently  large  for 
handling. 

10.  All  subdivisions  of  the  public  surveys  represented 
on  the  map  should  have  their  entire  boundaries  drawn, 
and  on  all  lands  affected  by  the  right  of  way  the  smallest 
legal  subdivisions  (40-acre  tracts  and  lots)  must  be  shown. 

mina/^fntl^''"*  11.  The  termini  of  a  canal,  ditch,  or  lateral  should  be 
fixed  by  reference  of  course  and  distance  to  the  nearest 
existing  corner  of  the  public  survey.  The  initial  point  of 
the  survey  of  a  reservoir  should  be  fixed  by  reference  of 


vey. 


Scale. 


Public  -land 
subdivisions. 
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course  and  distance  to  the  nearest  existing  corner  outside 
the  reservoir  by  a  line  which  does  not  cross  an  area  that 
will  be  covered  with  water  when  the  reservoir  is  in  use. 
The  map,  field  notes,  engineer's  affidavit,  and  applicant's 
certificate  (Forms  3  and  4)  should  each  show  these  con- 
nections. 

12.  When  either  terminal  of  a  canal,  ditch,  or  lateral  is    connections 

'  '  on     unsurvcyed 

upon  unsurveyed  land,  it  must  be  connected  by  traverse  ^*^^^- 
with  an  established  corner  of  the  public  survey,  if  not 
more  than  six  miles  distant  from  it,  and  the  single  bearing 
and  distance  from  the  terminal  point  to  the  corner  com- 
puted and  noted  on  the  map,  in  the  engineer's  affidavit, 
and  in  the  appli(aint's  certificate  (Forms  3  and  4).  The 
notes  and  all  data  for  the  computation  of  the  traverse 
must  be  given  in  the  field  notes. 

13.  When  the  distance  to  an  established  corner  of  thc^^^^^"^«t*«^« 
public  suiTey  is  more  than  6  miles,  this  connection  will^^^j^^^*"'"'^- 
be  made  with  a  natui^al  object  or  a  permanent  monument 

which  can  be  readily  found  and  recognized  and  which  will 
fix  and  perpetuate  the  position  of  the  teiminal  point.  The 
map  must  show  the  position  of  such  mark  and  course  and 
distance  to  the  terminus.  The  field  notes  must  give  an 
accumte  description  of  the  mark  and  full  data  of  the 
traverse  as  required  above.  The  engineer's  affidavit  and 
applicant's  certificate  (Forms  3  and  4)  must  state  the  con- 
nections.    These  monuments  are  of  great  importance. 

14.  When  a  canal,  ditch,  or  lateral  lies  partly  on  unsur-    ^orms  for  ca- 
veyed  land,   each    portion    lying  within    surveyed  and  surveyed  land. 
unsurveyed  land  will  be  separately  stated   in   the  field 

notes  and  in  Forms  3  and  4  by  connections  of  termini, 
length,  and  width,  as  though  each  portion  were  independ- 
ent.    (See  paragraphs  11,  12,  and  13.) 

15.  When  a  reservoir  lies  partly  on  unsurveyed  land  its^j^JiTrnj^^'^J^: 
initial  point  must  be  noted,  as  required  for  the  termini  of  "^^^'^^  ^*"'^- 
ditches  in  paragraph  11,  and  so  that  the  reference  line 

will  not  ci'oss  an  area  that  will  be  covered  with  water 
when  the  reservoir  is  in  use.  The  areas  of  the  several 
parts  lying  on  surveyed  and  unsurveyed  land  must  be 
separately  noted  on  the  map,  in  the  field  notes,  and  in 
Forms  3  and  4. 

16.  Maps  showing  canals,  ditches,  or  reservoirs  wholly    p*f  ht  of  way 

'^  *=*  '  .1111  /»      wholly  on  unsur- 

upon  unsurveyed  lands  may  be  received  and  placed  on  file  voyed  land. 
in  the  General  Land  Office  and  the  local  land  office  of  the 
district  in  which  the  same  is  located,  for  general  informa- 
tion, and  the  date  of  filing  will  be  noted  thereon;  but  the 
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same  will  not  be  submitted  to  nor  approved  by  the  Secre- 
tary of  the  Interior,  as  the  act  makes  no  provision  for  the 
approval  of  any  but  maps  showing  the  location  in  connec- 
tion with  the  public  surveys.  The  filing  of  such  rnap^ 
will  not  dispense  with  the  filing  of  maps  after  the  survey 
of  the  lands  and  within  the  time  lunited  in  the  act  grant- 
ing the  right  of  way,  which  map,  if  in  all  respects  regular 
when  filed,  will  receive  the  Secretary's  approval. 

17.  In  filing  such  maps  the  initial  and  terminal  .points 
will  be  fixed  as  indicated  in  paragraphs  12  and  13. 
Connections     ig.  Whenever  the  line  of  survey  crosses  a  township  or 

with  pabllc  8ur-  ,  •'  ^ 

vey  cornere.  section  line  of  the  public  survey,  the  distance  to  the  near- 
est existing  corner  should  be  ascertained  and  noted.  In 
the  case  of  a  reservoir  the  distance  must  not  be  measured 
across  an  area  which  will  be  covered  with  water  when  the 
reservoir  is  in  use.  The  map  of  the  canal,  ditch,  or  res- 
ervoir must  show  these  distances,  and  the  field  notes  must 
give  the  points  of  intersection  and  the  distances.  When 
corners  are  destroyed  by  the  canal  or  reservoir,  proceed 
as  directed  in  paragraphs  21  and  22. 

naY?tc!  °'  ^  ^^*  "^^^  ™*P  ^"st  bear  a  statement  of  the  width  of  each 
canal,  ditch,  or  lateral  at  high- water  line.  If  not  of  uni- 
form width,  the  limits  of  the  deviations  from  it  must  be 
clearlv  defined  on  the  map.  The  field  notes  should 
record  the  changes  in  such  a  manner  as  to  admit  of  exact 
location  on  the  ground.     In  the  case  of  a  pipe  line,  the 

^^source  of  sup-  diameter  of  the  pipe  should  be  stated.  The  map  must 
show  the  source  of  water  supply. 

20.  In  applications  for  right  of  way  for  a  reservoir,  the 
rerorvolr/*^  °^ capacity  of  the  reservoir  must  be  stated  on  the  map  in 

acre-feet  (i.  e.,  the  number  of  acres  that  will  be  covered 

1  foot  in  depth  by  the  water  it  will  hold;  1  acre-foot  is 

^^soureeof  8up.43^5e()  ^ubic  fcct).     The  map  must  show  the  source  of 

heightof dam.  water  supply  for  the  reservoir  and  the  location  and  height 

of  the  dam. 

21.  Whenever  a  corner  of  the  public  survey  will  be 
covered  by  earth  or  water,  or  otherwise  rendered  useless, 
marked  monuments  (one  on  each  side  of  destroyed  corner) 
must  be  set  on  each  township  or  section  line  passing 
through,  or  one  on  each  line  terminating  at,  said  corner. 

umiente^forde'  Thesc  monuments  must  comply  with  the  requirements  for 
«V!2y^iliL^~*^  witness  corners  of  the  Manual  of  Surveyinff  Instructions 
issued  by  this  office,  and  must  be  at  such  distance  from 
the  works  as  to  be  safe  from  interference  during  the  con- 
struction and  operation  of  the  same.     In  case  two  or  more 
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consecutive  corners  on  the  same  line  are  destroyed,  the 
monument  shall  be  set  as  required  in  the  Manual  for  the 
nearest  comer  on  that  line  to  be  covered. 

22.  The  line  on  which  such  monument  is  set  will  be  taw2£^  ^'^ 
determined  by  running  a  random  line  from  the  corner  toJilnte.  ^^^^' 
be  destroyed  to  the  first  existing  corner  on  the  line  to  be 

marked  by  the  monument,  setting  on  the  random  line  a 
temporary  mark  at  the  distance  of  the  proposed  monument. 
If  the  random  line  strikes  the  corner  run  to,  the  monu- 
ment will  be  established  at  the  place  marked;  if  the  ran- 
dom line  passes  to  one  side  of  the  corner,  the  north  and 
south  or  east  and  west  distance  to  it  will  be  measured  and 
the  true  course  calculated.  The  proper  correction  of  the 
temporary  mark  will  then  be  computed  and  a  permanent 
monument  set  in  the  proper  place.    The  field  notes  for  the    rieid  notes 

ir      f       I  ^  sworn  to. 

surveys  establishing  the  monuments  must  be  in  duplicate 
and  separate  from  those  of  the  canal  or  reservoir,  being 
certified  by  the  surveyor  under  oath.  They  must  comply 
with  the  fonn  of  field  notes  prescribed  in  the  Manual  of 
Surveying  Instructions  issued  by  thisoflGice.  When  appli- 
cation is  made  for  a  canal  or  reservoir  which  is  constructed 
and  in  operation,  the  method  to  be  adopted  in  setting  the 
monuments,  being  governed  by  the  special  features  of 
each  case,  must  be  left  to  the  judgment  of  the  surveyor. 
No  field  notes  will  be  accepted  unless  the  lines  on  which  ^jj^^^j^^jj^*^ 
the  monuments  are  set  conform  to  the  lines  shown  by  p"^^**'  surveys. 
the  field  notes  of  the  survey  as  made  originally  under  the 
direction  of  this  office,  and  unless  the  notes  are  in  such 
form  that  the  computation  can  be  verified  and  the  lines 
retraced  on  the  ground. 

23.  The  engineer's  affidavit  and  applicant's  certificate    Foims3and4. 
must  both  designate  by  termini  (as  in  paragraphs  11  to  17, 
inclusive)  and  length  each  canal,  ditch,  or  lateral,  and  by 

initial  point  and  area  each  reservoir  shown  on  a  map,  for 
which  right  of  way  is  asked.  This  affidavit  and  this 
certificate  (changed  where  necessary  when  an  application 
is  made  by  an  individual  or  association  of  individuals)  must 
be  written  on  the  map  in  duplicate.  Applicants  under  the 
act  of  March  3, 1891,  must  include  in  the  certificate  (Form 
4)  the  statement:  "And  I  further  certify  that  the  right  of  Punxwes. 
way  herein  described  is  desired  for  the  main  purpose  of 
irrigation,"  or  ''for  public  purposes,"  as  the  case  may  be. 
If  for  public  purposes,  the  applicant  should  submit  a  sep- 
arate statement  of  the  nature  of  the  proposed  use.  (See 
Fomrs  3  and  4,  page  521.)    No  changes  or  additions  are  foSSsf ^*°*^  *^ 
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allowable  in  the  substance  of  these  forms,  except  when  the 
facts  differ  from  those  assumed  therein. 

24.  When  maps  are  filed,  the  register  will  note  on  eAch 
the  name  of  the  land  office  and  the  date  of  filing,  over 
iocai*fand  office^  ^'"^  Written  signature.  Notations  will  also  be  made  on  the 
records  of  the  local  land  office,  as  to  each  unpaUnvted  tract 
affected,  that  application  for  right  of  way  for  a  canal  (or 
reservoir)  is  pending,  giving  date  of  filing  and  name  of 
applicant.  The  register  will  certify  on  each  map,  over  his 
written  signature,  that  unpatented  land  is  affected  by  the 
proposed  right  of  way.  The  maps  and  field  notes  in  dupli- 
cate, and  any  other  papers  filed  in  connection  with  the 
Applications  application,  will  then  be  promptly  transmitted  to  the  Gen- 
warded,  eral  Land  Office  with  report  that  the  required  notations 
have  been  made  on  the  records  of  the  local  land  office. 
Any  valid  right  existing  at  the  date  of  the  filing  of  the 
right  of  way  application  will  not  be  affected  by  the  tiling 
or  approval  thereof.  (See  paragraph  2. )  If  no  unpatented 
land  is  involved  in  the  application,  the  local  officers  will 
reject  it,  allowing  the  usual  right  of  appeal. 
Notations  of  25.  Upon  the  approval  of  a  map  of  location  by  the  Sec- 
retary of  the  Interior,  the  duplicate  copy  will  be  sent  to 
the  local  officers,  who  will  mark  upon  the  township  plats 
the  lines  of  the  canals,  ditches,  or  reservoirs,  as  laid  down 
on  the  map.  They  will  also  note  the  approval  in  ink,  on 
the  tract  books,  opposite  each  tract  marked  as  required  by 
paragraph  24. 

26.  When  the  canal,  ditch,  or  reservoir  is  constructed, 

an  affidavit  of  the  engineer  and  certificate  of  the  applicant 

(Forms  5  and  6)  must  be  filed  in  the  local  office,  in  dupli- 

con^cUon^  ^^  catc,  for  transmission  to  this  office.     No  new  map  will  be 

required,  except  in  case  of  deviations  from  the  right  of 
way  previously  approved,  whether  before  or  after  con- 
struction, when  there  must  be  tiled  new  maps  and  field 
notes  in  full,  as  herein  provided,  bearing  proper  forms, 
changed  to  agree  with  the  facts  in  the  case.  The  map 
must  show  clearly  the  portions  amended  or  bear  a  state- 
tion^**"*^^*^  ^^^^  ^^'^^  describing  them,  and  the  location  must  be  described 
in  the  forms  as  the  amended  survey  and  the  amended  defi- 
nite location.  In  such  cases  the  applicant  must  file  a  relin- 
quishment, under  seal,  of  all  rights  under  the  former 
Relinquish- approval  as  to  the  portions  amended,  said  relinquishment 
to  take  effect  when  the  map  of  amended  definite  location  is 
approved  by  the  honorable  Secretary.  If  the  canal  or 
reservoir  has  been  constructed  on  the  location  originally 
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approved,  and  is  to  be  used  until  the  canal  or  reservoir  on 
the  amended  location  is  ready  for  use,  the  relinquishment 
may  be  made  to  take  effect  upon  the  completion  of  the 
oanal  or  reservoir  on  the  amended  location. 

27.  The  act  approved  February  26, 1897  (29  Stat.,  599), 
entitled  ''An  act  to  provide  for  the  use  and  occupation 
of  reservoir  sites  reserved,."  permits  the  approval  of  appli- 
cations under  the  above  act  of  1891  for  right  of  way  upon 
reservoir  sites  reserved  under  authority  of  the  acts  of 
October  2,  1888  (25  Stat.,  505,  526),  and  August  30,  1890 
(26  Stat,  371,  391).     The  text  of  the  act  is  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
Slates  of  America  in  Congress  assembled,  That  all  reservoir  sites  reserved  Rjght  of  way 
or  to  be  reserved  shall  be  open  to  use  and  occupation  under  the  right-  r^/voiraiS 
of-way  act  of  March  third,  eighteen  hundred  and  ninety-one.  And 
any  State  is  hereby  authorized  to  improve  and  occupy  such  reservoir 
sites  to  the  same  extent  as  an  individual  or  private  corporation,  under 
such  rules  and  regulations  as  the  Secretary  of  the  Interior  may  pre- 
scribe: Provided,  That  the  charges  for  water  coming  in  whole  or  part 
from  reservoir  sites  used  or  occupied  under  the  provisions  of  this  act 
shall  always  be  subject  to  the  control  and  regulation  of  the  respective 
States  and  Territories  in  which  such  reservoirs  are  in  whole  or  part 
situate. 

When  an  application  is  made  under  this  act  a  reference 
to  it  should  be  added  to  Forms  4  and  6.  In  other  respects 
the  application  should  be  prepared  according  to  the  pre- 
ceding regulations. 

OHi  PIPE  UNE8. 

28.  The  act  approved  May  21,  1896  (29  Stat.,  127), 
entitled  ''An  act  to  grant  right  of  way  over  the  public 
domain  for  pipe  lines  in  the  States  of  Colorado  and  Wyo- 
ming," is  similar  in  its  requirements  to  the  right-of-way 
act  of  March  3, 1891,  and  the  preceding  regulations  furnish 
full  information  as  to  the  preparation  of  the  maps  and 
papers.  Applicants  will  be  governed  thereby  so  far  as 
they  are  applicable. 

29.  The  text  of  the  act  is  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Rejrresentatwes  of  the  United 
States  of  America  in  Congress  assembled,  That  the  right  of  way  through  Right  of  way 
the  public  lands  of  the  United  States  situate  in  the  State  of  Colorado  ^^^  ^*^  ®*" 
and  in  the  State  of  Wyoming  outside  of  the  boundary  lines  of  the 
Yellowstone  National  Park  is  hereby  granted  to  any  pipe-line  com- 
pany or  corporation  formed  for  the  purpose  of  transporting  oils,  crude 
or  refined,  which  shall  have  filed  or  may  hereafter  file  with  the  Sec- 
retary of  the  Interior  a  copy  of  its  articles  of  incorporation,  and  due 
proofs  of  its  organization  under  the  same,  to  the  extent  of  the  ground    Extent 
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occupieil  by  paid  pipe  line  and  twenty-five  feet  on  each  side  of  the 
centefline  of  the  same;  also  the  right  to  take  from  the  public  lands 
adjacent  to  the  line  of  said  pipe  line  material,  earth,  and  stone  necessary 
for  the  construction  of  said  pipe  line. 

Filing  of  map.  Sec.  2.  That  any  company  or  corporation  desiring  to  secure  the 
benefits  of  this  act  shall,  withm  twelve  months  after  the  location  of 
ten  miles  of  the  pipe  line  if  the  same  be  upon  surveyed  lan<ls;  and  if 
the  same  be  upon  unsurveyed  lands," within  twelve  months  after  the 
survey  thereof  by  the  United  States,  file  with  the  register  of  the  land 
office  for  the  district  where  such  land  is  located  a  map  of  its  line,  and 
upon  the  approval  thereof  by  the  Secretary  of  the  Interior  the  same 
shall  be  noted  upon  the  plats  in  said  office,  and  thereafter  all  such 
lands  over  which  such  right  of  way  shall  lauBs  shall  be  disposed  of 
subject  to  such  right  of  way. 

Forfeiture.  Sec.  3.  That  if  any  section  of  said  pipe  line  shall  not  be  completed 

within  five  years  after  the  location  of  said  section  the  right  herein 
granted  shall  be  forfeited,  as  to  any  incomplete  section  of  said  pipe 
line,  to  the  extent  that  the  same  is  not  completed  at  the  date  of  the 
forfeiture. 

Use  and  ex-  Sec.  4.  That  nothing  in  this  act  shall  authorize  the  use  of  such 
right  of  way  except  for  the  pipe  line,  and  then  only  so  far  as  may  be 
necessary  for  its  construction,  maintenance,  and  care. 

BE8ERVOIBS  FOB  WATERING  STOCK. 

30.  The  act  approved  January  13,  1897  (29  Stat.,  484:,) 
entitled  "An  act  providing  for  the  location  and  purchase 
of  public  lands  for  reservoir  sites,"  is  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  RepresenUitires  of  the  T^iited 

Reservoirs  ior^gicUes  of  America  in  CoTigress  assembled ^  That  any  person,  live-stock 
live  stock.  company,  or  trans|)ortation  corporation  engaged  in  breeding,  grazing, 

driving,  or  transporting  live  stock  may  construct  re8er\'oirs  upon 
unoccupied  public  lands  of  the  United  States,  not  mineral  or  other- 
wise reserved,  for  the  purpose  of  furnishing  water  to  such  live  stock, 
and  shall  have  control  of  such  reservoir,  under  regulations  prescribed 
by  the  Secretary  of  the  Interior,  and  the  lands  upon  which  the  same 

Not  exceeding  is  constructed,  not  exceeding  one  hundred  and  sixty  acres,  so  long  as 
^^^^'^'  such  reservoir  is  maintained  and  water  kept  therein  for  such  purposes: 

Reservoir  not  Providedy  That  such  reser\'oir  shall  not  be  fenced  and  shall  be  open 
^^^^  '  to  the  free  use  of  any  person  desiring  to  water  animals  of  any  kind. 

File  declara-  Sec.  2.  That  any  j^rson,  live-stock  company,  or  corporation  desir- 
ing to  avail  themselves  of  the  provisions  of  this  act  shall  file  a 
declaratory  statement  in  the  United  States  land  office  in  the  district 
where  the  land  is  situated,  which  statement  shall  describe  the  land 
where  siu'h  reservoir  is  to  l)e  or  has  been  constructed;  shall  state 
what  business  such  corporation  is  engaged  in;  specify  the  capacity  of 
the  reservoir  in  gallons,  and  whether  such  company,  person,  or  cor- 
poration has  filed  upon  other  reservoir  sites  within  the  same  county; 
and  if  so,  how  many. 

Construction  Sec.  3.  That  at  anv  time  after  the  completion  of  such  reservoir  or 
of  reservoir.  ' 

rcHervoirs  which,  if  not  completed  at  the  date  of  the  passage  of  this 

act,  shall  l>e  constructed  and  completeil  within  two  years  after  fiUng 

such  declaratory  statement,  such  person,  company,  or  corporaiion 
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shall  have  the  same  accurately  surveyed,  as  hereinafter  provided,  and 
shall  file  in  the  United  States  land  office  in  the  district  in  which  such 
reservoir  is  located  a  map  or  plat  showing  the  location  of  such  reser- 
voir, which  map  or  plat  shall  be  transmitted  by  the  register  and 
receiver  of  said  United  States  land  office  to  the  Secretary  of  the  Inte- 
rior and  approved  by  him,  and  thereafter  such  land  shall  be  reserved 

from  sale  bv  the  Secretarv  of  the  Interior  so  long  as  such  reservoir  is    Maintenance 
,,.*.,,      t       ..,        .  of  reservoir, 

kept  in  repair  and  water  kept  therein. 

Sec.  4.  That  Congress  may  at  any  time  amend,  alter,  or  repeal  this 

act. 

31.  Although  the  title  indicates  that  lands  are  to  be    No  lands  soui. 
sold  for  reservoir  sites,  the  act  does  not  provide  for  the 

sale  of  any  lands,  and  therefore  no  lands  can  be  sold  under 
its  provisions.  The  act,  however,  directs  the  Secretary 
of  the  Interior  to  reserve  the  lands  from  sjile  after  the  ap- 
proval of  the  map  showing  the  location  of  the  reservoir. 

32.  Any  person,  live-stock  company,  or  transportation ^JJ^ci oratory 
corporation   engaged   in   breeding,  grazing,  driving,  or 
transporting  live  stock,  in  order  to  obtain  the  benefits  of 

the  act,  must  tile  a  declai'atory  statement  in  the  United 
States  land  office  in  the  district  where  the  land  is  located. 

33.  When  the  applicant  is  a  coroonition  it  should  tile    Articles  of  in- 

■■  *  ,  ,  *■  .  corporation. 

also  a  copy  of  its  articles  of  incoi'poration  and  proofs  of 
its  organization,  as  required  in  paragraph  6,  subdivisions 
1,  2,  3,  4,  6,  6,  and  11.  If  these  papers  are  tiled  with  its 
first  declaratory  statement,  a  reference  thereto  I)}'  its  num- 
ber will  be  sufficient  in  any  subsequent  application  by  the 
company. 

34.  The  declaratory  statement  must  be  made  under  oath 
and  should  be  drawn  in  accordance  with  Form  9  (page  524), 
and  must  contain  the  following  statements: 

First.  The  post-office  address  of  the  applicant;  the  ^^ JjJJ^'J^y 
county  in  which  the  reservoir  is  to  be  or  has  been  con-  ™«"'- 
structed;  the  description  by  the  smallest  legal  subdivi- 
sions (40-acre  tracts  or  lots)  of  the  land  sought  to  be  re- 
sented, under  no  circumstances  exceeding  160  acres;  that 
the  land  is  not  occupied  or  otherwise  claimed;  that  to  the 
best  of  the  applicant's  knowledge  and  belief  the  land  is 
not  mineral  or  otherwise  resened;  the  business  of  the 
applicant,  including  a  full  and  minute  statement  of  the 
extent  to  which  he  is  engaged  in  breeding,  grazing,  driv- 
ing, or  transporting  live  stock,  giving  the  number  and 
kinds  of  such  stock,  the  place  where  they  are  being  bred 
or  grazed,  and  whether  within  an  enclosure  or  upon  unen- 
closed lands,  and  also  from  where  and  to  where  they  are 
being  driven  or  ti'ansported;  the  amount  and  description 


of  de- 
ntate- 
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of  the  land  owned  or  claimed  by  the  applicant  in  the  vi- 
cinity of  the  proposed  reservoir;  that  no  part  of  the  land 
sought  to  be  reserved  is  or  will  be  fenced,  but  the  same 
will  be  kept  open  to  the  free  use  of  any  person  desiring  to 
water  animals  of  any  kind;  and  that  the  lands  so  sought  to 
be  reserved  are  not,  by  reason  of  their  proximitj^  to  other 
lands  reserved  for  reservoirs,  excluded  from  reservation 
by  the  regulations  and  rulings  of  the  land  department. 

of^^no"r.*'^*'  Second.  The  location  of  the  reservoir  described  by  the 
smallest  legal  subdivisions  (40-acre  tracts  or  lots),  its 
area  in  acres,  its  capacity  in  gallons,  the  source  from  which 
water  is  to  be  obtained  for  such  reservoir,  whether  there 
are  any  streams  or  springs  within  2  miles  of  the  land 
sought  to  be  reserved,  and  if  so,  where. 

toly^^tAtemcms!  Third.  The  number,  location,  and  area  of  all  other  res- 
ervoir sites  filed  upon  b}'  the  applicant,  especially  desig- 
nating those  located  in  the  same  county. 

lo^^Maiid  office!  ^^'  Upon  the  filing  of  such  declaratory  statements  there 
will  be  noted  thereon  the  date  of  filing  over  the  signature 
of  the  officer  receiving  it,  and  they  will  be  numbered  in 
regular  order,  beginning  with  No.  1.  The  register  will 
make  the  usual  notations  on  the  records,  in  pencil,  under 
the  designation  of  ''Reservoir  Declaratory  Statement, 
No.  — ,"  adding  the  date  of  the  act.  For  the  filing  of  such 
reservoir  declaratory  statement  the  local  officers  will  l>e 
Feefl.  authorized  to  charge  the  usual  fees.    (Sec.  2238,  U.  S.  Rev. 

Stat.)  The  declaratory  statement  will  be  forwarded  with 
the  regular  monthl}^  returns,  with  abstracts,  in  the  usual 
manner.  In  acting  upon  these  statements  the  following 
general  rules  will  be  applied: 

crvoff  an*d"an4     ^  ii'^t.  No  reservation  will  be  made  for  a  reservoir  con- 

reservcd.  taining  Icss  than  250,000  gallons,  and  for  a  reservoir  of 

less  than  500,000  gallons  capacity  not  more  than  40  acre^ 
can  be  reserved.  For  a  reservoir  of  500,000  gallons  and 
less  than  1,000,000  gallons  capacity  not  more  than  80  acres 
can  be  reserved.  For  a  reservoir  of  1,000,000  gallons  and 
less  than  1,500,000  gallons  capacity  not  more  than  120 
acres  can  be  reserved.  For  a  reservoir  of  1,500,000  gal- 
lons capacity  or  more  160  acres  may  be  reserved. 
Restrictions  in     Second.  Not  more  than  IGO  acres  shall  be  reserved  for 

locations  of  res- 

ervoira.  this  purposc  in  any  section. 

Third.  Not  more  than  160  acres  shall  be  reserved  for 
this  pui-pose  in  one  group  of  ti'acts  adjoining  or  corner- 
ing upon  each  other. 
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Fourth.  A  distance  of  one-half  mile  must  be  left  between 
any  two  groups  of  tracts  which  aggregate  more  than  160 
acres. 

Fifth.  The  local  officers  will  reject  any  reservoir  declar- 
atory statement  not  in  conformity  with  these  rules. 

Sixth.  Lands  so  reser\^ed  shall  not  be  fenced,  but  shall  be^ncedo?u8^ 
be  kept  open  to  the  free  use  of  an}'  person  desiring  to  water  ^^°*^®'  **"'" 
animals  of  any  kind.  If  lands  so  reserved  are  at  any 
time  fenced  or  otherwise  inclosed,  or  if  they  are  not  kept 
open  to  the  free  use  of  any  person  as  aforesaid  desiring  to 
water  animals  of  any  kind,  or  if  the  resei'voir  applicant 
attempts  to  use  them  for  any  other  puipose,  or  if  the  res- 
ervation is  not  obtained  for  the  bona  fide  and  exclusive 
pui*pose  of  constructing  and  maintaining  a  reservoir 
thereon  ac<;ording  to  law,  the  declaratory  statement,  upon 
an}'  such  matter  being  made  to  duly  appear,  will  be  can- 
celed and  all  rights  thereunder  be  declared  at  an  end. 

Seventh.  Notwithstanding  the  action  of  the  local  offi-  ^eSSS?.  ^^^^  ^^ 
cers  in  accepting  any  such  declaratory  statement  the  Com- 
missioner of  the  General  Land  Office  will  reject  the  same 
if  upon  considering  the  matters  set  forth  therein  it  does 
not  appear  that  the  declaratory  statement  is  filed  in  good 
faith  for  the  sole  purpose  of  accomplishing  what  the  law 
authorizes  to  be  done. 

36.  The  reservoir,  if  not  completed  at  the  date  of  the    coMtructton. 
act,  shall  be  completed  and  constructed  within  two  years 

after  the  filing  of  the  declaratory  statement,  otherwise  the 
declai'atorv  statement  will  be  subject  to  cancellation. 

37.  After  the  construction  and  completion  of  the  I'^ser-^^^^P  ^^^  2«JJ 
voir  the  applicant  shall  have  the  same  accurately  surveyed  y^*'*®^    ^^^'' 
and  mapped,  in  accordance  with  the  instructions  of  para- 
graphs 7  to  24,  inclusive,  so  far  as  they  are  applicable. 

The  map  and  field  notes  which  are  not  to  be  prepared  in 
duplicate  must  be  filed  in  the  proper  local  office.  The  map 
must  bear  Forms  10  and  11  (page  525),  and  the  field  notes 
must  be  sworn  to  by  the  surveyor. 

38.  When  the  map,  field  notes,  and  other  papers  ^^^^'Gj^NotaUmis^by 
been  filed  in  the  local  office  the  date  of  filing  will  be  noted 

thereon  and  the  proper  notations  will  be  made  on  the  local 
office  records,  as  in  the  case  of  the  declaratory  statement. 
The  maps  and  papers  will  then  be  promptly  forwarded  to 
this  office. 

39.  The  map  and  papers  will  be  examined  by  this  office 
as  to  their  compliance  with  the  law  and  the  regulations, 
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and  to  determine  whether  the  amount  of  land  desired  is 
wari*anted  by  the  showing  made  in  the  application.    If 

Approval.  found  Satisfactory  they  will  be  submitted  to  the  honorable 
Secretary,  and  upon  approval  the  lands  shown  to  be  nec- 
essary for  the  proper  use  and  enjoyment  of  the  reservoir 

Rfleervation.  ^jjj  ^ye  reserved  from  other  disposition  so  long  as  the 
reservoir  is  maintained  and  water  kept  therein  for  the 
purposes  named  in  the  act. 

40.  Upon  the  I'eceipt  of  notice  of  such  reservation  from 
this  office  the  local  officers  will  make  the  proper  notations 
on  their  records  and  report  the  making  thereof  promptly 
to  this  office. 

41.  In  order  that  this  reservation  shall  be  continued  it 
is  necessary  that  the  reser\'oir  ^^  shall  be  kept  in  repair 
and  water  kept  therein."  For  this  reason  the  owner  of 
the  reservoir  will  be  required  during  the  month  of  Jan- 

of^maintenlmce!  "^^T  ^^  ^^^^  Y^^^  ^  ^^^  i"  ^^^  loCS^.  officC  an   affidavit  tO 

the  effect  that  the  reservoir  has  been  kept  in  repair  and 

water  kept  therein  during  the  preceding  year,  and  that 

all  the  provisions  of  the  act  have  been  complied  with; 

'  ^""^  ^2.         Foj.„j  12  (page  526)  will  be  used  for  this  affidavit     Upon 

failure  to  tile  such  affidavit  steps  will  be  taken  looking  to 

the  revocation  of  the  reservation  of  the  lands. 

unl^7veyed     '^^^  ^^  ^^®  reservoir  is  located  on  unsurveyed  land,  the 

land.  declaratory    statement    may   be    filed,   the   lands    being 

described  as  closely  as  practicable. 

Purpose  of     43.  The  dutv  of  this  office  in  examining  the  maps  and 

these    regula-  ^  ®  *^ 

tions.  papers  of  all  these  applications  is  to  ascertain  whether  the 

provisions  of  the  acts  of  Congress  are  properly  complied 
with;  whether  the  proposed  works  are  described  in  such 
a  manner  that  the  benefits  to  be  granted  under  the  various 
acts  are  defined  so  as  to  avoid  future  uncertainty;  and 
whether  the  rights  of  other  granteas  of  the  Government 
are  properh'  protected  from  interference.  The  above 
regulations  are  made  for  these  purposes. 

44.  The  widely  different  conditions  to  be  considered  in 
the  operations  proposed  by  the  applicants  make  it  impos- 
sible to  formulate  regulations  that  will  furnish  this  office 
Additional  data  with  the  data  ncccssary  in  all  cases.     This  office  will  there- 
needed,  fore  call  for  additional  information  whenever  necessary 
for  the  proper  consideration  of  any  particular  case. 

BiNGER  Hermann, 

Approved  June  26,  1902. 
E.  A.  Hitchcock, 
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FORMS  FOR  "DUE  PROOFS"  AN1>  VERIFICATION  OF  MAPS 
OF  RIGHT  OF  WAY  FOR  CANAIiS,  DITCHES,  AKD  RESER- 
VOIRS. 

Form  1. 

I, ,  secretary  (or  president)  of  the Company,  do  hereby 

certify  that  the  organization  of  said  company  has  been  completed;  that  the  company 
is  fully  authorized  to  proceed  with  construction  according  to  the  existing  laws  of 

the  »State  (or  Territory)  of ,  and  that  the  copy  of  the  articles  of  association  (or 

incorporation)  of  the  company  filetl  in  the  Department  of  the  Interior  is  a  true  and 
correct  copy  of  the  same. 

In  witness  whereof  I  have  hereunto  set  my  name  and  the  corporate  seal  of  the 
company  this day  of ,  in  the  year  19 — . 

[Seal  of  company.  ]  , 

—  of  the Company. 


Form  2. 


I, ,  do  certify  that  I  am  the  president  of  the Company, 

and  that  the  following  is  a  true  list  of  the  officers  of  the  said  company,  with  the  full 
name  and  official  designation  of  each,  to  wit:  (Here  insert  the  full  name  and  official 
designation  of  each  officer. 

In  witness  whereof  I  have  hereunto  set  my  name  and  the  corporate  seal  of  the 
company  this day  of ,  in  the  year  190 — . 

[Seal  of  company.]  , 


President  of  the Company. 


Form  3. 


State  of 


County  of ,  ss: 

-,  being  duly  sworn,  says  he  is  the  chief  engineer  of  (or  the  person 


employed  to  make  the  survey  by)  the Company;  that  the  survey  of 

said  company's  (canals,  ditches,  and  reservoirs),  described  as  follows:  (Here  describe 
each  canal,  ditch,  lateral,  and  reservoir  for  which  right  of  way  is  asked,  as  required 

by  paragraph  23,  being  a  total  length  of  canals,  ditches,  and  laterals  of miles, 

and  a  total  area  of  reservoirs  of acres),  was  made  by  him  (or  under  his  direc- 
tion) as  chief  engineer  of  the  company  (or  as  surveyor  employed  by  the  company) 

and  under  its  authority,  commenced  on  the day  of ,  19 — ,  and  ending  on 

the day  of ,  19 — ,  and  that  the  survey  of  the  said  (canals,  ditches,  laterals, 

and  reservoirs)  accurately  represents  (a  proper  grade  line  for  the  flow  of  water,  and 
accurately  represents  a  level  line,  which  is  the  proposed  water  line  of  the  said  reser- 
voir), and  that  such  survey  is  accurately  represented  upon  this  map  and  by  the 
accompanying  field  not<?9.  And  no  lake  or  lake  bed,  stream  or  stream  Ijed,  is  used 
for  the  said  (canals,  ditches,  laterals,  and  reservoirs)  except  as  shown  on  this  map. 


Sworn  and  subscribeii  to  l)efore  me  this day  of ,  19 — . 

[seal.]  


Notary  Public. 


Form  4. 


I, ,  do  hereby  certify  that  I  am  president  of  the Com- 
pany; that ,  who  sul)scribe<l  the  accompanying  affidavit,  is  the  chief 
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engineer  of  (or  waa  eniploye<l  to  make  the  Bnr\'ey  by)  the  said  company;  that  the 
survey  of  the  said  (canals,  ditches,  laterals,  and  resen^oirs),  as  accurately  repre- 
sented on  this  map  and  by  the  accompanying  field  notes,  was  made  under  authority 
of  the  company;  that  the  company  is  duly  authorized  by  its  articles  of  incorpora- 
tion to  construct  the  said  (canals,  ditchen,  laterals,  and  reservoirs)  upon  the  location 
shown  upon  this  map;  that  the  said  (canals,  ditches,  laterals,  and  reservoirs),  as 
represented  on  this  map  and  by  said  field  notes,  was  adopted  by  the  company,  by 

resolution  of  its  board  of  directors,  on  the day  of ,  19 — ,  as  the  definite 

location  of  the  said  (canals,  ditches,  laterals,  and  reservoirs)  described  as  follows— 
(describe  as  in  Form  3) — ^and  that  no  lake  or  lake  bed,  stream  or  stream  bed,  is  uned 
for  the  said  (canals,  ditches,  laterals,  and  reservoirs)  except  as  shown  on  this  map; 
and  that  the  map  has  been  prepared  to  be  filed  for  the  approval  of  the  Secretary  of 
the  Interior,  in  order  that  the  company  may  obtain  the  benefits  of «  (sections  18  to 
21,  inclusive,  of  the  su*t  of  Congress  approved  March  3,  1891,  entitled  "An  act  to 
repeal  timber-culture  laws,  and  for  other  purposes,'*  and  section  2  of  the  act  approved 
May  11, 1898);  and  I  further  certify  that  the  right  of  way  herein  described  is  desired 
for  the  main  purjx)8e  of  irrigation.  ^ 

Attest:  , 

President  of  the Company ^ 

[Seal  of  company.]  , 

Secretary, 


Form  5. 

State  of , 

County  of ,  ss: 

-,  being  duly  sworn,  says  that  he  is  the  chief  engineer  of  (or  was 


employed  to  construct)  the  (canals,  ditches,  laterals,  and  reservoirs)  of  the 
Company;  that  said  (canals,  ditches,  laterals,  and  reservoirs)  have  been  constructed 
under  his  supervision,  as  follows:  (Deocribe  as  required  in  paragraph  23)  a  total 

length  of  constructed  (canals,  ditches,  and  laterals)  of miles,  and  a  total  area 

of  constructed  reservoirs  of acres;  that  constniction  was  commenced  on  the 

day  of ,  19 — ,  and  completed  on  the day  of ,  19 — ;  that  the 

constnicted  (canals,  ditches,  laterals,  and  reservoirs),  as  aforesaid,  conform  to  the 
map  and  field  notes  which  received  the  approval  of  the  Secretary  of  the  Interior  on 
the day  of ,  19 — . 


Sworn  and  subscribed  to  before  me  this day  of 19 — . 

[seal.]  — 


Notary  Pubtie. 


Form  6. 


I, ,  do  certify  that  I  am  the  president  of  the Company;  that  the 

(canals,  ditches,  laterals,  and  reservoirs)  describecl  as  follows  (describe  as  in  Form  5) 

were  actually  constructed  as  set  forth  in  the  accompanying  affidavit  of -, 

chief  engineer  (or  the  person  employed  by  the  company  in  the  premises),  and  on  the 
exact  location  represented  on  the  map  and  by  the  field  notes  approved  by  the  Secre- 
tar>'  of  the  Interior,  on  the day  of ,  19 — ;  and  that  the  company  has  in  all 

a  Here  insert  the  doscriptlon  of  the  act  of  Ck)ngrcfl»  under  which  the  application  is  made  when  tiled 
tinder  Mome  other  act  than  that  of  1891  and  1898. 
b  Or  "  for  public  puri>o«es,"  iw  the  case  may  be,  see  paragraph  '£i. 
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things  complied  with  the  requirements  of  the  act  of  Congress*  (March  3, 1891,  grant- 
ing right  of  way  for  tanals,  ditches,  and  reservoirs  through  the  public  lands  of  the 
United  States). 


President  of  the Company, 

Atteet: 

[Seal  of  company.]  , 

Secretary. 


Form  7. 
[Under  act  February  15,  1901.] 


State  of 


County  of ,  88 : 

-,  being  duly  sworn,  says  he  is  the  chief  engineer  of  (or  the  person 


employeilJ^y)  the company,  under  whose  supervision  the  survey  was  made 

of  the  grounds  selected  by  the  company  for  structures  for  electrical  purposes 
under  the  act  of  Congress  approved  February  15,  1901,  said  grounds  being  situated 

in  the quarter  of  the quarter  of  section ,  township ,  range , 

principal  meridian;  that  the  accompanying  drawing  correctly  represents 


the  locations  of  the  said  structures;  and  that  in  his  belief  the  structures  represented 
are  actually  and  to  their  entire  extent  required  for  the  necessary  uses  contemplated 
by  the  said  act  of  February  15,  1901  (31  Stat,  790). 


Chief  Engineer. 

Subscribed  and  sworn  to  before  me  this day  of ,  190-. 

[seal.] 


Notary  Public. 


Form  8. 

[Under  act  of  February  16,  1901.] 

I, ,  do  hereby  certify  that  I  am  the  president  of  the company;' 

that  the  survey  of  the  structures  represented  on  the  accompanying  drawing  was 
made  under  authority  and  by  direction  of  the  company,  and  under  the  supervision 
of ,  its  chief  engineer  (or  the  person  employed  in  the  premises),  whose  affi- 
davit precedes  this  certificate;  that  the  survey  as  represented  on  the  accompanying 

drawing  actually  represents  the  structures  required  in  the quarter  of  the 

quarter  of  set'tion ,  of  township ,  of  range , principal  meridian, 

for  electrical  purposes,  under  the  act  of  Congress,  approved  February  15, 1901 ;  and  that 

the  comiMiny,  by  resolution  of  its  boanl  of  directors,  passed  on  the day  of , 

190-,  directed  the  proper  officers  to  present  the  said  drawing  for  the  approval  of  the 
Secretary  of  the  Interior,  in  order  that  the  company  may  obtain  the  use  of  the 
grounds  required  for  said  structures,  under  the  provisions  of  said  act  approved 
February  15,  1901  (31  Stat.,  790). 


President  of  the Comjmny. 

[Seal  of  the  company.] 
Attest: 


Secretary. 


'  Here  insert  the  description  of  the  act  of  Congress  under  which  the  application  is  made,  when  filed 
under  some  other  act  than  that  of  1891. 
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Form  9. 

Refter^xjir  declaratory  sUUemenL 
[Under  aot  of  Jan.  13, 1897  (29  Stat,  484).] 
Res.  D.  S.  >  Land  Office  at  • 


.] 


No. .   /  , ,  19—. 

I, ,  of  ,  do  hereby  certify  that  I  am  president  of  the com- 
pany, and  on  behalf  of  said  company ,  and  under  its  authority j  do  hereby  apply  for  the 

reservation  of  land  in County,  State  of ,  for  the  construction  ami  use  of 

a  reservoir  for  furnishing  water  for  live  stock  under  the  provisions  of  the  act  of  Janu- 
ary 13,  1897  (2^)  Stat.,  484).    The  location  of  said  reservoir  and  of  the  land  neeeasary 

for  its  use,  is  as  follows:  of  section in  township ,  of  range M., 

containing acres. 

I  hereby  certify  that  to  the  best  of  my  knowledge  and  belief  the  said  land  is  not 
occupied  or  otherwise  claimed,  is  not  mineral  or  otherwise  reserv'ed,  and  that  the  said 
reservoir  is  to  be  used  in  connection  with  the  business  of  the  applicant  of 


The  land  owned  or  claimed  by  the  applicant  within  the  vicinity  of  the  said  reservoir 
(within  three  miles)  is  as  follows: . 

I  further  certify  that  no  part  of  the  land  to  be  reserved  under  this  application  is  or 
will  be  fenced;  that  the  same  shall  l)e  kept  open  to  the  free  use  of  any  })erson  desiriog 
to  water  animals  of  any  kind;  that  the  land  will  not  l)e  used  for  any  purpose,  except 
the  watering  of  stock;  and  that  the  land  is  not,  by  reason  of  its  proximity  to  other 
lands  reserved  for  reservoirs,  excluded  from  reserv'ation  by  the  regulations  and  ruling** 
of  the  land  departments 

The  water  of  said  reservoir  will  cover  an  area  of acres,  in of  section 

,  in  township ,  of  range of  said  lands;  the  capacity  of  the  reserN'oir  will 

be gallons,  and  the  dam  will  be feet  high.    The  source  of  the  water  for 

said  reservoir  is 

and  there  are  no  streams  or  springs  within  two  miles  of  the  land  to  l>e  reserved 

except  as  follows: . 

The  applicant  has  fileil  no  other  declaratory  statements  under  this  act  except  as 
follows: 

No. , land  office,  area  to  be  reserved acres. 

No.  — ^, land  office,  area  to  be  reserved acres. 

No. , land  office,  area  to  be  reserved acres. 

No. , land  office,  area  to  l)e  reserved acres. 

No. , land  office,  area  to  be  reserved acres. 

No. , land  office,  area  to  be  reser\'ed acres. 

No. , land  office,  area  to  be  reserved acres. 

No. , land  office,  area  to  be  reserved acres. 

No. , land  office,  area  to  be  reserved acres. 

No. ,  — ; land  office,  area  to  be  reserved acres. 

Total, acres,  of  which  Nos. are  located  in  said  county. 

And  I  further  certify  that  it  is  the  bona  fide  purpose  and  intention  of  this  applicant 
to  construct  and  complete  said  reservoir  and  maintain  the  same  in  accordance  with 
the  provisions  of  said  act  of  Congress  and  such  regulations  as  are  or  may  be  prescribed 
thereunder. 

[Seal  of  company.]  . 

Attest: 

Secretary. 
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State  op 


County  of ,  ss: 

■y  being  duly  sworn,  deposes  and  says  that  the  statements  herein  made 


are  true  to  the  best  of  his  knowledge  and  belief. 


Sworn  to  and  subscribed  before  me  this' day  of ,  in  the  year  19 — . 

[seal.] 


Notary  Public. 

Note.— When  the  applicant  is  a  corporation  the  form  should  be  executed  by  itHpreiUdent,  under  its 
seal,  and  attested  by  its  secretary.  When  the  applicant  is  not  a  corporation  or  an  association  of  indi- 
viduals, strike  out  the  words  in  italics. 

Land  Office  at , 

,  19—. 

1, ,  register  of  the  land  office,  do  hereby  certify  that  the  foregoing 

applii^ation  is  for  the  reservation  of  lands  subject  thereto  under  the  provisions  of  the 
act  of  January  13,  1897;  that  there  ia  no  prior  valid  adverse  right  to  the  same;  and 
that  the  land  is  not,  by  reason  of  its  proximity  to  other  lands  reserved  for  reservoirs, 
excluded  from  reservation  by  the  regulations  and  rulings  of  the  land  department. 
Fees,  I paid. 


JieQiiiter. 

The  description  of  the  business  of  the  applicant  should  include  "a  full  and  minute 
statement  of  the  extent  to  which  he  is  engaged  in  breeding,  grazing,  driving,  or 
trans{)orting  live  stock,  giving  the  number  and  kinds  of  such  stock,  the  plat^e  where 
they  are  being  bred  or  grazed,  and  whether  within  an  inclosure  or  upon  uninclosed 
lands,  and  also  from  where  and  to  where  they  are  being  driven  or  transported." 
Circular  June  23,  1899. 


Form  10. 

State  of , 

County  of ,  m: 

-,  l)eing  duly  sworn  says  that  he  is  the  jierson  who  was  employed  to 


make  the  sur>'ey  of  a  reservoir  covering  an  area  of acres,  the  initial  point  of  the 

survey  l)eing (here  describe  as  retjuired  by  paragraph  23 ) ;  said  reservoir  having 

been  cpnstruct^d  upon  the quarter  of  the quarter  of  section ,  township 

,  range  , principal  meridian,  as  proposed  by  reservoir  declaratory 

statement,  No. ,  which  was  filed  in  the  local  land  office  at ,  under  the  pro- 
visions of  the  act  of  January  13,  1897  (29  Stat.,  484);  that  the  said  survey  was  made 

on  the day  of ,  190- ;  that  the  dam  and  all  necessary  works  have  been 

constructed  in  a  substantial  manner;  that  the  reservoir  has  a  capacity  of gal- 
lons, and  at  the  time  of  said  survey  contained gallons  of  water. 


Sworn  and  8ubecribe<l  to  l)efore  me  this day  of ,  UK)-. 

[seal.]  


Notary  Ihiblic. 


Form  11. 


I, ,  do  certify  that  I  am  the  J>re^^ident  of  the company  which 

filed  (or  that  I  am  the  i)er8(m  who  file<l)  reservoir  declaratory  statement,  No. ,  in 

the  local  land  office  at ;  that  the  reservoir  proiK>8ed  has  been  constructed  upon 

the quarter  of  the quarter  of  section ,  township ,  range , • 
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principal  meridian,  covering  an  area  of acres,  the  initial  iK)int  of  the  Borvey 

heing (describe  as  in  Form  10);  that  the  dam  and  all  necessary  works  have 

been  constructed  in  a  substantial  manner  in  good  faith  in  order  that  the  reservoir 
may  be  used  and  maintained  for  the  purposes,  and  in  the  manner  prescribed  by  the 
said  act  of  January  13,  1897  (29  Stat,  484),  the  provisions  of  which  have  been  and 
will  be  complied  with  in  all  respects. 

[Seal  of  company.]  , 

Attest:  PresidenL  of  the  Company. 


Secretary, 


Form  12. 

State  of , 

County  of ,  ss: 

,  being  duly  sworn  deposes  and  says  that  he  is  the  president  of  the 


company  which  filed  (or  that  he  is  the  person  who  filed)  reservoir  declaratory 

statement,  No. ,in  the  local  land  office  at ;  that  the  re8er\'oir  constructed 

in  pursuance  thereof,  as  heretofore  certified,  has  been  kept  in  repair;  that  water  has 

been  kept  therein  to  the  extent  of  not  less  than gallons  during  the  entire 

calendar  year  of  190-;  that  neither  the  reservoir  nor  any  part  of  the  land  reserved 
for  use  in  connection  therewith  is  or  has  been  fenced  during  said  years,  and  that 
the  said  company  has  in  all  things  complied  with  the  provisions  of  the  act  of  Janu- 
ary 13, 1897  (29  Stat,  484). 


Presidenl  of Catnpany. 

Sworn  and  subscribed  to  before  me  this day  of ,  190-. 

[seal.]  , 

Notary  Public. 


REVISED  RULES  OF  PRACTICE, 

ApprovMi  July  15,  1901. 


Department  of  the  Interior, 

General.  Land  Office, 
Washington,  D,  C,  June  26,  1901. 
Sir:  I  have  the  honor  to  submit  herewith  for  your  consideration 
and  approval,  if  found  satisfactory,  a  revised  draft  of  the  rules  of 
practice  in  cases  before  the  district  land  ofl&ces,  the  General  Land 
Office,  and  the  Department  of  the  Interior. 

It  will  be  observed  ujx)ii  examination  that  aside  from  the  incorpo- 
ration therein  of  the  new  rule  8^^,  and  the  recently  amended  rules 
17,  44,  and  91,  this  edition  makes  no  change  in  any  of  the  rules  except 
ibat  rule  42  has  been  so  modified  as  to  make  it  recite  the  provisions 
of  the  circular  of  April  18,  1899,  which  dispensed  with  the  signing  of 
the  testimony  by  the  witnesses  under  certain  circumstances. 

Very  respectfully, 

Binger  Hermann, 

Covmivisioner. 

The  Secretary  of  the  Interior. 


Department  of  the  Interior, 

Wcishbigton,  July  15,  1901. 

Sir:  I  have  examined  the  revised  draft  of  the  rules  of  practice  in 

cases  before  the  district  land  offices,  the  General  Land  Office,  and  the 

Department  of  the  Interior,  submitted  with  your  indosure  of  June 

26,  1901,  and  return  the  same  herewith  duly  approved. 

Very  respectfully, 

E.  A.  Hitchcock, 

Secretary, 
The  Commissioner  of  the  General  Land  Office. 


Department  of  the  Interior, 

Washitigton,  July  15^  1901, 
The  following  rules  of  practice  for  the  government  of  proceedings 
in  this  Department  and  subordinate  oflftces  in  land  cases,  together 
with  regulations  governing  the  recognition  of  agents,  attorneys,  and 
other  persons  to  represent  claimants,  are  hereby  prescribed,  to  take 
effect  this  day,  except  rule  91. 

None  of  said  rules  shall  be  construed  to  deprive  the  Secretary  of 
the  Interior  of  the  exercise  of  the  directory  and  supervisory  powers 
conferred  upon  him  by  law. 

Proceedings  under  former  rules  of  practice  will  not  Ik)  prejudiced 
by  anything  herein  contained. 

E.  A.  Hitchcock, 

Searefary. 
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PROCEEDINGS  BEFORE  REGISTERS  AND  RECEIVERS. 

1. — ^Xnitiatioii  of  conteata. 

Rule  1. — Contests  may  be  initiated  by  an  adverse  party  or  other 
person  against  a  party  to  any  entry,  filing,  or  other  claim  under  laws 
of  Congress  relating  to  the  public  Jands,  for  any  sufficient  cause 
affecting  the  legality  or  validity  of  the  claim. 

Rule  2. — In  every  case  of  application  for  a  hearing  an  affidavit 
must  be  filed  by  the  contestant  with  the  register  and  receiver,  fully 
setting  forth  the  facts  which  constitute  the  grounds  of  contest.  AVlien 
the  contest  is  against  the  heirs  of  a  deceased  entryman,  the  affidavit 
shall  state  the  names  of  all  the  heirs.  If  the  heirs  are  nonresident  or 
unknown,  the  affidavit  shall  set  forth  the  fact  and  be  corroborated 
with  respect  thereto  by  the  affidavit  of  one  or  more  persons. 

Rule  3. — Where  an  entry  has  been  allowed  and  remains  of  record 
the  affidavit  of  the  contestant  must  be  accompanied  by  the  affidavits 
of  one  or  more  witnesses  in  support  of  the  allegations  made. 

2. — Hearings  in  contested  cases. 

Rule  4. — Register  and  receivers  may  order  hearings  in  all  cases 
wherein  entry  has  not  been  perfected  and  no  certificate  has  been 
issued  as  a  basis  for  patent. 

Rule  5. — In  case  of  an  entry  or  location  on  which  final  certificate 
has  been  issued  the  hearing  will  be  ordered  only  by  direction  of  the 
Commissioner  of  the  General  Land  Office. 

Rule  6. — Applications  for  hearings  under  Rule  5  must  be  trans- 
mitted by  the  register  and  receiver,  with  special  report  and  recom- 
mendation, to  the  Commissioner  for  his  determination  and  instructions. 

3. — Notice  of  contest. 

Rule  7. — At  least  thirty  days'  notice  shall  be  given  of  all  hearings 
before  the  register  and  rece^'ver  unless  by  written  consent  an  earlier 
day  shall  be  agreed  upon. 

Rule  8. — The  notice  of  contest  and  hearing  must  conform  to  the 
following  requii'ements: 

1.  It  must  be  written  or  printed. 

2.  It  must  be  signed  by  the  register  and  receiver,  or  by  one  of  them. 

3.  It  must  state  the  time  and  place  of  hearing. 

4.  It  must  describe  the  land  involved. 

5.  It  must  state  the  register  and  receiver's  number  of  the  entry  and 
the  land  office  where  and  the  date  when  made,  and  the  name  of  the 
party  making  the  same. 
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6.  It  must  give  the  name  of  the  contestant  and  briefly  state  the 
grounds  and  purpose  of  the  contest. 

7.  It  may  contain  any  other  information  pertinent  to  the  contest. 

HOW  TRANSFEREES  AND  ENCUMBRANCERS  MAY  ENTITLE  THEMSELVES 
TO  NOTICE  OP  CONTEST  OR  OTHER  PROCEEDINGS. 

Rule  8^. — Transferees  and  encumbrancers  of  land,  the  title  to 
which  is  claimed  or  is  in  process  of  acquisition  under  any  public-land 
law,  shall,  upon  filing  notice  of  the  transfer  or  encumbrance  in  the 
district  land  office,  become  entitled  to  receive  and  be  given  the  same 
notice  of  any  contest  or  other  proceeding  thereafter  had  affecting  such 
land  which  is  required  to  be  given  the  original  claimant.  Every  such 
notice  of  a  transfer  or  encumbrance  must  be  forthwith  noted  upon 
the  records  of  the  district  land  office  and  be  promptly  reported  to  the 
General  Land  Office,  where  like  notation  thereof  will  be  made. 

4. — Service  of  notloe. 

Rule  9. — Personal  service  shall  be  made  in  all  cases  when  pos- 
sible if  the  party  to  be  served  is  resident  in  the  State  or  Territory  in 
which  the  land  is  situated,  and  shall  consist  in  the  delivery  of  a  copy 
of  the  notice  to  each  person  to  be  served.  When  the  contest  is  against 
the  heirs- of  a  deceased  entry  man,  the  notice  shall  be  served  on  each 
heir.  If  the  heirs  of  the  entryman  are  nonresident  or  unknown,  notice 
may  be  served  vLpon  them  by  publication  as  hereinafter  provided.  If 
the  person  to  be  personally  served  is  an  infant  under  fourteen  yeai*s 
of  age  or  a  person  who  has  been  legally  adjudged  of  unsound  mind, 
service  of  notice  shall  be  made  by  delivering  a  copy  of  the  notice  to 
the  statutory  guardian  or  committee  of  such  infant  or  person  of 
unsound  mind,  if  there  be  one;  if  there  be  none,  then  by  delivering 
a  copy  of  the  notice  to  the  person  having  the  infant  or  person  of 
unsound  mind  in  charge. 

Rule  10. — Personal  service  may  be  executed  by  any  officer  or 
person. 

Rule  11. — Notice  may  be  given  by  publication  only  when  it  is  shown 
by  affidavit  presented  on  behalf  of  the  contestant  and  by  such  other 
evidence  as  the  register  and  receiver  may  require  that  due  diligence 
has  been  used  and  that  personal  service  can  not  be  made.  The  affi- 
davit mu&t  also  state  the  present  post-office  address  of  the  person 
intended  to  be  served,  if  it  is  known  to  the  affiant,  and  must  show 
what  effort  has  l^een  made  to  obtain  personal  service. 

Rule  12. — When  it  is  found  that  the  prescribed  service  can  not  be 
had,  either  personal  or  by  publication,  in  time  for  the  hearing  pro- 
vided for  in  the  notice,  the  notice  may  be  returned  x>rior  to  the  time 
fixed  for  the  hearing,  and  a  new  notice  issued  fixing  another  time  of 
hearing,  for  the  proper  service  thereof,  an  affidavit  being  filed  by  the 
contestant  showing  due  diligence  and  inability  to  serve  the  notice  in 
time. 
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5. — Notice  by  publication. 

Rule  13. — Notice  by  publication  shall  be  made  by  advertising  the 
notice  at  least  once  a  week  for  four  successive  weeks  in  some  news- 
paper  published  in  the  county  wherein  the  land  in  contest  lies;  and 
if  no  newspaper  be  published  in  such  county,  then  in  the  newspaper 
published  in  the  county  nearest  to  such  land.  The  first  insertion 
shall  be  at  least  thirty  days  prior  to  the  day  fixed  for  the  hearing. 

Rule  1-4. — Where  notice  is  given  by  publication  a  copy  thereof  shall, 
at  least  thirty  days  before  the  date  for  the  hearing,  be  mailed,  by 
registered  letter,  to  each  person  to  be  so  notified  at  the  last  address,  if 
any,  given  by  him  as  shown  by  the  record,  and  to  him  at  his  present 
address  named  in  the  affidavit  for  publication  required  by  Rule  11,  if 
such  present  address  is  stated  in  such  affidavit  anc}  is  different  from 
his  record  address.  If  there  be  no  such  record  address  and  if  no  present 
address  is  named  in  the  affidavit  for  publication,  then  a  copy  of  the 
notice  shall  be  so  mailed  to  him  at  the  post-office  nearest  to  the  land. 
A  copy  of  the  notice  shall  also  be  posted  in  the  register's  office  for  a 
period  of  at  least  thirty  days  before  the  date  for  the  hearing  and  still 
another  copy  thereof  shall  be  posted  in  a  conspicuous  place  upon  the 
land  for  at  least  two  weeks  j)riQr  to  the  date  set  for  the  hearing. 
When  notice  of  proceedings  commenced  by  the  Government  against 
timber  and  stone  entries  is  given  by  publication  the  posting  of  notices 
upon  the  laud  >vill  not  be  required. 

6. — Proof  of  service  of  notice. 

Rule  15. — Proof  of  i>ersonal  service  shall  be  the  written  acknowl- 
edgment of  the  i)erson  served  or  the  affidavit  of  the  person  who  served 
the  notice  attached  thereto,  stating  the  time,  place,  and  manner  of 
service. 

Rule  16. — When  service  is  by  i)ublication,  the  proof  of  service 
shall  be  a  coi)y  of  the  advertisement,  with  the  affidavit  of  the  pub- 
lisher or  foreman  attached  thereto,  showing  th^  the  same  was  suc- 
cessively inserted  the  requisite  number  of  times,  and  the  dat«  thereof. 

7. — Notice  of  proceedingpB. 

Rule  17. — Notice  of  motions,  proceedings,  ordei's,  and  decisions 
shall  be  in  writing,  and  may  be  served  personally  or  by  registered 
letter  mailed  to  the  last  address,  if  any,  given  by  or  on  behalf  of  the 
party  to  be  notified,  as  shown  by  the  record,  and  if  there  be  no  such 
record  address,  then  to  the  post-office  nearest  to  the  land;  and  in  all 
those  contest  cases  where  notice  of  contest  is  given  by  registered  mail 
under  Rule  14,  and  the  return  of  the  registiy  receipt  shows  such 
notice  to  have  been  received  by  the  contestee,  the  address  at  which 
the  notice  was  so  received  shall  be  considered  as  an  address  given  by 
the  contestee,  within  the  meaning  of  this  rule.     (See  Rule  8|.) 
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Rule  18. — Proof  of  service  by  mail  shall  be  the  affidavit  of  the 
I)erson  who  mailed  the  notice,  attached  to  the  post-office  receipt  for 
the  registered  letter. 

8. — ^Rehearine;B. 

Rule  19. — Girders  for  rehearing  must  be  brought  to  the  notice  of 
the  parties  in  the  same  manner  as  in  case  of  original  proceedings. 

9. — Continuances. 

Rule  20. — A  postponement  of  a  hearing  to  a  day  to  be  fixed  by  the 
register  and  receiver  may  be  allowed  on  the  day  of  trial  on  account  of 
the  absence  of  material  witnesses,  when  the  party  asking  for  the  con- 
tinuance makes  an  affidavit  before  the  register  and  receiver  showing — 

1.  That  one  or  more  of  the  witnesses  in  his  behalf  is  absent  without 
his  procurement  or  consent; 

2.  The  name  and  residence  of  each  witness; 

3.  The  facts  to  which  the}'  would  testify  if  present; 

4.  The  materiality  of  the  evidence; 

5.  The  exercise  of  proper  diligence  to  procure  the  attendance  of 
the  absent  witnesses;  and 

G.  That  affiant  believes  said  witnesses  can  be  had  at  the  time  to 
which  it  is  sought  to  have  the  trial  postponed. 

Where  hearings  are  ordered  by  the  Commissioner  of  the  General 
Land  Office  in  cases  to  which  the  United  States  is  a  party,  continu- 
ances will  be  granted  in  accordance  with  tlie  usual  practice  in  United 
States  cases  in  the  courts,  without  requiring  an  affidavit  on  the  part 
of  the  Government. 

Rule  21. — One  continuance  onlj^  shall  be  allowed  to  either  party  on 
account  of  absent  witnesses,  unless  the  party  applying  for  a  further 
continuance  shall  at  the  same  time  apply  for  an  order  to  take  the  depo- 
sitions of  the  alleged  absent  witnesses. 

Rule  22. — No  continuance  shall  be  granted  when  the  opposite  party 
shall  admit  that  the  witnesses  would,  if  present,  testify  to  the  state- 
ment set  out  in  the  application  for  continuance. 

10. — DepoaitionB  on  interrogatories. 

Rule  23. — Testimony  may  be  taken  by  deposition  in  the  following 
cases: 

1.  Where  the  witness  is  unable,  from  age,  infirmity,  or  sickness,  or 
shall  refuse,  to  attend  the  hearing  at  the  local  land  office. 

2.  Where  the  witness  resides  more  than  fifty  miles  from  the  place 
of  trial,  computing  distance  by  the  usually  traveled  route. 

3.  Where  the  witness  resides  out  of  or  is  about  to  leave  the  State 
or  Territory,  or  is  absent  therefrom. 

4.  Where  from  any  cause  it  is  apprehended  that  the  witness  may  be 
iMiable  or  will  refuse  to  attend,  in  which  case  the  deposition  will  be 
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used  only  in  event  that  the  personal  attendance  of  the  witness  can 
not  be  obtained. 

Rule  24. — The  party  desiring  to  take  a  deposition  under  Rule  23 
must  comply  with  the  following  regulations : 

1.  He  must  make  affidavit  before  the  register  or  receiver,  setting 
forth  one  or  more  of  the  above-named  causes  for  taking  such  deposi- 
tion, and  that  the  witness  is  material. 

2.  He  must  file  with  the  register  and  receiver  the  interrogatories  to 
be  propounded  to  the  witness. 

3.  He  must  state  the  name  and  residence  of  the  witness. 

4.  He  must  serve  a  copy  of  the  interrogatories  on  the  opposing  party 
or  his  attorney. 

Rule  25. — The  opposing  party  will  be  allowed  ten  days  in  which  to 
file  cross-interrogatories. 

Rule  26. — After  the  expiration  of  the  ten  days  allowed  for  filing 
cross-interrogatories,  a  commission  to  take  the  deposition  shall  be 
issued  by  the  register  and  receiver,  which  commission  shall  be  accom- 
panied by  a  copy  of  all  the  interrogatories  filed. 

Rule  27. — The  register  and  receiver  may  designate  any  officer, 
authorized  to  administer  oaths  within  the  county  or  district  where  the 
witness  resides,  to  take  such  deposition. 

Rule  28. — It  is  the  duty  of  the  officer  before  whom  the  deposition 
is  taken  to  cause  the  interrogatories  appended  to  the  commissiou  to 
be  wi'itten  out  and  the  answers  thereto  to  be  inserted  immediately 
underneath  the  respective  questions,  and  the  whole,  when  completed, 
is  to  be  read  over  to  the  witness,  and  must  be  by  him  subscribed  and 
sworn  to  in  the  usual  manner  before  the  witness  is  discharged. 

Rule  29. — The  officer  must  attach  his  certificate  to  the  deposition, 
stating  that  the  same  was  subscribed  and  sworn  to  by  the  deponent 
at  the  time  and  place  therein  mentioned. 

Rule  30. — The  deposition  and  certificate,  together  with  the  com- 
mission and  interrogatories,  must  then  be  sealed  up,  the  title  of  the 
cause  indorsed  on  tlie  envelope,  and  the  whole  returned  by  mail  or 
express  to  the  register  and  receiver. 

Rule  31. — Upon  receipt  of  the  package  at  the  local  land  office,  the 
date  when  the  same  is  opened  must  be  indorsed  on  the  envelope  and 
body  of  the  deposition  by  the  local  land  officers. 

Rule  32. — If  the  officer  designated  to  take  the  deposition  has  no 
official  seal,  a  proper  certificate  of  his  official  character,  under  seal, 
must  accompany  his  return. 

Rule  33. — The  parties  in  any  case  may  stipulate  in  writing  to  take 
depositions  before  any  qualified  officer,  and  in  any  manner. 

Rule  34. — All  stipulations  by  parties  or  counsel  must  be  in  writing, 
and  be  filed  with  the  register  and  receiver. 
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11. — Oral  testimony  before  officers  other  than  registers  and  receivers. 

Rule  35. — In  the  discretion  of  registers  and  receivers  testimony 
may  be  taken  near  the  land  in  controversy  before  a  United  States 
commissioner,  or  other  officer  authorized  to  administer  oaths,  at  a  time 
and  place  to  be  fixed  by  them  and  stated  in  the  notice  of  hearing. 

2.  Officers  taking  testimony  under  the  foregoing  rule  will  be  gov- 
erned by  the  rules  applicable  to  trials  before  registers  and  receivers. 
(See  Rules  36  to  42,  inclusive.) 

3.  Testimony  so  taken  must  be  certified  to,  sealed  up,  and  trans- 
mitted by  mail  or  express  to  the  register  and  receiver,  and  the  receipt 
thereof  at  the  local  office  noted  on  the  papers,  in  the  same  manner  as 
provided  in  case  of  depositions  by  Rules  29  to  32,  inclusive. 

4.  On  the  day  set  for  hearing  at  the  local  office  the  register  and 
receiver  will  examine  the  testimony  taken  by  the  officer  designated, 
and  render  a  decision  thereon  in  the  same  manner  as  if  the  testimony 
had  been  taken  before  themselves.    (See  Rules  50  to  53,  inclusive.) 

5.  No  charge  for  examining  testimony  in  such  cases  will  be  made 
by  the  register  and  receiver. 

6.  Officers  designated  to  take  testimony  under  this  rule  will  be 
allowed  to  charge  such  fees  as  are  properly  authorized  by  the  tariff  of 
fees  existing  in  the  local  courts  of  their  respective  districts,  to  be 
taxed  in  the  same  or  equivalent  manner  as  costs  are  taxed  by  reg- 
isters and  receivers  under  Rules  54  to  58,  inclusive. 

7.  When  an  officer  designated  to  take  testimony  under  this  rule,  or 
when  an  officer  designated  to  take  depositions  under  Rule  27,  can  not 
act  on  the  day  fixed  for  taking  the  testimony  or  deposition,  the  testi- 
mony or  deposition,  as  the  case  may  be,  will  be  deemed  properly  taken 
before  any  other  qualified  officer,  at  the  same  place  and  time,  who  may 
be  authorized  by  the  officer  originally  designated,  or  by  agreement  of 
parties,  to  act  in  the  pla^e  of  the  officer  first  named. 

12.--Trlals. 

Rule  36. — Upon  the  trial  of  a  cause,  the  register  and  receiver  may 
in  any  case,  and  should  in  all  cases  when  necessary,  personally  direct 
the  examination  of  the  witnesses,  in  order  to  draw  from  them  all  the 
facts  within  their  knowledge  requisite  to  a  correct  conclusion  by  the 
officers  upon  any  point  connected  with  the  case. 

Rule  37. — The  register  and  receiver  will  be  careful  to  reach,  if 
possible,  the  exact  condition  and  status  of  the  land  involved  by  anj^ 
contest,  and  will  ascertain  all  the  facts  having  any  bearing  upon  the 
rights  of  parties  in  interest. 

Rule  38. — In  preemption  cases  they  will  particularly  ascertain  the 
nature,  extent,  and  value  of  alleged  improvements;  by  whom  made, 
and  when;  the  true  date  of  the  settlement  of  i)ersons  claiming;  the 
steps  taken  to  mark  and  secure  the  claim,  and  the  exact  status  of  the 
land  at  that  date  as  shown  upon  the  records  of  their  office. 
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Rule  39. — In  like  manner,  under  the  homestead  and  other  laws,  the 
conditions  affecting  the  inception  of  the  alleged  right,  as  well  as  the 
subsequent  acts  of  the  respective  claimants,  must  be  fully  and  spe- 
cifically examined. 

Rule  4-0. — Due  opportunity  will  be  allowed  opposinj^  claimants  to 
confront  and  cross-examine  the  witnesses  introduced  by  either  party. 

Rule  41. — No  testimony  will  be  excluded  from  the  record  by  the 
register  and  receiver  on  the  ground  of  any  objection  thereto;  but  when 
objection  is  made  to  testimony  offered,  the  exceptions  will  be  noted, 
and  the  testimony,  with  the  exceptions,  will  come  up  with  the  case  for 
the  consideration  of  the  Commissioner.  Officere  taking  testimony  will, 
however,  summarily  put  a  stop  to  obviously  irrelevant  questioning. 

Rule  42. — l7pon  the  day  originally  set  for  hearing,  and  upon  any 
day  to  which  the  trial  may  be  continued,  the  testimony  of  all  the  wit- 
nesses present  shall  be  taken  and  reduced  to  writing.  When  testi- 
mony is  taken  in  shorthand,  the  stenographer's  notes  must  be  written 
out  and  the  written  testimony  then  and  there  subscribed  by  the  wit- 
ness and  attested  by  the  officer  before  whom  the  same  is  taken,  unless 
the  parties  shall  by  proper  stipulation  in  writing,  filed  with  the  record, 
mutually  agree  to  the  contrary,  in  which  event  the  transerited  steno- 
graphic notes  shall  in  all  cases  be  accompanied  by  a  certificate  of  the 
officer  or  officers  before  whom  the  testimony  was  taken  showing  that 
the  witnesses  were  each  duly  sworn  before  testifying,  and  also  by  the 
affidavit  of  the  stenographer  who  took  the  testimony  in  s&orthand  that 
the  purported  transcription  thereof  is  a  true  and  correct  statement  of 
the  testimon}"  actually  given  by  the  'witnesses  after  being  duly  sworn 

at  the  hearing. 

18.— Apx>eal8. 

Rule  43. — Appeals  from  the  final  action  or  decisions  of  registers 
and  receivei's  lie  in  every  case  to  the  Commissioner  of  the  General 
Land  Office.     (Revised  Statutes,  sections  453,  2478.) 

In  cases  dismissed  for  want  of  prosecution  the  register  and  receiver 
will  by  registered  letter  notify  the  parties  in  interest  of  the  action 
taken,  and  that  unless  within  thirty  days  a  motion  for  reinstatement 
shall  be  made,  the  default  of  the  plaintiff  will  be  final,  and  that  no 
appeal  will  be  allowed;  which  notice  shall  be  given  as  provided  in 
circular  of  October  28,  1886  (5  L.  D.,  204). 

If  such  motion  for  reinstatement  be  made  within  the  time  limited, 
the  local  officers  shall  take  action  thereon,  and  grant  or  deny  it,  as  they 
deem  proper.  If  granted,  no  appeal  shall  lie.  If  overruled,  the  plain- 
tiff shall  have  the  right  of  appeal,  the  time  for  which  shall  be  thirty 
days,  and  run  from  the  date  of  written  notice  to  the  plaintiff. 

Rule  44. — After  hearing  in  a  contest  case  has  been  had  and  closed, 
the  register  and  receiver  will,  in  writing,  notify  the  parties  in  interest 
of  the  conclusions  to  which  they  have  arrived,  and  that  thirty  days 
are  allowed  for  appeal  from  their  decision  to  the  Commissioner,  the 
notice  to  be  served  personally  or  by  registered  letter,  as  provided  in 
Rule  17.     (See  Rule  8i.) 

Rule  45. — The  api)eal  must  be  in  writing  or  in  print,  and  should 
set  forth  in  brief  and  clear  terms  the  specific  points  of  exception  to 
the  rulinir  aDneaU»<l  from. 
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Rule  40.— Notice  of  api)eal  and  copy  of  specification  of  erroi'S  shall 
be  served  on  appellee  within  the  time  allowed  for  appeal,  and  appellee 
shall  be  allowed  t^n  days  for  reply  before  transmittal  of  the  record  to 
the  General  Land  Office. 

Rule  47. — No  appeal  from  the  action  or  decisions  of  the  register  and 
receiver  will  be  received  at  the  General  Land  Office  unless  forwarded 
through  the  local  officers. 

Rule  48. — In  case  of  a  failure  to  appeal  from  the  decision  of  the 
local  officers,  their  decision  will  be  considered  final  as  to  the  facta  in 
the  case  and  will  be  disturbed  by  the  Commissioner  only  as  follows: 

1.  Where  fraud  or  gross  irregularity  is  suggested  on  the  face  of  the 
papers. 

2.  Where  the  decision  is  contrary  to  existing  laws  or  regulations. 

3.  In  event  of  disagreeing  decisions  by  the  local  officers. 

4.  Where  it  is  not  shown  that  the  party  against  whom  the  decision 
was  rendered  was  duly  notified  of  the  decision  and  of  his  right  of 
appeal. 

Rule  49. — In  any  of  the  foregoing  cases  the  Commissioner  will 
reverse  or  modify  the  decision  of  the  local  officers  or  remand  the  case, 
at  his  discretion. 

Rule  50. — All  documents  once  received  by  the  local  officers  must 
be  kept  on  file  with  the  cases,  and  the  date  of  filing  must  be  noted 
thereon;  and  no  papers  will  be  allowed  under  any  circumstances  to  be 
removed  from  the  files  or  taken  from  the  custody  of  the  register  and 
receiver,  but  access  to  the  same,  under  proper  rules,  so  as  not  to  inter- 
fere with  necessary  public  business,  will  be  permitted  to  the  parties  in 
interest,  or  their  attorneys,  under  the  sui)ervision  of  those  officers. 

14. — Reports  and  opinlonB. 

Rule  51. — Upon  the  termination  of  a  contest,  the  register  and 
receiver  will  render  a  joint  report  and  ox)inion  in  the  case,  making  full 
and  specific  reference  to  the  postings  and  annotations  upon  their  rec- 
ords. 

Rule  52. — The  register  and  receiver  will  promptly  forward  their 
report,  together  with  the  testimony  and  all  the  papers  in  the  case,  to 
the  Commissioner  of  the  General  Land  Office,  with  a  brief  letter  of 
transmittal,  describing  the  case  bj'  its  title,  the  nature  of  the  contest, 
and  the  tract  involved. 

Rule  53. — The  local  officers  will  thereafter  take  no  further  action 
affecting  the  disposal  of  the  land  in  contest  until  instructed  by  the 
Commissioner. 

In  all  cases,  however,  where  a  contest  has  been  brought  against  any 
entiy  or  filing  on  the  public  lands,  and  trial  has  taken  place,  the  entry- 
man  may,  if  he  so  desires,  in  accordance  with  the  provisions  of  the 
law  under  which  he  claims  and  the  rules  of  the  Department,  submit 
final  proof  and  complete  the  same,  with  the  exception  of  the  payment 
of  the  purchase  money  or  commissions,  as  the  case  may  l)e;  said  final 
proof  will  be  retained  in  the  local  land  office,  and  should  the  entry 
finally  be  adjudged  valid,  said  final  proof,  if  satisfactory,  will  be 
accepted  ui)on  the  payment  of  the  purchase  money  or  commissions, 
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and  final  certificate  will  issue,  without  any  further  action  on  the  part 
of  the  entry  man,  except  the  furnishing  of  a  nonalienation  af&davit 
by  the  entry  man,  .or,  in  case  of  his  death,  by  his  legal  representatives. 
In  such  cases  the  party  making  the  proof,  at  the  time  of  submitting 
the  same,  will  be  required  to  pay  the  fees  for  reducing  the  testimony 
to  writing. 

15. — Taxation  of  costs. 

Rule  54. — Parties  contesting  preemption,  homestead,  or  timber- 
culture  entries  and  claiming  preference  rights  of  entry  under  the 
second  section  of  the  act  of  May  14,  1880  (21  Stat.,  140),  must  pay 
the  costs  of  contest. 

Rule  55. — In  other  contested  cases  each  party  must  pay  the  costs 
of  taking  testimony  upon  his  own  direct  and  cross-examination. 

Rule  56. — The  accumulation  of  excessive  costs  under  Rule  54  will 
not  be  permitted ;  but  when  the  officer  taking  testimony  shall  rule  that 
a  course  of  examination  is  irrelevant  and  checks  the  same,  under  Rule 
41,  he  may,  nevertheless,  in  his  discretion,  allow  the  same  to  proceed 
at  the  sole  cost  of  the  party  making  such  examination.  This  rule 
will  apply  also  to  cross-examination  in  contests  covered  by  the  provi- 
sions of  Rule  55. 

Rule  57. — Where  parties  contesting  preemption,  homestead,  or 
timber-culture  entries  establish  their  right  of  entry  under  the  preemp- 
tion or  homestead  laws  of  the  land  in  contest  by  virtue  of  actual  set- 
tlement and  improvement,  without  reference  to  the  act  of  May  14, 
1880,  the  cost  of  contest  will  be  adjudged  under  Rule  55. 

Rule  58. — Registers  and  receivers  will  apportion  the  cost  of  contest 
in  accordance  with  the  foregoing  rules,  and  may  require  the  party 
liable  thereto  to  give  security  in  advance  of  trial,  by,  deposit  or  other- 
wise, in  a  reasonable  sum  or  sums,  for  payment  of  the  cost  of  tran- 
scribing the  testimony. 

Rule  59. — The  cost  of  contest  chargeable  by  registers  and  receivers 
are  the  legal  fees  for  i^educing  testimony  to  writing.  No  other  con- 
test fees  or  costs  will  be  allowed  to  or  charged  by  those  officers  directly 
or  indirectly. 

Rule  60. — Contestants  must  give  their  own  notices  and  pay  the 
expenses  thereof. 

Rule  61. — Upon  the  termination  of  a  trial,  any  excess  in  the  sum 
deposited  as  security  for  the  costs  of  transcribing  the  testimony  will 
be  returned  to  the  proper  party. 

Rule  62. — When  hearings  are  ordered  by  the  Commissioner  or  by 
the  Secretary  of  the  Interior,  ui)on  the  discovery  of  reasons  for  sus- 
pension in  the  usual  course  of  examination  of  entries,  the  preliminary 
costs  will  be  provided  from  the  contingent  fund  for  the  expenses  ot 
local  land  offices. 

Rule  63. — The  preliminary  costs  provided  for  by  the  preceding 
section  will  be  collected  by  the  register  and  receiver  when  the  parties 
are  brought  before  them  in  obedience  to  the  order  of  hearing. 
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Rule  64. — The  register  and  receiver  will  then  require  proper  pro- 
vision to  be  made  for  such  further  notification  as  may  become  necessary 
in  the  usual  progress  of  the  case  to  final  decision. 

Rule  65. — The  register  and  receiver  will  append  to  their  report  in 
each  case  a  statement  of  costs  and  the  amount  actually  paid  by  each 
of  the  contestants,  and  also  a  statement  of  the  amount  deposited  to 
secure  the  payment  of  the  costs,  how  said  sum  was  apportioned,  and 
the  amount  returned,  if  any,  and  to  whom. 

16. — ^Appeals  from  decisions  rejectiiig  applications  to  enter  pubUc  lands. 

Rule  66. — ^For  the  purpose  of  enabling  appeals  to  be  taken  from 
the  rulings  or  action  of  the  local  officers  relative  to  applications  to 
file  upon,  enter,  or  locate  the  public  lands  the  following  rules  will  be 
observed : 

1.  The  register  and  receiver  will  indorse  upon  every  rejected  appli- 
cation the  date  when  presented  and  their  reasons  for  rejecting  it. 

2.  They  will  promptly  advise  the  party  in  interest  of  their  action 
and  of  his  right  of  appeal  to  the  Commissioner. 

3.  They  will  note  upon  their  records  a  memorandum  of  the  trans- 
action. 

Rule  67. — The  party  aggrieved  will  be  allowed  thirty  days  from 
receipt  of  notice  in  which  to  file  his  appeal  in  the  local  land  office. 
Where  the  notice  is  sent  by  mail,  five  days  additional  will  be  allowed 
for  the  transmission  of  notice  and  five  for  the  return  of  the  appeal. 

Rule  68. — The  register  and  receiver  will  promptly  forward  the 
appeal  to  the  General  Land  Office,  together  with  a  full  report  upon 
the  case. 

Rule  69. — ^This  report  should  recite  all  the  facts  and  the  proceed- 
ings had,  and  must  embrace  the  following  particulars: 

1.  A  statement  of  the  application  and  rejection,  with  the  reasons 
for  the  rejection. 

2.  A  description  of  the  tract  involved  and  a  statement  of  its  status, 
as  shown  by  the  records  of  the  local  land  office. 

3.  References  to  all  entries,  filings,  annotations,  memoranda,  and 
correspondence  shown  by  the  record  relating  to  said  tract  and  to  the 
proceedings  had. 

Rule  70. — Rules  43  to  48,  inclusive,  and  Rule  93  are  applicable  to 
all  appeals  from  decisions  of  registers  and  receivers. 

II. 

PROCEEDINGS  BEFORE  SURVEYORS-GENERAL. 

Rule  71. — The  proceedings  in  hearings  and  contests  before  sur- 
veyors-general shall,  as  to  notices,  depositions,  and  other  matters,  be 
governed  as  nearly  as  may  be  by  the  rules  prescribed  for  proceedings 
before  registers  and  receivers,  unless  otherwise  provided  by  law. 
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III. 

PROCEEDINGS  BEFORE  THE  COMMISSIONER  OF  THE  GEN- 
ERAL  LAND  OFFICE  AND  SECRETARY  OF  THE  INTERIOR. 

1. — Bxamination  and  argument. 

Rule  72. — When  a  contest  has  been  closed  before  th^  local  land 
officers  and  their  report  forwarded  to  the  General  Land  Office,  no 
additional  evidence  will  be  admitted  in  the  case,  unless  offered  under 
stipulation  of  the  parties  to  the  record,  except  where  such  evidence 
is  presented  as  the  basis  of  a  motion  for  a  new  trial  or  in  support  of 
a  mineral  application  or  protest;  but  this  rule  will  not  prevent  the 
Commissioner,  in  the  exercise  of  his  discretion,  from  ordering  further 
investigation  when  necessary. 

Rule  73. — After  the  Commissioner  shall  have  received  a  record  of 
testimony  in  a  contested  case,  thirty  days  will  be  allowed  to  expire 
before  any  action  thereon  is  taken,  unless,  in  the  judgment  of  the 
Commissioner,  public  policy  or  private  necessity  shall  demand  sum- 
mary action,  in  which  case  he  will  proceed  at  his  discretion,  first  noti- 
fying the  attorneys  of  record  of  his  proposed  action. 

Rule  74. — When  a  case  is  pending  on  appeal  from  the  decision  of 
the  register  and  receiver  or  surveyor-general,  and  argument  is  not 
filed  before  the  same  is  reached  in  its  order  for  examination,  the  argu- 
ment will  be  considered  closed,  and  thereafter  no  further  argiunents 
or  motions  of  any  kind  will  be  entertained  except  upon  \*Titten  stipu- 
lation duly  filed  or  good  cause  shown  to  the  Commissioner. 

Rule  75. — If  before  decision  by  the  Commissioner  either  party 
should  desire  to  discuss  a  case  orally,  reasonable  opportunity  therefor 
will  be  given  in  the  discretion  of  the  Commissioner,  but  only  at  a  time 
to  be  fixed  by  him  upon  notice  to  the  opposing  counsel,  stating  time 
and  specific  points  upon  which  discussion  is  desired;  and  except  as 
herein  provided,  no  oral  hearings  or  suggestions  will  be  allowed. 

2. — Rehearing  and  review. 

Rule  76. — Motions  for  rehearing  before  registers  and  receivers,  or 
for  review  or  reconsideration  of  the  decisions  of  the  Commissioner  or 
Secretary,  will  be  allowed,  in  accordance  with  legal  principles  appli- 
cable to  motions  for  new  trials  at  law,  aft^r  due  notice  to  the  opposing 
party. 

Rule  77. — Motions  for  rehearing  and  review,  except  as  provided  in 
Rule  114,  must  be  filed  in  the  office  wherein  the  decision  to  be  affected 
by  such  rehearing  or  review  was  made  or  in  the  local  land  office,  for 
transmittal  to  the  General  Land  Office;  and,  except  when  based  upon 
newly  discovered  evidence,  must  be  filed  within  thirty  days  from 
notice  of  such  decision. 
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Rule  78. — Motions  for  rehearing  and  review  must  be  accompanied 
by  an  affidavit  of  the  party,  or  his  attorney,  that  the  motion  is  made 
in  good  faith,  and  not  for  the  purpose  of  delay. 

Rule  79. — ^ITie  time  between  the  filing  of  a  motion  for  rehearing  or 
review  and  the  notice  of  the  decision  upon  su<;h  motion  shall  be 
excluded  in  computing  the  time  allowed  for  appeal. 

Rule  80. — ^No  officer  shall  entertain  a  motion  in  a  case  after  an 
ai)peal  from  his  decision  has  been  taken. 

3. — Appeals  from  the  Commissioner  to  the  Secretary. 

Rule  81. — No  appeal  shall  be  had  from  the  action  of  the  Commis- 
sioner of  the  General  Land  Office  affirming  the  decision  of  the  local 
officers  in  any  case  where  the  party  or  parties  adversely  affected 
thereby  shall  have  failed,  after  due  notice,  to  appeal  from  such  deci- 
sion of  said  local  officers. 

Subject  to  this  provision,  an  appeal  may  be  taken  from  the  decision 
of  the  Commissioner  of  the  General  Land  Office  to  the  Secretary  of 
the  Interior  upon  any  question  relating  to  the  disposal  of  the  public 
lands  and  to  private  land  claims,  except  in  case  of  interlocutory  orders 
and  decisions  and  orders  for  hearing  or  oth<*,r  matter  resting  in  the 
discretion  of  the  Comntissioner.  Decisions  and  orders  forming  the 
above  exception  will  be  noted  in  the  record,  and  will  be  considered  by 
the  Secretary  on  review  in  case  an  appeal  upon  the  merits  be  finally 
allowed. 

Rule  82. — When  the  Commissioner  considers  an  appeal  defective, 
he  will  notify  the  party  of  the  defect,  and  if  not  amended  within 
fifteen  days  from  the  date  of  the  service  of  such  notice  the  appeal 
may  be  dismissed  by  the  Secretary  of  the  Interior  and  the  case  closed. 

Rule  83. — In  proceedings  before  the  Commissioner  in  which  he  shall 
formally  decide  that  a  party  has  no  right  of  appeal  to  the  Secretary, 
the  party  against  whom  such  decision  is  rendered  may  apply  to  the 
Secretary  for  an  order  directing  the  Commissioner  to  certify  said 
proceedings  to  the  Secretary  and  to  suspend  further  action  until  the 
Secretary  shall  pass  upon  the  same. 

Rule  84. — ^Applications  to  the  Secretary  under  the  preceding  rule 
shall  be  made  in  writing,  under  oath,  and  shall  fully  and  specifically 
set  forth  the  grounds  upon  which  the  application  is  made. 

Rule  85. — When  the  Commissioner  shall  formally  decide  against 
the  right  of  an  appeal,  he  shall  suspend  action  on  the  case  at  issue  for 
twenty  days  from-  service  of  notice  of  his  decision,  to  enable  the  party 
against  whom  the  decision  is  rendered  to  apply  to  the  Secretary  for  an 
order,  in  accordance  with  Rules  83  and  84. 

Rule  86. — Notice  of  an  appeal  from  the  Commissioner's  decision 
must  be  filed  in  the  General  Land  Office  and  served  on  the  appellee 
or  his  counsel  within  sixty  days  from  the  date  of  the  service  of  notice 
of  such  deeision. 


540  DECISIONS   RELATING    TO    THE    PUBLIC    LANDS. 

Rule  87. — When  notice  of  the  decision  is  given  through  the  mails 
by  the  register  and  receiver  or  surveyor-general,  five  days  additional 
will  be  allowed  by  those  officei's  for  the  transmission  of  the  letter  and 
five  days  for  the  return  of  the  appeal  through  the  same  channel  before 
reporting  to  the  General  Land  Office. 

Rule  88. — Within  the  time  allowed  for  giving  notice  of  appeal  the 
appellant  shall  also  file  in  the  General  Land  Office  a  specification  of 
errors,  which  specification  shall  clearly  and  concisely  designate  the 
errors  of  which  he  complains. 

Rule  89. — He  may  also,  within  the  same  time,  file  a  written  argu- 
ment, with  citation  of  authorities,  in  support  of  his  appeal. 

Rule  90. — A  failure  to  file  a  specification  of  errors  within  the  time 
required  will  be  treated  as  a  waiver  of  the  right  of  appeal,  and  the 
case  will  be  considered  closed. 

Rule  91. — The  appellee  may  file  a  written  argument  in  his  behalf 
within  thirty  days  from  service  of  the  argument  of  the  appellant, 
where  the  latter  files  an  argument  within  the  time  allotted  by  Rule 
89;  otherwise,  within  thirty  days  from  the  expiration  of  the  time  so 
allotted  to  appellant. 

This  rule  (91)  as  thus  amended  will  take  effect  September  1, 1901. 

Rule  92. — The  appellant  shall  be  allowed  thirty  days  from  service 
of  argument  of  appellee  in  which  to  file  argument  strictly  in  reply,  and 
no  other  or  further  arguments  or  motions  of  any  kind  shall  be  filed 
without  permission  of  the  Commissioner  or  Secretary  and  notice  to  the 
opposite  party. 

Rule  93. — A  copy  of  the  notice  of  appeal,  specification  of  errors, 
and  all  arguments  of  either  party  shall  "be  served  on  the  opposite  party 
within  the  time  allowed  for  filing  the  same. 

Rule  94. — Such  service  shall  be  made  personally  or  by  registered 
letter. 

Rule  95. — Proof  of  personal  service  shall  be  the  written  acknowl- 
edgment of  the  party  served  or  the  affidavit  of  the  person  making  the 
service,  attached  to  the  papers  served,  and  stating  time,  place,  and 
manner  of  service. 

Rule  96.  — Proof  of  service  by  registered  letter  shall  be  the  affidavit  of 
the  person  mailing  the  letter,  attached  to  a  copy  of  the  post-office  receipt. 

Rule  97. — Fifteen  days,  exclusive  of  the  day  of  mailing,  will  be 
allowed  for  the  transmission  of  notices  and  papers  by  mail,  except  in 
case  of  notice  to  resident  attorneys,  when  one  day  will  be  allowed. 

Rule  98. — Notice  of  interlocutory  motions  and  proceedings  before 
the  Commissioner  and  Secretary  shall  be  served  personally  or  by  regis- 
tered letter,  and  service  proved  as  provided  in  Rules  94  and  95. 

Rule  99. — No  motion  affecting  the  merits  of  the  case  or  the  regular 
order  of  proceedings  will  be  entertained  except  on  due  proof  of  service 
of  notice. 

Rule  100. — Ex  parte  cases  and  cases  in  which  the  adverse  party 
does  not  appear  will  be  governed  by  the  foregoing  rules  as  to  notices 
of  decisions,  time  for  appeal,  and  filing  of  exceptions  and  arguments, 
as  far  as  applicable.    In  such  castas,  however,  the  right  to  file  ^idditional 
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evidence  at  any  stage  of  the  proceedings  to  cure  defects  in  the  proof 
or  record  will  be  allowed. 

Rule  101. — No  person  hereafter  appearing  as  a  party  or  attorney 
in  any  case  shall  be  entitled  to  a  notice  of  the  proceedings  who  does 
not  at  the  time  of  his  appearance  file  in  the  office  in  which  the  case  is 
pending  a  statement  in  writing,  giving  his  name  and  post-ofl&ce  address 
and  the  name  of  the  party  whom  he  represents;  nor  shall  any  person 
who  has  heretofore  appeared  in  a  case  be  entitled  to  a  notice  unless 
within  fifteen  days  after  being  requested  to  file  such  statement  he 
shall  comply  with  said  requirement. 

Rule  102. — No  i)erson  not  a  party  to  the  record  shall  intervene  in  a 
case  without  first  disclosing  on  oath  the  nature  of  his  interest. 

Rule  103. — When  the  Commissioner  makes  an  order  or  decision 
affecting  the  merits  of  a  case  or  the  regular  order  of  proceedings  therein, 
he  will  cause  notice  to  be  given  to  each  party  in  interest  whose  address 
is  known. 

4. — ^Attorneys. 

Rule  104. — In  all  cases,  contested  or  ex  parte,  where  the  parties  in 
interest  are  represented  by  attorneys,  such  attorneys  will  be  recog- 
nized as  fully  controlling  the  cases  of  their  respective  clients. 

Rule  105. — All  notices  will  be  served  upon  the  attorneys  of  record. 

Rule  106. — Notice  to  one  attorney  in  a  case  shall  constitute  notice 
to  all  counsel  appearing  for  the  party  represented  by  him,  and  notice 
to  the  attorney  will  be  deemed  notice  to  the  party  in  interest. 

Rule  107. — All  attorneys  practicing  before  the  General  Land  Office 
and  Department  of  the  Interior  must  first  file  the  oath  of  office  pre- 
scribed by  section  3478,  United  States  Revised  Statutes. 

Rule  108. — In  the  examination  of  any  case,  whether  contested  or 
ex  parte,  the  attorneys  employed  in  said  case,  when  in  good  standing 
in  the  Department,  for  the  preparation  of  arguments,  will  be  allowed 
full  opportunity  to  consult  the  records  of  the  case,  the  abstracts,  field 
notes,  and  tract  books,  and  the  coiTcspondence  of  the  General  Laud 
Office  or  of  the  Department  not  deemed  privileged  and  confidential; 
and  whenever,  in  the  judgment  of  the  Commissioner,  it  would  not 
jeopardize  any  public  or  official  interest,  may  make  verbal  inquiries 
of  chiefs  of  divisions  at  their  respective  desks  in  respect  to  the  papers 
or  status  of  said  case;  but  such  inquiries  will  not  be  made  to  said 
chiefs  or  other  clerks  of  division  except  upon  consent  of  the  Commis- 
sioner, Assistant  Commissioner,  or  chief  clerk,  and  will  be  restricted 
to  hours  between  11  a.  m.  and  2  p.  m. 

Rule  109. — Any  attorney  detected  in  any  abuse  of  the  above  privi- 
leges, or  of  gross  misconduct,  upon  satisfactory  proof  thereof,  after  due 
notice  and  hearing,  shall  be  prohibited  from  further  practicing  before 
the  Department. 

Rule  110. — Should  either  party  desire  to  discuss  a  case  orally  before 
the  Secretary,  opportunity  will  be  afforded  at  the  discretion  of  the 


542  DECISIONS    RELATING    TO   THE    PUBLIC    LANDS. 

Department,  but  only  at  a  time  specified  by  the  Secretary  or  fixed  by 
stipulation  of  the  parties,  with  the  consent  of  the  Secretary,  and  in 
the  absence  of  such  stipulation  or  written  notice  to  opposing  counsel, 
with  like  consent,  specifying  the  time  when  argument  will  be  heard. 
Rule  111. — The  examination  of  cases  on  appeal  to  the  Commis- 
sioner or  Secretary  will  be  facilitated  by  filing  in  printed  form  such 
arguments  as  it  is  desired  to  have  considered. 

5. — Decisiozuk 

Rule  112. — Decisions  of  the  Commissioner  not  appealed  from  within 
the  period  prescribed  become  final,  and  the  case  will  be  regularly  closed. 

Rule  113. — The  decision  of  the  Secretary,  so  far  as  respects  the 
action  of  the  Executive,  is  final. 

Rule  114. — Motions  for  review  or  rehearing  before  the  Secretary 
must  be  filed  with  the  Commissioner  of  the  General  Land  Office  within 
thirty  days  after  notice  of  the  decision  complained  of,  and  will  act  as 
a  supersedeas  of  the  decision  until  otherwise  directed  by  the  Secretary. 

Any  such  motion  must  state  concisely  and  specifically  the  grounds 
for  review  or  rehearing,  one  or  both  as  the  case  may  be,  upon  which 
it  is  based,  and  may  be  accompanied  by  an  argument  in  support 
thereof. 

Upon  its  receipt,  the  Commissioner  of  the  General  Land  Office  will 
forward  the  motion  immediately  to  this  Department,  where  it  will  be 
treated  as  "special."  If  the  motion  does  not  show  proper  grounds 
for  review  or  rehearing,  it  will  be  denied  and  sent  to  the  files  of  the 
General  Land  Office,  whereupon  the  Commissioner  will  remove  the 
suspension  and  proceed  to  execute  the  decision  before  rendered.  But 
if,  upon  examination,  proper  grounds  are  shown,  the  motion  will  be 
entertained  and  the  moving  party  notified,  whereupon  he  will  be 
allowed  thirty  days  within  which  to  serve  the  same,  together  with  all 
argument  in  support  thereof,  on  the  opposite  party,  who  will  be 
allo>ved  thirty  days  thereafter  in  which  to  file  and  serve  an  answer, 
but  consideration  of  the  motion  will  not  be  deferred  for  further 
argument. 

Rule  115. — None  of  these  rules  shall  be  construed  to  deprive  the 
Secretary  of  the  Interior  of  either  the  directory  or  supervisory  power 
conferred  upon  him  by  law. 


REGULATIONS  GOVERNING  THE  RECOGNITION  OF  AGENTS  AND 
ATTORNEYS  BEFORE  DISTRICT  LAND  OFFICERS. 


1.  An  attorney  at  law  who  desires  to  represent  claimants  or  contest- 
ants before  a  district  land  office  must  file  a  certificate,  under  the  seal 
of  a  United  States,  State,  or  Territorial  court  for  the  judicial  district 
in  which  he  resides  or  the  local  land  office  is  situated,  that  he  is  an 
attorney  in  good  standing. 

2.  Any  person  (not  an  attorney  at  law)  who  desires  to  appear  as  an 
agent  for  claimants  or  contestants  before  a  district  land  office  must  file 
a  certificate  from  a  judge  of  a  United  States  court,  or  of  a  State  or 
Territorial  court  having  common-law  jurisdiction,  except  probate 
courts,  in  the  county  wherein  he  resides  or  the  local  office  is  situated, 
duly  authenticated  under  the  seal  of  the  court,  that  such  person  is  of 
good  moral  character  and  in  good  I'epute,  possessed  of  the  necessarj'' 
qualifications  to  enable  him  to  render  clients  valuable  service,  and 
otherwise  comjx^tent  to  advise  and  assist  them  in  the  presentation  of 
their  claims  or  contests. 

3.  The  oath  of  allegiance  required  by  section  3478  of  the  United 
States  Revised  Statutes  must  also  be  filed  by  applicants.  In  case  of 
a  firm,  the  names  of  the  individuals  composing  the  firm  must  be  given, 
and  a  certificate  and  oath  as  to  each  member  of  tiie  firm  will  be  required. 

4.  An  applicant  to  practice  under  the  above  regulations  must 
address  a  letter  to  the  register  and  receiver,  inclosing  the  certificate 
and  oath  above  required,  in  which  letter  his  full  name  and  post-office 
address  must  be  given.  He  must  state  whether  or  not  he  has  ever 
been  recognized  as  an  attorney  or  agent  before  this  Department  or 
any  bureau  thereof,  or  any  of  the  local  land  offices,  and,  if  so,  whether 
he  has  ever  been  suspended  or  disbarred  from  practice.  lie  must  also 
state  whether  he  holds  any  office  under  the  Government  of  the  United 
States. 

After  an  application  to  practice  has  been  filed  in  due  form,  the  reg- 
ister and  receiver  will  recognize  the  applicant  as  an  attorney  or  agent, 
as  the  case  may  be,  unless  they  have  good  reason  to  believe  that  the 
person  making  the  application  is  unfit  to  practice  before  their  offices, 
or  unless  otherwise  instructed  by  the  Commissioner  or  Secretary. 

Registere  and  receivers  must  keep  a  record  of  the  names  and  resi- 
dences of  all  attorneys  and  agents  recognized  as  entitled  to  represent 
clients  in  their  several  offices. 
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Every  attorney  must,  either  at  the  time  of  entering  his  appearance 
for  a  claimant  or  contestant  or  within  thirty  days  thereafter,  file  the 
written  authority  for  such  appearance,  signed  by  said  claimant  or 
contestant,  and  setting  forth  his  or  her  present  residence,  occupation, 
and  post-office  address.  Upon  a  failure  to  file  such  written  authority 
within  the  time  limited,  it  is  the  duty  of  the  register  and  receiver  to 
no  longer  recognize  him  as  attorney  in  the  case. 

An  attorney  in  fact  will  be  required  to  file  a  power  of  attorney  of 
his  principal,  duly  executed,  specifying  the  power  granted  and  stating 
the  party's  present  residence,  occupation,  and  post-office  address. 

When  the  appearance  is  for  a  person  other  than  a  claimant  or  con- 
testant of  record,  the  attorney  or  agent  will  be  required  to  state  the 
name  of  the  person  for  whom  he  appears,  his  post-office  address,  the 
character  and  extent  of  his  interest  in  the  matter  involved,  and  when 
and  from  what  source  it  was  acquired.  Authorizations  and  powers 
signed  or  executed  in  blank*  will  not  be  recognized. 

If  any  attorney  or  agent  shall  knowingly  commit  any  of  the  follow- 
ing acts,  viz:  Represent  fictitious  or  fraudulent  entrymen;  prosecute 
collusive  contests;  speculate  in  relinquishments  of  entries;  assist  in 
procuring  illegal  or  fraudulent  entries  or  filings;  represent  himself  as 
the  attorney  or  agent  of  entrymen  when  he  is  only  attorney  or  agent 
for  a  transferee  or  mortgagee;  conceal  the  name  or  interest  of  his 
client;  give  pernicious  advice  to  parties  seeking  to  obtain  title  to 
public  land ;  attempt  to  prevent  a  qualified  i)erson  from  settling  upon, 
entering,  or  filing  for  a  tract  of  public  land  properly  subject  to  such 
entry  or  filing,  or  be  otherwise  guilty  of  dishonest  or  unprofessional 
conduct,  or  who,  in  connection  with  business  pending  in  local  land 
offices  or  in  this  Department,  shall  knowingly  employ  as  subagent, 
clerk,  or  correspondent  a  person  who  has  been  guilty  of  any  one  of 
these  acts,  or  who  has  been  prohibited  from  practicing  before  the  reg- 
ister and  receiver  or  this  Department,  it  wiU  be  sufficient  reason  for 
his  disbarment  from  practice,  and  registers  and  receivers  are  author- 
ized to  refuse  to  further  recognize  any  person  as  agent  or  attorney 
who  shall  be  known  to  them  or  be  proven  before  them  to  be  guilty  of 
improper  and  unprofessional  conduct  as  above  stated. 

An  attorney  or  agent  who  has  been  admitted  to  practice  in  any  par- 
ticular land  district  may  be  enrolled  and  authorized  to  practice  in  any 
other  district  upon  filing  with  the  register  and  receiver  of  such  district 
a  certificate  of  the  register  or  receiver  before  whom  he  was  admitted 
to  practice  that  he  is  an  attorney  or  agent  in  good  standing. 

Any  unprofessional  conduct  on  the  part  of  an  attorney  or  agent 
should  be  reported  to  the  Commissioner  at  once,  together  with  the 
action  of  the  local  land  officers  in  the  premises. 

Appeals  from  the  action  of  the  register  and  receiver  in  refusing  to 
admit  to  practice  or  in  refusing  to  further  recognize  an  agent  or  attor- 
ney will  lie  to  the  Commissioner  and  Secretary,  as  in  other  appealable 
cases.     (Circular  approved  March  19,  1887,  5  L.  D.,  508.) 


LAWS  AND  REGULATIONS  GOVERNLNG  THE  RECOGNITION  OF 
AGENTS,  AHORNEYS,  AND  OTHER  PERSONS  TO  REPRESENT 
CLAIMANTS  BEFORE  THE  DEPARTMENT  OF  THE  INTERIOR 
AND  THE  BUREAUS  THEREOF. 


1. — ^Laws. 


The  following  statutes  relate  to  the  recognition  of  attorneys  and 
agents  for  claimants  before  this  Department: 

**  That  the  Secretary  of  the  Interior  may  prescribe  rules  and  regula- 
tions governing  the  recognition  of  agents,  attorneys,  or  other  persons 
representing  claimants  before  his  Department,  and  may  require  of 
such  persons,  agents,  or  attorneys,  before  being  recognized  as  repre- 
sentatives of  claimants,  that  they  shall  show  that  they  are  of  good 
moral  character  and  in  good  repute,  possessed  of  the  necessary  quali- 
fications to  enable  them  to  render  such  claimants  valuable  service, 
and  otherwise  competent  to  advise  and  assist  such  claimants  in  the 
presentation  of  their  claims;  and  such  Secretary  may,  after  notice 
and  opportunity  for  a  hearing,  suspend  or  exclude  from  further  prac- 
tice before  his  Department  any  such  person,  agent,  or  attorney  shown 
to  be  incompetent,  disreputable,  or  who  refuses  to  comply  with  the 
said  rules  and  regulations,  or  who  shall  with  intent  to  defraud  in  any 
manner  deceive,  mislead,  or  threaten  any  claimant  or  prospective 
claimant  by  word,  circular,  letter,  or  by  advertisement."  (Act  July 
4,  1884,  sec.  5;  23  Stats.,  101.) 

"Every  officer  of  the  United  States,  or  person  holding  any  place  of 
trust  or  profit,  or  discharging  any  ofRcial  function  under,  or  in  con- 
nection with,  any  Executive  Department  of  the  Government  of  the 
United  States,  or  under  the  Senate  or  House  of  Representatives  of 
the  United  States,  who  acts  as  an  agent  or  attorney  for  prosecuting 
any  claim  against  the  United  States,  or  in  any  manner,  or  by  any 
means,  otherwise  than  in  discharge  of  his  proper  official  duties,  aids 
or  assists  in  the  prosecution  or  support  of  any  such  claim,  or  receives 
any  gratuity,  or  any  share  of  or  interest  in  any  claim  from  any 
claimant  against  the  United  States,  with  intent  to  aid  or  assist,  or  in 
consideration  of  having  aided  or  assisted,  in  the  prosecution  of  such 
claim,  shall  pay  a  fine  of  not  more  than  five  thousand  dollars,  or 
suffer  imprisonment  not  more  than  one  year,  or  both."  (Section  5498, 
Revised  Statutes.) 
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*'  It  shall  not  be  lawful  for  any  person  appointed  after  the  first  day 
of  June,  one  thousand  eight  hundred  and  seventy-two,  as  an  officer^ 
clerk,  or  employe  in  any  of  the  departments,  to  act  as  counsel, 
attorney,  or  agent  for  prosecuting  any  claim  against  the  United  States 
which  was  pending  in  either  of  said  departments  while  he  was  such 
officer,  clerk,  or  employe,  nor  in  any  manner,  nor  by  any  means,  to 
aid  in  the  prosecution  of  any  such  claim,  within  two  years  next  after 
he  shall  have  ceased  to  be  such  officer,  clerk,  or  employe."  (Section 
190,  Revised  Statutes.) 

''Any  pei^son  prosecuting  claims,  either  as  attorney  or  on  his  own 
account,  before  any  of  the  departments  or  bureaus  of  the  United 
States,  shall  be  required  to  take  the  oath  of  allegiance,  and  to  sup- 
port the  Constitution  of  the  United  States,  as  required  of  persons  in 
the  civil  service."     (Section  3478,  Revised  Statutes.) 

''The  oath  provided  for  in  the  preceding  section  may  be  taken 
before  any  justice  of  the  peace,  notary  public,  or  other  person  who  is 
legally  authorized  to  administer  an  oath  in  the  State  or  district  where 
the  same  may  be  administered."     (Section  3479,  Revised  Statutes.) 

The  act  of  May  13,  1884,  sec.  2,  (23  Stats.,  22),  provides  that  the 
oath  above  required  shall  be  that  prescribed  by  section  1757,  Revised 
Statutes,  which  is  as  follows: 

I,  A  B,  do  solemnly  swear  (or  affirm)  that  I  will  support  and  defend  the  Con- 
stitution of  the  United  States  against  all  enemies,  foreign  and  domestic;  that  I 
will  bear  true  faith  and  allegiance  to  the  same;  that  1  take  this  obligation  freely, 
without  any  mental  reservation  or  purpose  of  evasion;  and  that  I  will  weU  and 
faithfully  discharge  the  duties  of  the  office  on  which  I  am  about  to  enter.  So  help 
me  Gk)d. 

2. — Regulations. 

1.  Under  the  authority  conferred  on  the  Secretary  of  the  Interior  by 
the  fifth  section  of  the  act  of  July  4, 1884,  it  is  hereby  prescribed  that 
an  attorney  at  law  who  desires  to  represent  claimants  before  the 
Department  or  one  of  its  bureaus  shall  file  a  certificate  of  the  clerk  of 
the  United  States,  State,  or  Territorial  court,  duly  authenticated 
under  the  seal  of  the  court,  that  he  is  an  attorney  in  good  standing. 

2.  Any  person  (not  an  attorney  at  law)  who  desires  to  appear  as 
agent  for  claimants  before  the  Department  or  one  of  its  bureaus  must 
file  a  certificate  frovi  a  judge  of  a  United  States,  State,  or  Territorial 
court,  duly  atithenticated  under  the  seal  of  the  courts  that  such  person 
is  of  good  moral  character  and  in  good  repute,  possessed  of  the  neces- 
sary qualifications  to  enable  him  to  render  claimants  valuable  service, 
and  otherwise?  competent  to  advise  and  assist  them  in  the  presentation 
of  their  claims. 

3.  The  Secretary  may  demand  additional  proof  of  qualifications, 
and  reserves  the  right  to  decline  to  recognize  any  attorney,  agent,  or 
other  person  applying  to  represent  claimants  under  this  rule. 

4.  The  oath  of  allegiance  required  by  section  8478  of  the  Unite<l 
States  Revised  Statutes  must  also  be  filed. 
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5.  In  the  ease  of  a  firm,  the  names  of  the  individuals  composing  the 
firm  must  be  given,  and  a  certificate  and  oath  as  to  each  member  of 
the  firm  will  be  required. 

6.  Unless  specially  called  for,  the  certificate  above  referred  to  will 
not  be  required  of  any  attorney  or  agent  heretofore  recognized  and 
now  in  good  standing  before  the  Department. 

7.  An  applicant  for  admission  to  practice  under  the  above  regula- 
tions must  address  a  letter  to  the  Secretary  of  the  Interior,  inclosing 
the  certificate  and  oath  above  required,  in  which  letter  his  full  name 
and  post-office  address  must  be  given.  He  must  state  whether  or  not 
he  has  ever  been  recognized  as  attorney  or  agent  before  this  Depart- 
ment or  any  bureau  thereof,  and,  if  so,  whether  he  has  ever  been  sus- 
X)ended  or  disbarred  from  practice.  He  viu^t  also  state  wliether  he 
holds  any  office  of  trust  or  profit  under  the  Oovernment  of  the  United 
States. 

8.  No  person  who  has  been  an  of&cer,  clerk,  or  employee  of  this 
Department  within  two  years  prior  to  his  application  to  appear  in  any 
case  pending  herein  shall  be  recognized  or  permitted  to  appear  as  an 
attorney  or  agent  in  any  such  case  as  shall  have  been  pending  in  the 
Department  at  or  before  the  date  he  left  the  service:  Provided,  This 
rule  shall  not  apply  to  officers,  clerks,  or  employees  of  the  Patent 
Office,  nor  to  cases  therein. 

9.  Whenever  an  attorney  or  agent  is  charged  with  improper  prac- 
tices in  connection  with  any  matter  before  a  bureau  of  this  Department, 
the  head  of  such  bureau  shall  investigate  the  charge,  giving  the  attor- 
ney or  agent  due  notice,  together  with  a  statement  of  the  charge 
against  him,  and  allow  him  an  opportunity  to  be  heard  in  the  premises. 
When  the  investigation  shall  have  been  concluded,  all  the  papers  shall 
be  forwarded  to  the  Department,  with  a  statement  of  the  facts  and 
such  recommendations  as  to  disbarment  from  practice  as  the  head  of 
the  bureau  may  deem  proper,  for  the  consideration  of  the  Secretary 
of  the  Interior.  During  the  investigation  the  attorney  or  agent  will 
be  recognized  as  such,  unless  for  special  reasons  the  Secretary  shall 
order  his  suspension  from  practice. 

10.  If  any  attorney  or  agent  in  good  standing  before  the  Department 
shall  knowingly  employ  as  subagent  or  correspondent  a  person  who 
has  been  prohibited  from  practice  l^efore  the  Department,  it  will  be 
sufficient  reason  for  the  disbarment  of  the  former  from  practice. 

11.  Upon  the  disbannent  of  an  attorney  or  agent,  notice  thereof 
will  be  given  to  the  heads  of  bureaus  of  this  Department,  and  to  the 
other  Executive  Departments;  and  thereafter,  until  otherwise  ordered, 
such  disbarred  person  will  not  be  recognized  as  attorney  or  agent  in 
any  claim  or  other  matter  before  this  Department  or  any  bureau 
thereof. 
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Advertie  Claim. 

See  Mining  Claim, 


Affidavit. 

Circular  of  March  26,  19C2,  under  act  of 
March  11,  1902,  relative  to  officers  before 
whom  affidavits,  proofs,  and  oaths  may  be 
made 274 

Instructions  of  April  12, 1902,  relative  to 
execution  of  affidavlt^i,  proofs,  and  oaths 
before  deputy  clerks 286 

Alankan  Liandi. 

The  limitation  in  the  last  proviso  to  sec-« 
tion  1  o£  the  act  of  May  14, 1898,  relating  to 
entries  of  public  lands  in  the  district  of 
Alaska,  "  that  no  homestead  shall  exceed 
80  acres  in  extent,''  applies  to  the  acreage 
that  may  be  included  in  a  single  homestead 
entry,  and  does  not  limit  the  number  of 
entries  that  may  be  made  by  an  assignee  of 
several  soldiers'  additional  rights  under 
section  2806,  Revised  Statutes 441 

ANotment. 

See  Indian  Lauig;  Oklahoma  Land. 

Appeal. 

See  Practice. 

Appllc^ation. 

Circular  of  March  26, 1902,  under  the  act 
of  March  11,  1902,  relative  to  officers  before 
whom  affidavits,  proofs,  and  oaths  may  be 
made  by  applicants  and  en  try  men  under 
the  homestead,  preemption,  tlml>er-culture, 
desert-land,  and  timber  and  stone  act« 274 

Instructions  of  April  12, 1902.  relative  to 
execution  of  affidavits,  proofs,  and  oaths 
before  deputy  clerks  by  applicants  under 
the  homestead,  preemption,  timber-culture, 
desert-land. and  timber  and  stone  acts 286 

Approximation. 

See  Brifervation,  substitle  Forest  Landtt. 

/  rid  Land. 

Circular  of  September  9.  1902.  under  act 
of  June  17, 1902,  relative  to  entries  on  lands 
withdrawn  for  the  construction  of  irriga- 
tion works  for  the  reclamation  of  arid 
lands 420 

Canalfi  and  ]>ltelie9. 

See  Jiifjht  of  Watf. 
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Certllleate. 

Where  a  person  has  complied  with  all  the 
terms  and  conditions  necessary  to  obtain- 
ing title,  and  the  officers  of  the  Government 
whose  duty  it  was  to  act  in  the  premises  in 
the  first  instance  have  accepted  his  proof 
andiKsued  final  certificate  of  entrj*  thereon, 
he  acquireij  a  vested  interest  in  the  land 
embraced  in  his  entry,  and  becomes  prima 
facie  the  equitable  owner  thereof  and"  enti- 
tled to  a  patent;  and  anyone  thereafter  at- 
tacking the  entry  assumes  the  burden  of 
establishing  such  illegality  in  the  procure- 
ment or  allowance  thereof  as  would  defeat 
the  issuance  of  patent  thereon 87 

CIrculam  and  Instructlonii. 

See  Table  oj\  page  XVIII. 

€ltlzeni»lilp. 

See  Homestead. 

Coal  Land. 

The  Northern  Pacific  Railway  Company 
Is  not  authorized  to  select  coal  lands  in  lieu 
of  lands  relinquished  under  section  3  of  the 
actof  March2,  1899 29 

Coal  lands  are  minenil  lands  within  the 
meaning,  generally,  of  the  laws  relating  to 
the  public  lands 29 

Commutation. 

See  Homestead;  Oklahoma  Lands. 

Confirmation. 

An  adverse  report  up<m  an  entry,  by  a 
special  agent  of  the  Government,  filed 
within  two  years  from  the  date  of  the  final 
receipt  issued  upon  such  entry,  is  a  "pro- 
test ag»iinst  the  validity  of  such  entry  " 
within  the  meaning  of  the  proviso  to  sec- 
tion 7  of  the  act  of  March  3, 1S91,  and  the 
land  department  is  warranted  in  making 
an  investigation  of  such  entry  before  pass- 
ing it  to  patent 36h 

Contest. 

A  contest  charging  a  desert-land  entry- 
man  with  failure  to  make  the  retjuisite  an- 
nual expenditure,  thus  putting  in  issue  the 
truth  of  the  yearly  proof  offered  by  the  en- 
tryman,  may  be  brought  prior  to  the  expi- 
ration of  the  time  allowed  for  the  submis- 
sion of  final  proof 10 
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An  affidavit  of  content  aKain^t  a  desert- 
land  entry,  in  which  It  i.s  alleged  that  the 
entrynmn  "  has  failed  tomalce  yearly  prcM)f 
for  the  first  yeara«  required  by  law,*'  statea 
a  .•iiiffieient  cause  of  action 276 

In  case  of  a  contest  against  a  tlniber- 
cnllnre  entry  on  the  ground  of  failure  to 
plant  the  acreage  required  by  law,  the  en- 
tryman  may.  prior  to  the  trial,  relinquish 
part  of  his  entry  and  retain  the  remainder, 
if  his  oompliance  with  law  is  such  as  to 
entitle  him  to  patent  for  the  unrelinquished 
tract 13 


I 


Where  a  woman  makes  an  application  for 
homestead  entry  as  a  deserted  wife,  and 
subsequently  procures  a  divorce  on  the 
ground  of  desertion,  and  entry  upon  her 
ai^pllcation  is  afterward  allowetl.  In  a  con- 
test against  such  entry,  on  the  ground  of 
fraud  and  collusion,  the  Department  is  not 
tK>und  by  the  finding  of  fact  made  by  the 
court  in  the  divorce  proceeding,  but  may 
determine  from  the  pn)of  whether  or  not 
she  was  a  deserted  wife  at  the  time  of  her 
application 3«2 

Cont  enfant . 

The  preferred  right  of  entry  accorded  a 
('(mtestant  is  not  a  vested  right  until  he  has 
"contested,  paid  the  land-office  fees,  and 
protnired  the  cancellation"  of  the  entry 
attacked 137 

!tiecti<m  2  of  the  act  of  May  14,  IHNO,  giving 
a  preference  right  of  entry  to  a  successful 
contestant,  does  not  extend  to  contests 
against  Indian  allotments 343 

Desert  Land. 

Regulations  of  January  15,  1902,  concern- 
ing the  selection  of  desert  lands  by  certain 
Slates 228 

A  sparse  and  stunted  growth  of  trees 
which  may  exist  with  little  moisture  and 
is  frequently  found  upon  arid  lands  actu- 
ally unlit,  without  irrigation,  for  ordinary 
agricultural  purposes,  sfiould  not  Ix'  held 
lis  neoessiirily  indicative  of  the  noudcsert 
character  of  the  land,  and  hence  excluding 
it  from  selection  under  the  act  of  August  IH. 
1^94 149 

OeMerted  Wife. 

See  ContfM. 

DitcheA  and  Canalft. 

Sec  Riijht  of  Way. 

Entry. 

rircular  of  March  'Ify,  liK)2.  under  act  of 
March  11,  19t>2,  relative  to  officers  before 
whom  affidavit"*,  ]»nKus,  and  oaths  may  be 
made  by  applifant**  and  entrymcn  under 
t'lc  homestead,  ijn'i-mption.  timln'r-culture. 
drsert-laud,  and  timber  and  stone  acts 274 

Circular  of  November  2>i,  1902,  relative  to 
compactness  of  dt-sort-land  entries 441 


A  def<ert-land  entry  made  under  the  act 
of  March  3, 1877,  but  not  completed,  by  final 
pipof ,  until  after  the  passage  of  the  amenda- 
tory act  of  March  3, 1891,  is  governed,  ho  far 
as  the  price  to  be  paid  for  the  land  entered 
is  concerned,  by  the  law  in  force  at  the  time 
the  entry  was  made 277 

The  affidavit  of  the  assignee  of  a  desert- 
land  entr}'  required  by  the  regulations  must 
be  sworn  to  before  one  of  the  officers  of 
the  local  land  office,  a  United  States  com- 
misidoner,  or  a  judge  or  clerk  of  a  court  of 
record  in  the  county  wherein  the  land  in 
question  is  situated;  and  where  such  affida- 
vit Is  executed  before  an  officer  other  than 
those  enumerated,  the  assignment  will  not 
be  recognized 154 

An  entry  or  selection  of  public  lands 
which  is  not  so  far  perfe<"ted  as  to  confer 
an  equitable  title  or  vested  right  does  not 
take  the  land  included  therein  out  of  the 
operation  of  the  mining  laws;  but,  ordina- 
rily, where  an  *intry  or  selection  of  public 
lands  is  received  and  recognized  by  the  hx'al 
officers,  it  will,  while  pending,  prevent  the 
receipt  or  recognition  of  other  applications 
for  the  same  land  until  such  entry  or  selec- 
tion is  disposed  of 3nc* 

Fee*. 

The  practice  respecting  the  commissions 
to  be  paid  the  register  and  receiver  in  the 
administration  of  the  acts  of  March  2,  1889. 
and  August  15, 1S94,  relating  to  the  dispa«4- 
tlon  of  lands  in  the  late  Sioux  Indian  Kes^ 
ervation,  in  case  of  the  commutation  of  an 
entr>',  adhered  to 2S0 

Final  Proof. 

Circular  of  Man»h  2fi,  1902,  under  act  of 
March  11,  1902,  relative  to  officers  before 
whom  affidavits,  proofs,  and  oaths  may  be 
made 274 

Forest  Lands. 

f?ee  Reservation. 

Haivali. 

In  an  exchange  of  public  lands  in  Hawaii, 
under  the  Hawaiian  laws,  for  lands  of  pri- 
vate ownership,  the  title  should  be  taken  to 
the  Territory  if  the  land  thus  acquire^l  is 
for  uses  of  local  government,  but  if  for  other 
than  local  public  uses  the  convej-ance 
should  be  to  the  United  States 2:« 

The  proviso  in  section  55  of  the  act  of 
April  30,  1900,  limiting  the  amount  of  real 
estate  which  any  corporation  operating  in 
the  Territory  of  Hawaii  may  acquire  and 
hold  therein  to  1,000  acres,  precludes  an  ex- 
change of  lands  owned  by  any  such  cori»o- 
ration  for  a  quantity  of  public  lands  in 
said  Territory  aggregating  more  than  1,000 
acres 249 

The  authority  conferred  by  section  1C9  of 
the  ei vil  laws  of  Hawaii  upon  the  Territorial 
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officers  to  leaKe,  wll,  or  other truie  dijtpose  of 
the  public  landti  of  mid  Territory  includes 
authority  to  gmnt  an  easiement  U(K>n,  over, 
and  across  them  for  the  puri>ose  of  eon- 
Htnicting,  maintaining,  and  operating  all 
works  necessary  to  supply  water  for  irri- 
gating lands,  developing  power,  and  for 
domestic  purposes;  and  hy  sections  186  and 
193  of  said  civil  laws  said  officers  are  ex- 
pressly authorized  to  grant  a  right  to  use 
earth,  roclc,  and  timber  upon  adjacent  pub- 
lic lands  for  the  purpose  of  constructing, 
maintaining,  and  repairing  such  improve- 
ments. The  power  to  make  such  grants  for 
the  purposes  named  being  conferred  upon 
the  officers  of  the  Territory  by  the  local 
laws,  which  Congress  by  express  direction 
has  continued  in  force,  and  the  power  in 
ni>  way  depending  upon  the  action  of  the 
Department  of  the  Interior,  it  is  not  neces- 
sary that  an  application  for  the  exercise 
thereof  should  be  approved  by  the  Secre- 
tary   2«1 

Homefitead. 

See  OkUihonm  Ixind*.  i 

I 

Generally. 

Circular  of  Octobt^r  25,  1902.  under  act  of 
June  17. 1902.  relative  to  homestead  entries         . 
on  lands  temporarily  withdrawn  for  irriga- 
tion purposes 423  ' 

One  owning  160  acres  of  land  in  his  own  ' 

right,  and  also  holding  the  title  to  other         ( 
land  in  trust  for  another  without  any  bene- 
ficial interest  in  himself,  Is  not  for  that  rca- 
son  dL^)ualifled  to  make  entry  under  the 
general  provisions  of  the  homestead  law...  166  ' 

In  determining  priorities  of  claims  in  a 
controversy  arising  upon  the  filing  by  a 
railroad  company  of  a  list  of  selections  reg- 
ular in  form  upon  the  day  the  plat  of  sur- 
vey of  the  township  in  which  the  selected 
lands  are  situated  was  officially  Hied,  and  ' 

the  presentation,  on  the  same  day,  of  home- 
stead applications  for  said  lands,  the  actual 
time  of  the  prt^sentation  of  the  claims  will 
Ix?  recogniwnl ir>l 

An  application  to  purcha.'ie  un^er  section 
2  of  the  act  of  June  15,  isw.  will  not  be 
allowed  In  the  absence  of  an  affidavit  show- 
ing the  non mineral  character  of  the  land 
applied  for  and  that  no  pn>se<Mition  or  pro- 
ceeding has  been  had  against  the  api»licant 
on  account  of  any  trespass  committed  or 
material  taken  fn>m  any  of  the  public  lands 
subsequent  to  March  1,  1.h79 143 

Where  a  homestead  entryman  who  has 
dednred  his  intention  of  becoming  a  citizen 
dies,  after  the  submission  of  final  prtx)f, 
without  having  been  admitted  to  citizen- 
ship, but  having  complied  with  the  law  in 
all  other  respects  except  as  to  the  submis- 
sion of  proof  within  the  'Statutory  perio<l, 
the  entry  may  )je  equitably  confirme<l  for 
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the  benefit  of  the  heirs  who  are  citizens  and 
patent  issue  in  their  names 403 

The  act  of  May  17, 1900,  known  as  the  free 
homestead  act,  operated  to  abrogate  the 
general  rule  recognized  in  departmental 
practice,  that  requires  payment  to  be  made 
•for  the  excess  area  embraced  in  homestead 
entries  containing  more  than  160  acres,  in 
so  far  as  such  rule,  prior  to  the  passage  of 
said  act,  affected  the  entry  of  lands  desig- 
nated therein 162 

The  widow  of  an  honorably  discharged 
soldier,  who  made  homestead  entry  in  her 
own  right  as  the  head  of  a  family,  for  less 
than  one  hundred  and  sixty  acres  of  land, 
is,  under  section  2  of  the  act  of  June  8, 1872, 
as  amended  by  the  act  of  March  3,  1875,  en- 
titled to  make  an  additional  entry  of  so 
much  land  as,  when  added  to  the  quantity 
previously  entered,  shall  not  exceed  one 
hundred  and  sixty  acres 349 

A  homestead  entr>'man  who  failed  to  per- 
fect title  under  his  entry,  and  thereafter 
made  a  .second  entry  under  the  act  of 
March  2, 1889,  which  second  entry  was  also 
not  perfected,  but  ''lost  or  forfeited,"  was 
by  the  act  of  June  5,  1900,  restored  to  the 
status  of  a  qualified  homestead  claimant 
and  became  entitled  to  the  benefits  of  the 
homestead  laws  as  though  the  second  entry 
had  not  been  made 25 

A  married  woman  Is  not  disiiualified  to 
make  additional  entry  under  section  5  of 
the  act  of  March  2,  1889.  where  prior  to  the 
passage  of  said  act,  and  when  jxtssessing 
the  necessary  quallficntions.  she  made  her 
original  entry  and  submitted  final  proof 
thereon  showing  due  compliance  with  law.  129 

Commutation. 

Circular  of  June  19. 1902,  under  act  of  May 
22,  1902,  with  res|>ect  to  commutation  of 
and  second  homestead  entries 358 

In  the  commutation  of  homestead  entries 
constructive  residence  from  the  date  of  the 
entry  will  be  recognized  where  settlement 
is  made  and  residence  established  within 
six  months  tbcre^ifter 159 

All  persons  who  have  actinired  title  to  a 
homestead  by  commutiition,  whether  under 
the  provisif)n  of  section  2:Wl  of  the  Revised 
Statutes  or  under  any  one  of  the  special  acts 
relating  to  Oklahoma  lands,  are,  if  other- 
wise (lualified,  entitled  to  enter  a  home- 
stead of  the  Comanche,  Kiowa,  and  Apache 
lands 46 

Soldiers'  Additional. 

A  soldier's  additional  right  of  entry  is  not 
dependent  upon  consummation  of  the  origi- 
nal entry 349 

A  soldier  entitled  to  the  benefits  of  sec- 
ti(»n  230J  of  the  Revised  Statutes  does  not 
by  the  making  of  an  invalid  adjoining 
farm  entry,  as  additional   to  his  original 
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homestead  entry,  low?  his  right  to  an  addi- 
tional entry  under  said  section 26 

The  qualiflcatlons  of  a  soldier  who  makes 
application  for  an  additional  homeKt'ead 
under  section  2306  of  the  Revi.sed  Statutes, 
must  be  determined  under  the  limitations 
found  in  section  2304,  which  provides  that 
the  soldier  shall  have  "served  in  the  army 
of  the  I'nltod  States  during  the  recent  re- 
bellion, for  ninety  days  " 428 

The  proviiiions  In  section  2306,  R.  S.,  with 
respect  to  soldiers  "  disi'harged  on  account 
of  wounds  received  or  disability  incurred 
in  the  line  of  duty,"  were  made  solely  with 
respect  to  the  credit  that  should  be  allowed 
a  soldier  for  his  military  service  in  comput- 
ing the  period  of  his  residence  under  an 
original  entry,  and  in  no  way  can  be  in- 
voked as  bearing  upon  the  qualificatioim  of 
an  applicant  under  section  2306,  whose 
status  in  that  respect  must  be  determined 
under  limitations  found  in  section  2304 —  165 

The  filing  of  a  soldier's  declaratory  state- 
ment is  not  the  equivalent  of  an  entry, 
within  the  meaning  of  section  2306  of  the 
Revised  Statutes,  granting  the  right  to 
make  a  soldier's  additional  homestead 
entry  to  persons  "who  may  have  heretofore 
entered  under  the  homestead  laws  less  than 
one  hundred  and  sixty  acres  of  land  " 356 

One  entitled  under  section  2  of  the  act  of 
March  2, 1889,  to  make  a  second  homestead 
entry  for  160  acres,  does  not,  by  an  entry 
under  said  act  for  a  less  area,  afltect  his  right 
to  make  a  soldier's  additional  homestead 
entry  under  section  2306,  Revis-ed  Statutes, 
where  the  aggregate  of  both  entries  does 
not  exceed  such  quantity 430 

Where  part  of  a  homestead  entry  is  can- 
celed for  conflict  with  a  prior  railroad 
grant,  and  the  entryman  thereupcm  electa 
to  relinquish  his  entire  entry,  with  the 
privilege  of  making  a  new  entry  elsewhere, 
there  is  no  basis  for  a  soldier's  additional 
right,  no  part  of  the  entryman's  homestead 
right  having  been  exhausted 258 

The  widow  of  a  soldier  who  made  home- 
stead entry  in  her  own  right,  prior  to  the 
adoption  of  the  Revised  Statutes,  for  less 
than  KiO  acres  of  land,  is,  by  virtue  of  the 
provisions  of  sections  2;i06  and  2307  of  such 
statutes,  entitled  to  an  additional  home- 
stead right,  and  if  she  fails  to  exercise  such 
right  it  becomes  upon  her  death  an  asset  of 
her  estiite.  subject  to  distribution  as  other 
personal  property 443 

The  wife  of  an  insane  soldier,  who  makes 
homestead  entry,  as  the  head  of  a  family, 
for  U\ss  than  160  acres  of  land,  is  not.  upon 
the  death  of  the  soldier,  entithnl,  as  his 
widow,  to  a  soldier's  additional  h<»mestead 
right  based  upon  such  entry 19 

On  the  failure  of  a  soldier  to  exercise  his 
additional  homestead  right  under  section 
2306,  Revised  Statutes,  during  his  lifetime, 
it  may,  under  section  2307  of  such  st»itutes, 
be  appropriate<i  Ijy  his  widow,  during  her 
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life  and  widowhood,  or.  In  the  event  of  her 
death  without  appropriating  it,  by  the  «>1- 
dier'8  minor  orphan  children,  durf  n|?  their 
minority,  through  a  guardian  duly  ap- 
pointed and  officially  accredited  at  the 
Department  of  the  Interior;  and  in  in- 
stances where  it  is  not  so  appropriated,  the 
€«tate  of  the  soIdiei*is  not  diverted  there- 
of  -.^ 

The  regulation  of  the  land  department 
requiring  assignment  of  soldiers'  additional 
rights  to  be  acknowledged,  is  a  mere  rule 
of  evidence,  and  not  a  rule  of  law  fixing 
what  acts  are  essential  to  a  valid  ajwign- 
ment  of  such  rights. 112 

Where  a  party  sells  his  right  to  make  *»oI- 
diers'  additional  entry,  and  ext^cutes  and 
delivers  an  absolute  assignment  therefor,  he 
ha«  no  right,  by  reason  of  the  default  of  the 
purchaser  to  pay  the  price  agreed  upon  for 
such  assignment,  which  he  can  enforce 
against  an  innocent  purchaser  who  pur- 
chased the  right  upon  the  faith  of  such 
assignment 101 

A  duplicate  certificate  of  .«Joldiers*  addi- 
tional right,  regularly  Lwued,  which  does' 
not  indicate  that  it  isa  duplicate,  purchased 
in  good  faith  before  the  right  had  been  ex- 
hausted, and  in  the  hands  of  a  Ittma  fiffr 
purchtiser.  unsatisfied,  at  the  time  of  the 
passage  of  the  act  of  August  18, 1894,  was  by 
that   act  validated  and  made  a  certified 
right,  which  could  thereafter  be  lawfully 
transferred,  irresijective  of  the  transferee's 
knowledge  that   the   soldier's  additional 
right   had,  prior  to  his  purchase  of    the 
duplicate,  been 'exercised  through  the  use  * 
of  the  original  certificate 216 

Where  it  appears  that  a  party  has  been 
given  a  mere  power  to  locate  a  soldier's  cer- 
tificate of  right  to  make  additional  entry, 
uncoupled  with  any  interest  therein,  it  is 
unnecessary  for  the  present  holder  of  such 
ccrtificiite,  upon  applying  to  locate  the 
same,  to  furnish  the  atlidavit  of  such  party 
showing  whether  or  not  he  now  has  any 
interest  in  the  certificate 105 

No  good  reai5on  exists  for  requiring  the 
personal  presentation  of  an  application  to 
make  soldiers'  additional  entiy,  by  either 
the  soldier  or  his  assignee,  and  if  the  proofs 
submitted  in  support  thereof  esttiblish  the 
material  facts  neces'*ary  to  the  existence  of 
the  right  in  the  applicant,  and  the  char 
acter  of  the  land  sought  to  be  entered,  they 
are  sufficient,  even  though  executed  before 
some  officer  authorized  to  administer  oaths 
outside  of  the  land  district  in  which  the 
land  scnight  to  be  entered  is  situate.  Proof 
as  to  the  character  of  the  land  may  lH»made 
by  any  credible  person  having  the  requisite 
personal  knowledge  of  the  premises 320 

The  limitation  in  the  last  proviso  to  sec- 
ti(»n  1  of  the  act  of  May  14,  1898,  relating  to 
entries  of  public  lands  in  the  district  of 
Alaska,  "that  no  homestead  shall  exceed 
80  acres  in  extent,"  applies  to  the  acreage 
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that  may  be  included  in  a  single  home- 
stead entr>-.  and  does  not  limit  the  number 
of  entries  that  may  be  made  by  an  assignee 
of  several  soldiers'  additional  rights  under 
section  2306,  Revised  Statutes 441 

Indemnity. 

See  Railroad  Graiii;  Schtxfl  Laud. 

Indian  Lands. 

See  Mineral  iMnd;  Mining  Claim. 

Inntructions  of  July  21,  1902.  relative  to 
settlers  on  Navajo  Resen-ation,  underact  of 
July  1,  1902 381 

Circular  of  July  25, 1902,  relative  to  lands 
in  former  Ute  Reservation  subject  to  home- 
stead entry,  under  act  of  June  13,  1902 38« 

Circular  of  July  29,  1902,  relative  to  sale 
of  Umatilla  Reservation  lands  (Oregon), 
under  act  of  July  1,  1902 392 

The  guiirdianshlp  and  control  of  the 
United  States  over  the  Indians  continues 
after  their  lands  have  been  allotted  to  them 
in  severalty  and  after  they  have  become 
citizens  of  the  United  States,  and  the  Gov- 
ernment has  full  authority  to  use  militar>' 
force  to  eject  intruders  from  the  allotments 
of  the  Indians 439 

Indian  wives  of  Indians  who  have  entered 
lands  under  the  provisions  of  the  home- 
stead laws  arc  not  entitled  to  allotments 
under  the  fourth  section  of  the  act  of  Feb- 
ruary H,  1887,  whether  the  marriage  t(M)k 
place  prior  or  sut'se<]uent  to  the  act  of 
August  9,  1888 417 

Instructions  of  September  6.  1901.  con- 
cerning commissions  on  agricultural  CY\\p- 
pewa  lands  commuted  under  the  act  of 
January  26,  1901 106 

All  moneys  accruing  from  the  disposal  of 
agricultural  Chippewa  lands  under  the  pro- 
visions of  the  acts  of  January  14, 1HH9,  and 
January  26,  1901,  either  for  excess  acreage 
or  on  c(  mmuted  entries,  should  be  def>os- 
ited  to  the  credit  of  the  Chippewa  Indians.    72 

The  register  and  receiver  are  not  entitled 
to  commissions  upon  such  moneys  either 
payable  therefrom  or  out  of  the  public 
mcmeysof  the  United  St^ites:  but  under  the 
third  pamgraph  of  section  2238  of  the  Re- 
viseil  statutes  they  are  entitled  to  the  com- 
missions therein  specified  ui>on  the  price  of 
the  land  embraced  in  entries,  as  excess 
acreage,  and  land  involved  in  commuted 
entries,  the  same  to  be  paid  by  the  entry- 
men  73 

All  Indians  residing  upon  the  White  Earth 
Reservation  are  entitled  to  share  in  the 
proceedsof  dead  timber  on  that  reservation 
disposed  of  under  the  act  of  June  7,  1897...  315 

The  township  in  the  White  Earth  Reser- 
vati<m  set  apart  for  the  special  occupancy 
of  the  Pembina  Indians  is.  so  far  as  the  act 
of  June  7,  1897,  Is  concerned,  to  be  regarde*! 
as  a  separate  reservation,  and  not  a  part  of 
the  White  Eiirth,  and  the  Indians  residing 


Page 
thereon  are  entitknl  to  the  proceeds  of  dead 
timber  taken  therefrom  under  said  act 315 

Under  article  3  of  the  agreement  with 
the  Shoshone  and  Bannock  Indians,  and 
the  act  of  June  6, 1900,  ratifying  and  con- 
firming said  agreement,  each  member  of  a 
family  of  said  Indians  occupying  and  culti- 
vating, under  the  sixth  section  of  the  treaty 
of  July  3,  1868,  any  portion  of  the  lands 
ceded  by  said  act  of  June  6, 1900.  is  entitled 
to  an  allotment  thereunder,  restricted  to 
the  lands  occupied  at  the  date  of  agreement, 
not  exceeding  320  acres  for  any  one  family.  146 

The  right  of  dissent  accorded  by  section 
5  of  the  act  of  February  18, 188H,  from  the 
statutory  allowance  to  the  tribe  or  nation 
provided  for  by  said  act  on  account  of  right 
of  way  granted,  is  limited  to  a  dissent  by 
the  general  council  of  either  the  nation  or 
tribe  named,  and  there  is  no  authority  for 
the  acceptance  of  a  dissent  by  the  principal 
chief  of  such  nation  or  tribe;  nor  is  the  De- 
partment of  the  Interior  authorized  to  ex- 
tend the  time  within  which  such  dissent 
.  may  be  certified 192 

The  acts  of  June  5, 1872,  and  February  11, 
1874,  constittite  the  only  authority  for  the 
disposal  of  lands  in  the  fifteen  townships  in 
the  Bitter  Root  Valley  opened  to  settlement 
by  the  act  of  June  5, 1872.  and  said  acts  8j»e- 
ciflcally  provide  for  their  disixisal  to  actual 
settlers  only;  hence  said  lands  are  not  sub- 
ject to  entry  under  the  timber  and  stone 
act 243 

The  provisions  in  the  act  of  March  2, 1889, 
limiting  the  disposal  of  lands  within  the 
ceded  portion  of  the  Great  Sioux  Indian 
Reservation  to  actual  settlers  under  the  pro- 
visions of  the  homestea<l  law  and  the  laws 
relating  to  town  sites,  does  not  rese»rve  said 
lands  from  the  operation  of  the  act  of  Jan- 
uar5'  13,  1897,  authorizing  the  use  of  public 
lands  for  reservoir  purposes 246 

In  view  of  the  fact  that  the  practice,  in 
the  administnition  of  the  acts  of  March  2, 
1889,  and  August  15, 1894.  relating  to  the  dis- 
position of  lauds  in  the  late  Sioux  Indian 
reservations.  res|>ecting  the  commissions  to 
be  paid  the  register  and  receiver  by  the 
entryman.  under  the  act  of  March  2,  where 
he  commutes  his  entry,  and  of  re«iuiring  no 
commission  on  the  commutation  of  an  entry 
made  under  the  act  of  August  16.  is  of  long 
standing  and  has  l)een  uniformly  adhered 
to,  and  that  the  administration  of  both 
these  act,s  is  now  largely  completed,  no 
change  in  such  practice  will  l)e  made 250 

Jurisdiction. 

The  jurisdiction  of  the  Land  Department 
over  public  lands  does  not  cease  until  the 
legal  title  has  passed  from  the  Govern- 
ment      87 

A  change  In  the  person  holding  the  office 
of  Secretary  of  the  Interior  does  not  defeat 
or  prevent  a  rcview  or  reversal  In  any  in- 
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stance  where  the   SeoretHry  making   the 
ruling.  r>r  rendering  the  decision,  if  still 
holding  the  office,  would  be  in  duly  bound 
to  review  or  reverse  his  own  act ^7 

Land  Department. 

The  acts  of  the  heads  of  the  several  de- 
partments of  the  G<»vernment  in  relation  to 
matters  which  appertain  to  their  respective 
duties  are,  in  legal  effect,  the  acts  of  the 
Executive 8« 

The  Land  Deptirtment  has  authority  to 
make  such  rules  and  regulations,  not  in- 
consistent with  law.  as  may  be  necessary  or 
appropriate  to  secure  the  effective  and  con- 
venient administration  of  any  law  which 
falls  within  its  jurisdiction 288 

The  action  of  the  local  land  officers  ui)on 
(lueslions  of  law  or  fact  respecting  the  dis- 
posal (if  the  public  lands  does  not  conclude 
their  superior  officers  or  the  Government. 
Such  action  is  in  all  cases  reviewable  by  the 
Commissioner  of  the  General  Land  Office 
and  by  the  Secretary  of  the  Interior  as  the 
proper  administratl(m  of  the  law  or  the  de- 
miinds  of  justice  may  require 2X8 

Lieu  Seleetlon. 

See  Ii€i*crvati(/n,  subtitle  For(H  Lamit>; 
Schtfot  Lands. 

3Iarried  Woman. 

See  Ilomrt^tead. 

!VIineral  Land. 

See  Railroad  Grant. 

Cc)al  lands  are  mineral  lands  within  the 
meaning,  generally  of  the  laws  relating  to 
the  public  lands 29 

Lands  containing  deposits  of  ordinary 
brick  clay  are  not  mineral  lands  within  the 
meaning  of  the  mining  laws,  thotigh  more 
valuable  for  such  dej)osits  than  for  agricul- 
tural purposes 108 

Lands  which  'have  iH'en  allotted  to  In- 
dians, or  to  which  a  homestead  entryman 
has  accjuired  flxe<l  and  vested  rights  by  rea- 
son of  his  t'orapliance  with  the  homestead 
laws,  are  not  subject  to  the  mining  laws  or 
to  mineral  explorati(»n  and  entry 12o 

Lands  not  known  to  contain  valunble 
mineral  deposits  at  the  time  when,  in  the 
absence  of  such  knowle<lge,the  righl«<  of  an 
Indian  allottee  or  of  a  lumiestead  or  town- 
site  entryman  Ix'come  fixed  and  vestcfl  are 
not  thereafter  subject  to  exploration,  loca- 
tion, or  entry  by  other  parties  under  the 
mining  laws l.M 

KJKhts  once  vested  in  an  all(»ttee.  or  in  an 
entryman  under  the  homestead  or  town-site 
Inws,  or  in  a  town-lot  purchaser,  can  not  be 
HlTecie<l  by  the  subsequent  exploration  or 
h»  -jitui'i  of  the  lands  for  minerals \h\ 

In  iinler  to  exeepl  mineral  land  from  the 
opt  ration  of  a  tow  ii-site  or  other  entry  made 
in  piir^uanee  of  law,  the  land  nnist  be 
know  n.  at  the  time  of  the  entrv,  to  contain 
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minerals  of  such  character  and  value  a«  to 
justify  expenditures  for  the  purpose  of  ex- 
tracting them w 

Conditions  with  respect  to  the  character 
of  land,  as  they  exist  at  the  dale  of  entry, 
or  at  the  time  when  all  the  neccs«<ary  re- 
quirements have  been  complied  with  by 
the  person  seeking  title,  must  determine 
whether  the  land  is  subject  to  stile  or  other 
disposition  under  the  law  upon  which  the 
application  for  patent  is  based,  and  no 
change  in  such  conditions,  subsequently  oc- 
curring, can  impair  or  in  any  manner  affect 
the  applicant's  right  to  a  patent,  if  in  other 
respects  esttiblished !>>» 

When  an  applicant  for  public  lands  under 
the  nonmineral  laws  has  complied  with  all 
the  terms  and  conditions  necessary  to  se- 
cure title  to  a  particular  tract  of  land,  he 
acquires  a  vested  interest  therein,  if  it  i-* 
then  not  known  to  contain  mineral  deposit^ 
and  is  otherwise  of  the  condition  and  char- 
acter subject  to  disposition  under  the  law 
under  which  he  seeks  title,  and  thenceforth 
the  mining  laws  have  no  application  to  the 
land,  the  applicant  is  regarded  as  the  equi- 
table owner,  the  Government  holds  the 
legal  title  In  trust  for  him,  and  no  sul)se- 
quent  discover>'  of  mineral  In  the  land,  or 
other  change  in  its  condition  or  character, 
can  impair  or  in  any  manner  affect  his  right 
or  title 312 

Directions  given  that"  in  all  nonmineral 
entries  of  lands  in  the  States  of  Mississippi. 
Louisiana,  Arkansas,  and  Florida  the  same 
nonmineral  affidavit  be  required,  before 
the  entrj'  is  permitted  to  go  of  record,  as  is 
re<iuired  in  other  States  to  which  the  min- 
ing laws  are  applicable l*^^ 

mninfi;  Claim. 

See  Ol'hihoma  Ixiiuh. 

Generally. 

Revise<l  circular  of  niles  and  regulation"*. 
July  26,  1901 Ji:> 

An  entry  or  selecticm  of  public  lanfl> 
which  is  not  so  far  perfected  as  to  confer  an 
equitable  title  or  vested  right  does  not  lake 
the  land  included  therein  out  of  the  opera- 
tion of  the  mining  laws ;>i' 

There  is  no  authority  in  the  mining  law* 
for  the  issue  of  two  patents  for  the  same 
mineral  land,  the  patent  to  one  claimant  to 
embrace  only  the  .surface  land  and  the  pat- 
ent to  another  to  embrace  only  the  veins  or 
lo<les  beneath  the  surface:  nor  is  it  within 
the  contemplation  of  said  laws  that  vein  or 
lode  deposits  may  be  claimed,  located,  and 
patented  independently  of  the  snriaei* 
ground  connected  with  and  containing  or 
overlying  them -^ 

From  the  time  of  the  passage  of  the  act  of 
June  0,  liHKK  the  lK»dy  of  lands  which  were 
to  l>e  allotted  or  o|)ened  to  settlement  there- 
under were  subjected  to  the  mining  ln\v>. 
ami  U)  mineral  exploration  and  entry.  m> 
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ar  as  the  same  should  be  found  to  contain 
valuable  mineral  depositj^;  but  such  lands 
were  to  be  subject  to  the  mining  laws,  or  to 
mineral  exploration  and  entry,  only  so  long 
as  they  should  remain  free  from  Jlly  vested 
right  of  individual  ownership 125 

Upon  the  allotment  of  said  lands  in  sev- 
eralty, orupon  title  thereto  being  earned  by 
a  homestead  entryman  by  compliance  with 
the  homestead  law,  the  lands  allotted,  or 
embraced  in  a  homestead  entry,  cease  to  be 
subject  to  the  mineral  provision  of  said  act.  12fi 

Valuable  mineral  deposits  which  may  be 
found  upon  land  allotted  in  severalty  to  an 
Indian  under  the  act  of  June  6, 1900,  are  not 
withheld  from  the  allottee  or  reserved  to  the 
United  States,  and  can  not  be  acquired  un- 
der the  mining  law:  but  such  land  may, 
with  the  approval  of  the  Secretary  of  the 
Interior,  be  leased  by  the  allottee  under  the 
general  statute  relating  to  the  giving  of 
mining  leases  by  Indian  allottees 125 

The  provision  of  the  act  of  June  6,  1900, 
whereby  the  mining  laws  were  extended 
over  the  lands  ceded  to  the  United  States 
by  the  Comanche,  Kiowa,  and  Apache 
tribes  of  Indians  in  the  Territorj'  of  ^Okla- 
homa, was  not  intended  to  operate  as  an 
exception  to  the  settled  principles  applied 
by  the  Land  Department  In  the  adminis- 
tration of  the  public  land  laws  generally. 
Controversies  between  mineral  and  agri- 
cultural or  town  site  claimants,  as  to  any  of 
said  ceded  lands,  are  to  be  determined  upon 
the  same  principles  which  apply  to  like 
controversies  with  respect  to  the  public 
lands  situated  elsewhere 154 

Xo  mining  location  of  land  within  the 
county-seat  town  sitesof  I>awton,  Anadarko, 
or  Hobart,  made  after  the  special  reserva- 
tion of  those  town  sites  on  June  24, 1901,  un- 
der the  act  of  March  3, 1901 ,  is  of  any  validity 
or  effect  whatever 15-4 

Congress  having  made  no  provision  for  a 
United  States  surveyor-general  for  the  Ter- 
ritory of  Oklahoma,  and  not  having  author- 
ized the  duties  retiuired  to  be  performed  by 
a  United  States  surveyor  or  surveyor-general 
in  the  adminij-tratlon  of  the  mining  laws 
generally  to  be  performed  in  said  Territory 
by  any  other  otlicer.  it  is  the  duty  of  the 
Commissioner  of  the  General  Lviud  Ofllce, 
in  administering  the  mining  laws  as  ex- 
tended over  the  aforesaid  ceded  lands  by 
the  act  of  June  6,  1900,  to  perform,  under 
ihedirectionof  the  Secretary  of  the  Interior, 
all  executive  duties  appertaining  to  the 
surveying  of  mining  claims  located  ujMm 
SJiid  lands,  with  the  view  of  obtaining  pat- 
ents ioT  such  claims,  and  all  similar  duties 
in  any  manner  respecting  the  conduct  of 
proceedings  to  obtain  such  patents  and  to 
enforce  and  carry  into  execution  any  and 
every  part  of  the  provisions  of  the  mining 
laws  with  respect  to  said  ceded  lands,  not 
otherwise  specially  provided  for  in  the  act 
extending  said  laws  over  «iid  lands 154 
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IX)CATION. 

In  a  controversy  between  conflicting 
claimants  to  the  same  land,  arising  upon 
protest  by  a  mineral  locator  against  an  ap- 
plication to  purchase  under  the  act  of  June 
3. 1878  (amended  by  the  act  of  August  4, 
1892).  where  it  appears  that  the  land,  when 
surveyed,  was  returned  as  of  little,  if  any, 
value  for  agricultural  purposes  and  chiefly 
valuable  for  the  timber  thereon,  and  the 
final  proof  submitted  in  support  of  such  ap- 
plication appears  to  be  sufficient  in  form 
and  substance,  the  burden  of  proof  at  a 
hearing  upon  such  protest  rests  upon  the 

protestant 40O 

■  Where  in  such  a  case  the  evidence  fails  t«) 
show  that  the  land  in  controversy  contains 
valuable  deposits  of  mineral,  and  it  appears 
that  the  discovery  on  the  strength  of  which 
the  mineral  locati<m -was  made  consisted  of 
the  digging  of  a  prospect  hole  to  the  depth 
of  ten  feel,  in  which  about  two  cents' 
worth  of  gold  was  found,  and  ample  time 
and  opportunity  were  afforded  prior  to  the 
hearing  to  test  the  extent  and  value  of  the 
alleged  mineral  deposits,  without  any  sys- 
tematic or  continuous  pro^specting  or  work- 
ing of  the  claim  having  been  done,  it  can 
not  be  held  that  such  a  location  is  a  mining 
claim  within  the  meaning  of  said  act  of 
June  3, 1878 400 

The  case  of  Michie  r.  Gothberg.  30  L.  D., 
407,  cited  and  distinguished 400 

Application. 

An  application  for  patent  to  a  lode  mining 
claim  may  embrace  ground  lying  on  oppo- 
site sides  of  an  intersecting  patented  mill 
site,  provided  the  hnle  or  vein  upon  which 
the  location  is  based  has  been  discovered  in 
both  parts  of  the  lode  claim 359 

Where  an  application  for  patent  to  a  min- 
ing claim  is  abandoned  a^  to  a  tract  of  land 
included  therein,  or  rights  thereto  obtained 
by  earlier  proceedings  under  the  ar plica- 
tion have  been  waived  by  delay  to  duly 
prosecute  the  same  to  completion,  tlic  aj)- 
plication  should,  as  to  such  trad,  be  re- 
jected      59 

A  tract  of  land  included  in  a  pending  ap- 
plication for  patent  to  a  mining  claim  can 
not  properly  Iw  included  in  the  subse<iueut 
application  of  another  party 59 

Where  an  applicant,  after  the  close  of  the 
period  of  publication  of  notice,  delays  mak- 
ing entry  until  beyond  the  end  of  the  calen- 
dar year,  his  laches,  in  the  presence  of  the 
alleged  relcK-ation  of  the  claim,  are  fatal  to 
the  entry 69 

An  application  for  mineral  patents  which 
includes  ground  embraced  in  a  prior  or 
])ending  application  for  patent  should  not 
be  received  as  to  the  ground  in  cfmflict; 
but  where  such  an  application  has  been  rc- 
ceivwl,  and  proceedings  had  thereon,  and 
an  adverse  claim  has  been  filed  and  suit 
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brouRht  upon  It  In  a  court  of  competent 
jiirlndlction,  the  application  will  not  be  re- 
jected and  the  parties  required  to  begrln 
proceedings  anew,  but  the  adverse  suit  will 
be  recognized  as  a  stay  of  proceedings  on 
the  application  for  patent  until  the  suit  i^hall 
have  been  finally  determined,  after  which 
the  application  will  be  adjudicated  In  ac- 
cordance with  that  determination 140 

SlRVEY. 

The  lAud  Department  is  without  the  juris- 
diction or  authority  to  correct  mistakes, 
after  patent,  in  the  survey  of  a  mining  claim, 
lus  long  as  the  patent  remains  outstanding. .  121 

The  returns  of  the  surveyor-general  in 
surveys  of  mining  claims  made  under  the 
mining  laws  are  conclusive  as  to  the  quantity 
of  the  lands  embraced  in  such  claims G4 

A  mining  claim  legally  located  may  be 
surveyed  according  to  the  lines  of  the  loca- 
tion as  marked  on  the  ground,  even  though 
the  surveyed  lines  may  in  part  or  in  whole 
fall  upon  lands  |>atented  prior  to  the  sur- 
vey. A  patent  issued  upon  such  a  sur\'ey 
jthould  exclude  all  lands  within  the  lines 
of  the  survey  which  are  also  included  in  the 
prior  patent 121 

Where  the  certificate  of  entry  of  a  placer 
mining  claim  describes  the  land  in  terms 
of  the  general  public  survey  and  the  sur- 
veys of  the  excluded  mining  claims,  such 
description  is  sufHcienlly  accurate  therein, 
and  said  surveys,  taken  together,  furnish 
the  necessary  data  for  the  computation  of 
the  area  of  the  land  and  for  the  preimration 
of  an  accurate  description  to  Ik*  incorjx)- 
rated  in  the  patent 64 

DIS('ov^:RY  and  Kxpenditure. 

(Questions  as  to  the  making  of  annual  ex- 
penditure upon  mining  claims  and  as  to 
rclcH-ations  alleged  to  have  been  made  by 
reason  of  failure  to  make  such  expenditure 
or  to  duly  resume  work,  are  not  for  deter- 
mination by  the  Land  Dei>artment,  but  by 
the  court,»* 69 

LatM)r  or  improvements  to  be  credited  to 
ward  meeting  the  requirements  of  the  stat- 
ute as  to  expenditure  on  a  mining  claim 
must  actually  promote  or  directly  tend  to 
promote  the  extraction  of  mineral  from  the 
land,  or  forward  or  facilitate  the  develop- 
ment of  the  claim  a»  a  mine  or  mining 
cluim,  or  be  neces»*ary  for  its  care  or  the 
protection  of  the  mining  works  thereon  or 
pertaining  thereto 37 

Claimant's  <iuartz  mill,  situated  on  one  of 
his  claims  In  am»ther  group,  even  If  con- 
structed by  him  for  tlie  express  purpose  of 
crushing  ores  from  the  claims  embraced  in 
this  entry,  could  not  be  accepted  as  an  im- 
provement made  for  the  benefit  of  tho>e 
claims,  or  either  of  them,  within  the  mean- 
ing and  intent  of  the  statute 37 

Secti<m  2321,  R.  S..  is  a  statute  of  forfeiture 
anl  should  be  sirictlv  construed 178 
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Said  se<-tion  authorizes  proceedings  to  be 
had  against  a  delinquent  coownerof  a  min- 
ing claim  only  by  **  the  coowners  who  have 
performec^he  labor  or  made  the  improve- 
ments" required.  A  coowner  who  has  not 
made  the  required  expenditure  is  not  within 
the  terms  of  the  statute  and  is  not  in  a  posi- 
tion to  take  advantage  of  ito  forfeiture  pro- 
visions   17^ 

Notice. 

There  can  be  no  valid  entry  upon  an  ap- 
plication for  patent  to  a  mining  claim  until 
notice  of  the  application  shall  have  been 
lawfully  given 11^ 

An  adjudication  by  the  land  department 
that  the  notice  of  application  for  patent  to 
a  mining  claim  is  fatally  defective  is  equiva- 
lent to  a  determination  that  an  entry  ba^ed 
upon  such  application  Is  illegal  and  should 
lx»  canceled.  In  such  case  the  entry  will  be 
treated  as  though  formally  canceled  as  of 
the  date  the  notice  was  finally  adjudicated 
to  be  insufficient 41> 

!%otlee. 

See  Mining  Cfaim:  Practire. 

Occupancy. 

The  unauthorized  and  Illegal  occupancy 
of  public  lands  subject  to  homestead  entry 
only  constitutes  no  bartosuchentrj*  thereof 
by  one  who  a.«»erts  a  right  by  virtue  of  com- 
pliance with  the  law  and  regulations  relat- 
ing to  the  entry  of  such  lands >a 

Proof  that  land  is  uninhabited  is  not  the 
equivalent  of  proof  that  It  is  vacant  or  un- 
occupied .'. 220 

Officer. 

Circular  of  March  26,  1902.  under  the  act 
of  March  11,  1902,  relative  to  officers  before 
whom  affidavits,  proofs,  and  oaths  may  be 
made  by  applicants  and  entry  men  under 
the  homestead,  preemption,  timber-culture, 
desert -land,  and  timber  and  stone  acts 274 

Where  deputy  clerks  are  duly  empowered 
by  Congressional.  State,  or  Territorial  laws 
to  perform  the  duties  of  clerks  of  courts  of 
record,  all  affidavits,  proofs,  and  oaths  of 
any  kind  whats<»ever  required  to  be  made 
by  applicants  and  entni'men  under  the 
homestead,  preemption,  timber-culture, 
desert-land,  and  timber  and  stone  acts  may ' 
be  made  before  such  deputies  with  like 
effect  as  though  made  before  their  princi- 
pals  2J?»J 

Oklahoma  Lands. 

Pnu'lamaticm  opening  Kiowa,  Comanche, 
Apache,  and  Wichita  ceded  lands 1 

Circular  of  July  5,  1901,  with  respect  to 
qualifications  of  homestead  entrymen  in 
WichitA  and  Kiowa.  Comanche  and  Apache 
ceded  lands .» 9 
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KeiTiilatlons  of  Auguest  5, 1901,  concern- 
ing opening  of  Wichita  and  Kiowa,  Co- 
manche and  Apache  ceded  lands* 62 

Regalations  of  August  5, 1901 .  concerning    ' 
opening  of  Wichita  and  Kiowa,  Comanche 
and  Apache  ceded  landit,  amended 63, 67 

Circular  of  September  16, 1901.  relative  to 
disposition  of  W'ichita  and  Comanche,  Ki- 
owa and  Apache  land8  after  expiration  of 
"sixty  days' period" 107 

The  general  provisions  of  the  town-site 
laws  control  in  the  allowance  of  town-site 
entries  upon  the  lands  ceded  by  the  Kiowa, 
Comanche,  and  Apache  Indians;  and  the 
special  provinion,  authorizing  the  commuta- 
tion of  homestead  entries  for  town-site  pur- 
poses, contained  in  the  second  proviso  of 
section  22  of  the  act  of  May  2, 1890,  is  not 
applicable  to  entries  made  upon  said  lands.  144 

The  selection  and  entrj'  of  land  adjacent 
to  a  town  site,  by  a  duly  qualified  and  regis- 
tered homestead  applicant,  is  not  in  viola- 
tion of  the  leiter  (Jr  spirit  of  the  law  under 
which  the  lands  In  the  territory  ceded  by 
the  Comanche,  Kiowa,  and  Apache  Indians 
were  opened  to  settlement  and  entry 83 

In  making  homestead  entry  of  lands  in 
the  territor>'  ceded  by  the  Comanche, 
Kiowa,  and  Apache  Indians,  It  is  not  neces- 
sary that  the  lands  shall  be  taken  in  square 
form;  but  the  general  provision  of  the  act 
of  March  3,  1891,  amending  section  2289  of 
the  Revised  Statutes,  which  directs  that 
land  to  be  taken  as  a  homestead  shall  "  be 
.  located  in  a  body  in  conformity  to  the  legal 
subdivisions  of  the  public  lands,"  will  con- 
trol as  to  the  form  of  entries  of  these  lands.    83 

All  persons  who  have  acquired  title  to  a 
homestead  by  commutation,  whether  un- 
der the  provision  of  section  2301  of  the  Re- 
>ised  Statutes  or  under  any  one  of  the  spe- 
cial acts  relating  to  Oklahoma  lands,  are, 
if  otherwise  qualified,  entitled  to  enter  a 
homestead  of  the  Comanche,  Kiowa,  and 
Apache  lands 46 

Commutation  may  be  allowed  of  all 
homestead  entries  made  under  the  act  of 
June  6, 1900,  without  reference  to  whether 
th©  entryman  had  previously  commuted 
an  entry  under  section  2301  of  the  Revise<l 
Statutes 445 

Judicial  proceedings  institute<i  to  compel 
the  Secretary  of  the  Interior,  by  writ  of 
mandamus,  to  allot  certain  lands  to  a  mem- 
ber of  the  Comanche  tribe  of  Indians,  un- " 
der  the  agreement  ratified  by  the  act  of 
June  6,  1900,  with  said  Indian  tribe,  the 
courts,  so  far  as  the  matter  has  pro<'eeded, 
having  ruled  against  the  jn'tition  for  man- 
damus, will  not  prevent  the  commutation 
of  a  homestead  entry  for  town-site  pur- 
poses, under  section  22  of  the  act  of  May  2, 
1H90,  and  the  act  of  March  11, 1902,  of  the 
land  Involved J^6 

Under  the  provision  in  the  act  of  June  6, 
1900,  that  in  case  any  section  13  or  33,  re- 
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served  by  said  act  to  the  Territory  and 
future  State  of  Oklahoma  for  university 
and  other  purposes,  was  "  lost  to  said  Ter- 
ritory by  reason  of  allotment  under  this 
act  or  otkerwiBe,"  other  lands  equal  to  the 
loss  might  be  located,  said  Territory  is  au- 
thorized to  select  lands  in  lieu  of  any  such 
section  13  or  33  lost  to  said  reservation  by 
reason  of  its  inclusion  within  a  pasture  re- 
serve set  aside  by  the  Secretary  of  the  Inte- 
rior pursuant  to  article  three  of  a  treaty 
between  the  United  States  and  the  Coman- 
che, Kiowa,  and  Apache  Indians,  con- 
cluded October  6,  1892 362 

The  act  of  May  17, 1900,  known  as  the  free 
homestead  act,  operated  to  abrogate  the 
general  rule  recognized  in  departmental 
practice,  that  requires  payment  to  be  made 
for  the  excess  area  embraced  in  homestead 
entries  containing  more  than  one  hundred 
and  sixty  acres,  in  so  far  as  such  nile,  prior 
to  the  passage  of  said  act,  affected  the  en- 
try of  lands  designated  therein 162 

In  view  of  the  provisions  of  section  13  of 
the  act  of  March  2, 1889,  and  section  2  of  the 
act  of  June  5,  1900.  one  who  has  made  a 
cash  entry  of  Cheyenne  and  Arnptihoe  In- 
dian lands  under  the  act  of  October  20, 1803, 
Is  entitled  to  make  a  second  homestead  en- 
try of  lands  in  the  Cherokee  strip 49 

Patent. 

The  right  to  a  patent,  once  vested,  is, 
for  most  purposes,  equivalent  to  a  patent 
issued,  and  when  in  fact  Issued  the  patent 
relates  back  to  the  time  when  the  right  to 
it  became  fixe<i 8H 

The  statement  in  a  patent  as  to  acreage 
of  the  land  conveyed  must  yield  to  the 
terms  of  description  therein  employed 272 

Where  an  act  of  Congress  directs  the  Sec- 
retary of  the  Interior  to  transfer  title  to 
public  land,  without  specifically  providing 
by  what  means  the  transfer  shall  be  made, 
patent  therefor  will  be  iM.>ued  in  the  usual 
manner 348 

POMCMHlon. 

'  The  use  of  uninclosed  land  for  the  puslur- 
hig  of  st<K'k,  and  the  exclusion  of  others 
therefrom  by  means  of  a  keeper  or  henier, 
constitutes  posscssitm  thereof 446 

Practice. 

See  Jiulca  Cilai  and  ( 'omit rut  d,  i>age  XXIII. 

Revised  rules  of 527 

Appeals  by  different  parties,  and  relating 
to  separate  and  distinct  tracts  of  land, 
should  1k«  transmitte<l  to  the  Department 
separately 258 

It  Is  not  essential  that  the  interrogatories 
required  by  Rule  24  of  Fmclice  be  filed  with 
an  application  for  continuance  and  onicr 
to  take  depositions,  made  under  Rule  21:  it 
is  sufficient  that  the  interrogatories  be  pre- 
pare<i  with  reasonable  diligence 67 


558 


INDEX. 


61 


202 


Faffe. 

In  all  cftses  where  sufficient  service  has 
been  made  on  an  adverse  party,  who  fails 
to  appear  or  to  resp<jnd  to  said  notice,  the 
case  shall  be  treated  as  an  tx  parte  proceed- 
injr.  and  can  thereafter  be  proceeded  with 
without  further  notice  to  him 318  i 

An  entry  erroneously  canceled  without 
notice  to  a  transferee  whose  interest  was 
made  known  to  the  officers  of  the  land  de- 
partment, will  be  reinstated  upon  applica- 
tion of  the  traiwferee 51 

A  transferee  or  mortgagee  claiming  un- 
der an  entry,  If  his  inten*st  or  claim  is 
known  to  the  land  department,  is  entitled 
to  notice  of  any  action  by  the  Government 
affecting  the  cntr>-.  whether  the  fact  of  his 
interest  is  made  known  to  the  land  officers 
by  a  statement  under  oath  or  in  some  other 
way 

Private  Clalmii. 

Congress  having  confirmed  and  directed 
the  survey  of  a  private  land  grant,  it  is  not 
within  the  province  of  the  Land  Depart- 
ment to  question  its  integrity  or  validity. . . 

If  there  is  doubt  as  to  the  translation  of 
the  original  title  papers  relating  to  a  con- 
firmed private  land  grant,  the  Land  Depart- 
ment must  be  guided  by  the  translation 
which  governed  the  action  of  the  surveyor- 
general  and  of  Congress  in  the  proceedings 
leading  up  to  the  confirmation  of  the  grant.  202 

Where  conflicting  private  land  grants 
have  been  confirmed  by  Congress,  each  with- 
out any  reference  to  the  other,  it  is  the  duty 
of  the  Land  Department  t^)  follow  the  con- 
firmations and  survey  and  patent  each 
grau',  leaving  to  the  judicial  tribunals  the 
determination  of  all  matters  of  priority  and 
superiority  of  right  to  the  area  in  conflict. .  202 

Where  the  confirmatory  act  provides  that 
the  survey  of  a  private  land  grant  "shall 
conform  to  and  be  connected  with  the  pub- 
lic surveys  of  the  United  States,  *  •  * 
flo  far  as  the  same  can  be  done,  consistently 
with  landmarks  and  boundaries  specified," 
in  the  grant,  and,  on  account  9f  the  absence 
of  public  surveys  in  the  vicinity  of  the  land, 
it  appears  to  be  Impracticable  to  make  the 
survey  conform  to  and  be  connected  with 
the  public  surveys,  the  same  will  not  be  re- 
quired   202 

The  cost  of  the  survey  of  a  private  land 
claim  shall  be  paid  by  the  claimant,  after 
the  completion  of  the  survey,  but  prior  to 
the  issuance  of  patent 202 

Instructions  of  July  24,  1901.  with  respect 
to  notice  of  application  for  certificates  of 
location  under  third  section  of  act  of  June 
2, 18.W 45 

The  right  to  locate  sur^-eyor-general's 
wrip  on  land  subject  to  sale  at  private  en- 
try at  $1.2o  per  acre,  conferred  by  the  special 
act  of  June  2. 18.V.  is  in  no  wise  affected  by 
the  general  provisions  of  the  act  of  March  2, 
18S9,  or  the  absence  of  a  restoration  notice, 
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where  after  the  {lassage  of  said  act  the  land 
may  have  been  included  in  a  homestead 
entry  that  is  subsequently  canceled 132 

In  the  enactment  of  the  seventeenth  sec- 
tion of  the  act  of  March  3, 1891,  Congress  had 
in  contemplation  the  protection  of  indi- 
vidual possession,  and  the  right  of  entr%' 
under  said  section  can  not  be  recognized 
where  the  possessdon  is  not  of  such  charac- 
ter   32:5 

Where  a  small-holding  claimant  within 
the  provisions  of  sections  16. 17,  and  18  of 
the  act  of  March  3, 1891.  has  filed  his  claim 
and  made  due  proof  thereof  in  conformity 
with  said  sections  and  the  regulations  issued 
thereunder,  and  is  fully  entitled  to  a  patent 
therefor,  at  the  date  of  the  decree  of  the 
Court  of  Private  Land  Claims  confirming  a 
private  land  grant  in  conflict  therewith, 
the  lands  embraced  in  such  claim  must  be 
held  to  be  disposed  of  or  granted  by  the 
United  States,  within  the  meaning  of  the 
provisions  of  sections  8  and  14  of  said  act, 
and  excepted  from  the  operation  and  effect 
of  the  decree  of  confirmation 'SSI 

No  lands  were  granted  by  the  third  sec- 
tion of  the  act  of  March  3, 1819,  which  were 
claimed  or  recognized  by  the  preceding  sec- 
tions of  the  act.  and  it  is  therefore  neces^ 
sary  to  identify  the  land  claimed  under  the 
third.section  and  to  show  that  it  docs  not 
conflict  with  any  claim  confirmed  by  the 

first  or  second  section 'S\\ 

The  use  of  uninclosed  land  for  the  pas- 
turing of  stock,  and  the  exclusion  of  others 
therefrom  by  means  of  a  keeper  or  herder, 
constitutes  possession  thereof,  within  the 
meaning  of  section  7.  act  of  July  23. 1866. . .  446 

The  word  "  improved  "  as  used  in  said 
section  contemplates  the  utilisation  of  the 
lands  applied  for  under  said  section  for 
some  recognized  purpose  of  settled  and 
civilized  life,  not  necessarily  by  the  erection 
thereon  of  buildings  like  houses  and  bams, 
especially  where  such  structuresare  located 
on  adjacent  land  and  are  adapted  to  use  on 
the  land  applied  for.  Lands  so  used  and 
occupied  ar^  within  the  intendment  of  the 

sta  tu  te 446 

The  right  of  purchase  under  said  section 
is  not  defeated  by  adverse  settlement 
claims,  acquired  after  the  passage  of  said 
act,  with  full  knowledge  and  notice  of  the 
right  asserted  by  the  grant  claimant  to  the 
lands  upon  which  settlement  was  so  made.  446 

Proclamation. 

A  proclamation  of  the  President  is  imme- 
diately operative  and  imports  notice  to  all 
t  h e  worl d •. 252 

Public  Landf. 

So  long  as  the  title  to  public  land  remain.s 
in  the  Government,  the  Land  Department, 
and  the  s>ecretary  of  the  Interior  as  the 
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head  of  that  Dep»irtmcnt,  are  authorized  to 
try  and  determine  the  rights  of  claimants 
therefor;  and  this  power  of  neeewjity  carries 
with  It  the  power  and  involveH  the  duty  of 
determising  whether  such  title  remains  in 
the  Government  or  has  been  granted  away 
from  it 193 

An  authoritative  order  by  the  proper  ex- 
ecutive department  of  the  Government 
directing  the  with<irawal  of  public  lands 
from  diiiposition  I»,  while  in  force,  a  bar  to 
the  appropriation  of  the  land  under  the 
public-land  laws 193 

Withdrawalii  of  public  landx  may  be  made 
for  present  public  uses,  or  disposition  in  a 
s|>eclal  way,  or  in  anticipation  of  future 
uses  or  disposal 193 

Wherever,  by  act  of  Congress,  provision  is 
made  for  the  disposal  of  portions  of  the 
public  lands  of  a  designated  class  and  char- 
acter, selection  or  entry  thereof  under  such 
act  can  not  lawfully  be  permitted  until  the 
lands  sought  to  be  ac<iuired  under  said  act 
are  shown  to  be  of  the  class  and  character 
subject  to  disposal  thereunder.  When  the 
evidence  to  enable  such  determination  to 
be  made  does  not  appear  from  the  land- 
offlce  records,  it  must  be  furnished  by  th6se 
who  seek  title  under  the  act 2h8 

Under  pro<'eedings  in  the  Land  Depart- 
ment to  acquire  title  to  public  land,  no 
rights  in  the  land  are  to  be  regarded  as 
having  become  vested  in  the  party  seeking 
title  until  be  shall  have  performed  all  the 
conditions  and  fulfilled  all  the  require- 
ments necessary  to  establish  his  right  to  a 
patent 288 


Railroad  Grant. 

See  Railrwul  lAimi*;  Rhjht  of  Way. 

Generally. 

Circular  of  September  22,  1902,  under  acts 
of  June  22,  1874.  August  -29,  1890,  and  July  1, 
1902.  relative  to  si>ttlers  on  railroad  and 
wagon-road  grants 424 

Directions  given  that  all  action  affecting 
lands  within  the  conflicting  limits  of  the 
grant  made  by  the  net  of  July  2, 1864,  to  the 
Northern  Pacific  Railroad  Company  and 
the  grant  made  to  the  same  company  by 
the  joint  resolution  of  May  31. 1S70.  be  sus- 
pended until  further  dire<'tions  in  the 
matter 219 

In  determining  priorities  of  claims  in  a 
controversy  ari.sing  upon  the  tiling  by  a 
railroad  company  of  a  list  of  selections,  reg- 
ular in  form,  upon  the  day  the  plat  of 
survey  of  the  township  in  whicli  the  selected 
lands  are  situated  wiis  officially  tiled  and 
the  presentation,  on  the  same  day,  of  home- 
stead applications  for  said  lands,  the  actual 
time  of  the  presentation  of  the  claims  will 
be  recogniztnl  151 


Page. 

Lands  P^xcepted. 

An  expired  preemption  filing,  of  record 
at  the  date  of  the  attachment  of  rights  under 
the  grant  to  the  Northern  Pacific  Railroad 
Company,  does  not  except  the  land  covered 
thereby  from  the  operation  of  the  grant  —  254 

A  preemption  filing  accepted  by  the  Ux^al 
oflicers  and  placed  of  record,  which  wiis 
subsisting  at  the  date  of  the  definite  location 
of  the  line  of  the  Tnion  Pacific  railway 
opi)Osite  the  tmct  covered  thereby,  excepts 
said  tract  from  the  grant  made  by  the  act 
of  July  1, 1862,  to  aid  in  the  construction  of 
said  road,  without  regard  to  the  qualifica- 
tion of  the  person  making  such  filing 442 

Lands  included  in  the  withdrawal  upon 
the  map  of  general  route  of  the  Lake  Supe- 
rior and  Mississippi  railroad  at  the  date  of 
the  passage  of  the  act  making  the  gnint  to 
the  Northern  Pacific  Railroad  Company 
were  not  **  public  lands,"  and  for  that  reason 
were  excepted  from  the  Northern  Pacific 
grant 432 

Lands  within  ten  miles  of  the  probable 
route  of  the  Lake  Superior  and  MissLs.sippI 
railroad,  included  in  the  withdrawal  on 
account  of  the  grant  to  aid  in  the  construc- 
tion of  said  ntad  at  the  date  of  the  pa&sage 
of  the  act  making  the  grant  to  the  Northern 
Pacific  Railroad  Company,  were  not  "pul>- 
lic  lands,"  and  for  that  reason  were  ex- 
cepted from  the  Northern  Pacific  grant 32 

Indemnity. 

Selections  of  lands  under  the  act  of  June 
4.  1897,  while  of  record  and  awaiting  con- 
sideration, bar  indemnity  selection  of  the 
same  lands  under  a  railroad  grant 151 

In  case  of  the  erroneous  patenting  to  a 
railroad  company,  as  indemnity,  of  a  tract 
of  land  for  the  selection  of  which  no  pre- 
vious application  had  been  made,  the  com- 
pany will  be  afforded  an  opportunity  to 
specify  a  bAsis  therefor  and  the  patent  al 
lowed  to  stand 272 

Ltinds  within  the  overlap  of  the  grant 
made  by  the  act  of  July  2.  1864.  to  the 
Northern  Piicific  Railroad  Company,  and  the 
•  grant  made  to  the  same  company  by  the 
joint  resolution  of  May  31,  1870,  are  sul)jeci 
to  indemnity  selwtion  by  s<ild  company 
under  the  latter  grant 151 

Where  a  fractional  si'ction  has  been  de- 
scribe<l  diflferently  under  the  original  survey 
of  April  27.  1869,  and  the  Carpenter  survey 
of  April  6.  isy4,  and  selection  thereof  is 
made  by  a  railroad  (M)mpany.  as  indemnity, 
under  the  description  given  in  the  original 
survey,  such  selectltm  should  Iw  considered 
»is  a  si»lection  of  the  tract  as  described  under 
the  later  survey,  and  patent  should  Is»;ue 
accordingly 272 

Mineral  L.^nds. 

In  the  absence  of  further  legislation,  the 
land  dei>artment  is  without  authority  to 
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patent  to  the  Northern    Pacific  Railroad 

Com|>ttuy,  or  its  successor  In  interest,  any 
]and8  within  the  land  dlntricts  named  In 
the  act  of  February  26,  1896.  prior  to  the 
examination  and  classification  of  said  lands 

a»  nonmineral,  provided  for  in  stiid  act 395 

The  act  of  February  26,  1.S95,  limited  the 
classification  of  lands  within  the  limits  of 
the  Northern  Pacific  land  grant  in  the  State 
of  Idaho  to  the  Coeur  d' Alene  land  district, 
and  where  landn  in  said  State  outside  of  that 
district  were  classified  as  nonmineral  by 
mineral  land  commissioners  appointed 
under  said  act,  and  the  classification  ap- 
proved, notice  of  the  listing  or  selection  of 
such  lands  will  be  required  to  be  given,  as 
to  such  of  the  lands  as  are  within  6  miles  of 
a  mining  claim,  in  the  manner  provided  by 
the  regulations  of  July  9,  1894,  notwith- 
standing such  classification  and  approval..  391 

Co  N  FLICTI N  <i   G  R  A  NTS. 

A  reservation  on  account  of  a  prior  grant 
will  defeat  a  later  grant,  like  that  made  in 
aid  of  the  Northern  Pacific  railroad,  with- 
out regard  to  whether  the  lands  are  needed 
in  saiisfaclion  of  the  prior  grant 32 

Act  of  Jlly  1,  1898. 

The  act  of  July  1,  1898,  is  limited  to  con- 
flicting claims  upon  odd-numbered  sections 
in  either  the  gmntcd  or  indemnity  limits  of 
the  Northern  Pacific  land  grant:  hence  con- 
flicting claims  to  lands  in  an  even-numlx»red 
section  are  not  subject  to  adjustment  under 
said  act 161 

Purcliasers  under  section  5  of  the  act  of 
March  3.  1887.  of  lands  covered  by  an  ex- 
pired preemption  filing  at  the  date  of  the 
attachment  of  rights  under  the  grant  to  the 
Northern  i^acific  Railnwid  Company, 
and  ioT  that  reason  erroneously  held  to 
have  been  excepted  from  the  gnint,  are  net 
claimants  adverse  to  the  railroad  company, 
and  hence  their  claims  are  not  subject  to 
adjustment  under  the  provisions  of  the  act 
of  July  1,1898 254 

Railroad  Lands. 

An  applicant  to  purchase  under  the  fifth 
section  of  the  act  of  Man-h  3.  1ks7,  who. 
at  the  lime  of  his  purchase  from  the  rail- 
road company,  had  knowledge  that  there 
were  conflicting  claims  to  the  lands  and 
that  the  company's  claim  was  being  con- 
tested, is  not  necc8-<»irily  chargeable  with 
bad  faith  because  of  such  knowledge 325 

One  who  with  knowledge  of  the  excep- 
tion of  mineral  lands  from  the  grant  to  the 
Soul  hern  Pacific  Railroad  Company  pur- 
chases fnmi  said  company  lands  within  the 
limit"  of  its  grant,  known  to  be  mineral  at 
the  date  of  such  purchase,  is  not  a  pur- 
chaser in  go<jd  faith  within  the  meaning  of 
section  5  of  the  act  of  March  3,  1887 325 

If  such  lands  were  not  known  to  be  min- 
eral at  the  time  of  their  purc'hase,  no  subse- 


Ptu^ 
quent  discoYery  or  development  of  miner- 
als thereon  could  affect  the  question  of  the 
good  faith  of  the  purchase 325 

Purchasers  under  section  5  of  the  act  of 
March  8, 1887,  of  lands  covered  by  an  ex- 
pi  red  preemption  filing  at  the  date  of  the 
attachment  of  rights  under  the  grant  ta 
the  Northern  Pacific  Railroad  Crjmpany. 
and  for  that  reason  erroneously  held  to 
have  been  excepted  from  the  grant,  are  not 
claimants  adverse  to  the  railroad  company, 
and  hence  their  claims  are  not  subject  to 
adjustment  under  the  provisions  of  the  act 
of  July  1, 1898 254 

An  application  to  purchase  under  section 
5  of  the  act  of  March  3, 1887,  can  not  be  en- 
tertained until  it  has  been  finally  deter- 
mined that  the  land  sought  to  be  purchased 
is  in  fact  excepted  from  the  railroad  grant.  251 

A  person  entitled  to  make  purcha^  under 
the  provisions  of  section  5  of  the  act  of 
March  8, 1887,  upon  being  advised  of  an  ad- 
verse claim  asserted  to  the  land  under  the 
homestead  law.  should  make  prompt  ass«er- 
tion  of  his  right  of  purchase  by  filing  his 
application  in  the  district  land  office,  and 
his  failure  to  make  timely  assertion  of 
claim  under  such  circumstances  will  bar 
his  right  of  purchase  as  against  the  adver«e 
claimant  in  possession 433 

Rehearing^. 

See  Practice. 

Rellnquliliment. 

An  entryman  may  relinquish  at  pleasure 
any  legal  subdlvLsion  of  his  entry,  if  no 
transfer  thereof  has  been  made,  and  such 
relinquishment  will  take  effect  immediately 
upon  its  filing 137 

Repayment. 

The  filing  of  a  preemption  declaratory 
statement  is  not  an  entry  within  the  mean- 
ing of  the  repayment  act:  hence  repayment 
of  the  fees  and  commissions  paid  on  such 
statement  can  not  be  allowed 122 

The  right  of  repayment  will  be  recognized 
in  case  of  a  desert-land  entry  erroneously 
allowed  for  land  on  both  sides  of  a  mean- 
dered stream,  which  w^as  of  the  class  which 
should  have  been  meandered,  and  which 
renders  the  tracts  embraced*  within  the 
entry  noncontiguous,  notwithstanding  the 
entry  was  canceled  for  a  different  reaaon..  311 

The  right  to  repayment  of  the  purchase 
money  paid  on  a  desert-land  entr>'  will  be 
recognized  where  the  entr>'  as  allowed  is  in 
form  prima  facie  noncompact,  and  it  does 
not  appear  from  the  record  that  it  was  as 
nearly  in  compiict  from  "as  the  situation 
of  the  land  and  its  relation  to  other  lands 
will  admit  of,"  and  was  for  that  reason 
erroneously  allowed  and  could  not  have 
been  confirmed 351 
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Pafire. 

The  indemnity  withdrawal  made  March 
22, 1867,  on  account  of  the  grant  of  July  27, 
1866,  for  the  Southern  Pacific  Railroad  Com- 
pany, was  in  violation  of  law  and  Avlthout 
effect,  and  did  not  operate  to  refierve  the 
lands  covered  thereby  from  entry;  hence  a 
homestead  entry  of  lands  while  Included 
in  the  withdrawal  was  not,  for  that  reason, 
an  entry  erroneously  allowed  that  could 
not  be  confirmed,  and  repayment  of  the 
fees  and  commissions  paid  by  the  en  try  man 
Is  not  authorized 270 

Section  2357,  Revised  Statutes,  fixing  the 
price  of  alternate  even-numbered  sections 
within  railroad  limits  at  $2.i)0  per  acre,  was 
not  modified  or  repealed  by  the  desert-land 
act  of  1877;  hence  an  entry  allowed  under 
said  act.  prior  to  the  passage  of  the  amend- 
atory act  of  1891,  at  the  rate  of  $1.25  per  acre, 
was  erroneously  allowed  and  could  not  be 
confirmed,  on  the  pej'ment  of  such  price, 
and  the  entryman  is  therefore  entitled  to 
repayment 277 

ReserTBtion. 

See  Sight  of  Way;  School  Land. 

Generally. 

A  question  of  executive  reservation  or 
appropriation  of  public  lands  is  one  of  fact, 
rather  than  of  mere  form 88 

An  authoritative  order  by  the  proper  ex- 
ecutive department  of  the  Government, 
directing  the  withdrawal  of  public  lands 
from  disposition,  is,  while  in  force,  a  bar  to 
the  appropriation  of  the  land  under  the 
public  land  laws 193 

Withdrawals  of  public  lands  may  be  made 
for  present  public  uses,  or  disposition  in  a 
special  way,  or  in  anticipation  of  future 
uses  or  disposal .' 193 

Forest  Lands. 

Generally. 

Circular  of  May  12,  1902,  under  act  of 
April  15, 1902,  relative  to  bona  fide  settlers 
in  forest  reserves 331 

Paragraph  13  of  rules  and  regulations  of 
April  4, 1900,  amended 182 

Paragraph  21  of  rules  and  regulations  of 
April  4, 1900,  amended 173 

The  excepting  clause  of  the  proclamation 
establishing  the  Olympic  forest  reservation 
ceases  to  be  operative  in  behalf  of  a  settler 
who  fails  to  make  entry  or  filing  for  the 
lands  settled  upon  within  the  time  allowed 
by  law 47 

The  excepting  clause  of  the  proclamation 
establishing  the  Sierra  forest  reservation 
ceases  to  be  operative  in  behalf  of  a  settler 
who  fails  to  make  entry  or  otherwise  place 
of  record  his  claim  for  the  lands  settled 
upon  within  the  time  allowed  by  law 80 

The  act  of  March  3, 1899,  relating  to  lands 
in  the  Black  Hills  forest  reservation,  did 
not  abrogate  and  annul  that  portion  of 
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the  Executive  order  creating  said  reserva- 
tion which  prescribed  what  lands  are  ex- 
cepted from  the  operation  of  that  order, 
but  merely  provided  that  entries  might  be 
made  so  as  to  include  the  improvements  of 
settlers  regardless  of  legal  subdivisions  of 

the  land 57 

Lands  within  said  reservation  which  at 
the  date  of  the  Executive  order  creating 
the  same  were  covered  by  a  valid  settle- 
ment for  which  filing  was  not  made  within 
three  months  after  the  filing  of  the  town- 
ship plat  do  not  come  within  the  exception 
mentioned  in  said  Executive  order,  and  are 
therefore  not  subject  to  entry  under  said 
act  of  March  3,  1899 67 

Ad  of  June  4,  1897. 

Circular  of  July  7, 1902,  relative  to  lieu 
selections 372 

No  rights  become  vested  in  a  selector  un- 
der the  act  of  June  4, 1897,  until  there  has 
been  a  concurrence  of  (1)  a  relinquishment 
to  the  United  States  of  the  ba.se  land  with 
proof  that  the  relinquishment  carries  full 
title,  and  (2)  a  selection  of  other  land  in 
lieu  of  that  relinquished  with  proof  that 
the  land  selected  is  at  the  time  of  such  con- 
currence of  the  character  and  condition 
subject  to  selection 312 

Public  land  suspended  from  disposition  by 
direction  of  the  Commissioner  of  the  General 
Land  Ofl^ce,  with  the  approval  of  the  Secre- 
tary of  the  Interior,  is  not  subject  to  selec- 
tion under  the  act  of  June  4, 1897 318 

Lands  in  the  State  of  California  claimed 
under  the  swamp-land  acts,  which  have 
never  been  properly  identified  as  of  the 
character  intended  to  be  granted  to  the 
State  under  those  acts,  and  which  have 
never  been  certified  or  patented  to  the  State 
thereunder,  are  not  the  subject  of  relin- 
quishment or  exchange  under  the  act  of 
June  4, 1897 303 

Lands  claimed  under  the  grant  to  the 
State  of  Oregon  by  the  act  of  July  2, 1864,  to 
aid  in  the  construction  of  a  military  road, 
for  which  no  patent  has  issued,  nor  any  legal 
equivalent  thereof,  are  not  a  suflQcient  basis 
for  an  exchange  under  the  act  of  June  4, 
1897 215 

An  applicant  to  make  selection  under  the 
act  of  June  4, 1897,  who  luis  in  other  respecta 
complied  with  the  statute  and  existing  regu- 
lations but  has  failed  to  furnish  the  requi- 
site proof  of  the  character  and  condition  of 
the  land  selected,  may  subsequently  perfect 
his  selection  by  submitting  proof  that  such 
land  was  at  the  time  of  the  presentation  of 
his  selection,  and  still  continues  to  be,  of  the 
character  and  condition  subject  to  selec- 
tion, the  rights  of  the  selector  to  be  deter- 
mined as  of  the  date  when  the  selection  is 
thus  completed 220 

An  application  to  correct  or  change  a  lieu 
selection  under  the  act  of  June  4, 1897,  should 
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be  accompanied  by  evidence  showing 
whether  or  not  the  selector  has  transferred, 
assigned,  or  encumbered  the  land  first  se- 
lected or  contmcted  so  to  do,  whether  any 
conveyance  or  instrument  affecting  or  at- 
tempting to  affect  the  title  to  puch  land, 
or  the  selector's  right  under  the  selection, 
is  shown  upon  the  records  in  the  county  or 
other  office  where  such  records  are  usually 
kept  under  the  laws  of  the  State  or  Terri- 
tory where  the  land  is  situate,  and  as  to 
whether,  since  its  selection,  such  land  haa 
undergone  any  change  in  character  or  value 
by  the  cutting  or  removal  of  timber  or  the 
removal  of  any  mineral  or  other  thing  of 
value 213 

The  rule  of  approximation  permitted  in 
entries  under  the  homestead  and  other 
public-land  laws  may  properly  be  applied 
in  case  of  an  exchange  of  lands  under  the 
act  of  June  4, 1897.. 225 

Selections  of  land  under  the  act  of  June 
4,"  1897,  while  of  record  and  awaiting  consid- 
eration, bar  indemnity  selection  of  the  same 
lands  under  a  railroad  grant 151 

Where  a  person  owning  lands  within  the 
limits  of  a  forest  reservation  executes  a  deed 
of  relinquishment  thereof  to  the  United 
States  under  the  act  of  June  4. 1897,  and  said 
lands  are  subsequently  excluded  from  the 
reservation,  while  the  deed  remains  in  the 
control  of  the  vendor  and  unrecorded,  the 
vendor  can  acquire  no  rights  under  said 
act  by  then  filing  the  deed  for  record  or  caus- 
ing it  to  be  recorded 252 

The  relinquishment  of  lands  selected  in 
lieu  of  lands  within  the  limits  of  a  forest 
reserve  on  the  ground  that  tne  lands  in  the 
township  wherein  the  selected  lands  are 
situated  have  been  suspended  from  disposal 
pending  an  investigation  to  determine 
whether  the  same  were  mineral  in  charac- 
ter, will  not  be  accepted  where  it  appears 
that  the  investigation  has  been  concluded 
and  the  lands  found  to  be  of  the  character 
and  condition  subject  to  such  selection 28 

Where  the  owner  of  lands  covered  by  a 
patent,  acting  under  the  act  of  June  4, 1897, 
executed  a  deed  of  relinquishment  thereof 
to  the  United  States  and  recorded  the  same 
in  the  proper  county  ofllce  conformably  to 
existing  departmental  regulations,  while 
the  lands  were  within  the  limits  of  a  forest 
reservation,  he  became  entitled,  within  a 
reasonable  time,  to  complete  the  transac- 
tion by  the  selection  of  public  lands  in  lieu 
of  those  relinquished,  notwithstanding  the 
subsequent  exclusion  from  the  reservation 
and  restoration  to  the  public  domain  of  the 
relinquished  lands 175 

Directions  given  for  the  preparation  of 
appropriate  regulations  covering  contin- 
gencies such  as  presented  in  this  case 175 

The  word  *'  vacant"  in  the  act  of  June  4, 
1897,  as  in  part  descriptive  of  land  thereby 
made  subject  to  selection  in  lieu  of  land 
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situated  in  a  public  forest  reservation  and 
relinquished  to  the  Government,  is  used  in 
its  primary  or  ordinary  sense  of  unoccupied, 
and  not  in  a  special,  restricted,  or  technical 
sense  intended  only  to  describe  land  "not 
taken  or  appropriated  of  record  " 28S 

Wherever,  by  act  of  Congress,  provision 
is  made  for  the  disposal  of  portions  of  the 
public  lands  of  a  designated  class  and  char- 
acter, selection  or  entry  thereof  under  such 
act  can  not  lawfully  be  permitted  until  the 
lands  sought  to  be  acquired  under  »dd  act 
are  shown  to  be  of  the  class  and  character 
subject  to  disposal  thereunder.  When  the 
evidence  to  enable  such  determination  to 
be  made  does  not  appear  from  the  land 
office  records,  it  must  be  fumifiihed  by  those 
who  seek  title  under  the  act 28S 

Under  proceedings  in  the  land  depart- 
ment to  acquire  title  to  public  land,  no 
rights  in  the  land  are  to  be  regarded  as  hav- 
ing become  vested  in  the  party  seeking  title 
until  he  shall  have  performed  all  the  con- 
ditions and  fulfilled  all  the  requirements 
necessary  to  establish  his  right  to  a  patent.  288 

Where  a  selection  is  not  accompanied  by 
a  showing  that  the  land  selected  is  vacant, 
no  vested  rights  are  obtained  by  its  presen- 
tation, and  an  affidavit  subsequently  filed 
to  the  effect  that  the  land  was  vacant  at  the 
time  of  attempted  selection  can  not  be 
given  a  retroactive  operation  so  as  to  per- 
fect the  selection  as  of  the  date  of  its  filing.  312 

A  statement  in  the  nonoccupancy  affidavit 
accompanying  a  lieu  selection  made  under 
the  act  of  June  4, 1897,  that  the  land  selected 
is  "  unoccupied  by  anyone  having  color  of 
title  thereto,"  is  not  a  proper  showing  re- 
specting the  condition  of  the  land;  if  it  is 
occupied  at  all,  the  affidavit  should  state 
fully  all  the  facts  relating  thereto,  so  as  to 
enable  the  land  department  to  determine 
the  character  and  effect  of  the  occupancy.-  313 

Proof  that  land  is  uninhabited  is  not  the 
equivalent  of  proof  that  it  is  vacant  or  un- 
occupied   ^ 

No  vested  right  is  obtained  under  the  act 
of  June  4, 1897,  until  the  selector  has,  among 
other  things,  perfected  his  selection  by  the 
submission  of  proof  that  the  selected  land 
is  nonmineral  and  unoccupied;  and  until 
this  condition  precedent  is  complied  witii 
the  land  is  subject  to  exploration  under  th§ 
mining  laws,  and  if  found  to  be  mineral  in 
character  is  no  longer  subject  to  selection* 
and  no  right  can  be  secured  by  any  subse- 
quent attempt  to  perfect  an  incomplete  se- 
lection under  which  no  right  vested  prior 
to  the  development  of  the  mineral  quality 
of  the  land 220 

An  entry  or  selection  of  public  lands 
which  is  not  so  far  perfected  as  to  confer  an 
equitable  title  or  vested  right  does  not  take 
the  land  Included  therein  out  of  the  opera- 
tion of  the  mining  laws;  but,  ordinaril^i 
where  an  entry  or  selection  of  public  lands 
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is  received  and  recognized  by  the  local 
officers,  It  will,  while  pending,  prevent  the 
receipt  or  recognition  of  other  applications 
for  the  same  land  until  such  entry  or  selec- 
tion is  disposed  of 352 

In  a  case  where,  before  a  selector  com- 
plies with  the  terms  and  conditions  neces- 
sary to  secure  a  vested  right  under  the  act 
of  June  4, 1897,  it  is  shown  by  exploration 
,  -and  development  that  the  selected  tract  is 
in  fact  mineral,  and  is  claimed  and  occu- 
pied under  a  mining  location,  the  selection 
must  be  rejected 312 

The  reason  for  the  requirement  in  the  in- 
structions of  March  6,  1900,  that  the  ndn- 
mineral  affidavit  filed  with  an  application 
to  make  lieu  selection  under  the  act  of  June 
4, 1897,  should  state  whether  the  land  se- 
lected is  within  six  miles  of  any  mining 
claim,  does  not  exist  where  publication  has 
actually  been  had  as  required  by  the  regu- 
lations of  December  18, 1899 261 

An  application  to  make  lieu  selection  un- 
<ier  the  act  of  June  4, 1897,  should  not  be  re- 
ceived during  the  pendency  of  a  prior  sim- 
ilar application  for  the  same  land;  but 
where  a  second  application  was  so  received 
prior  to  October  1, 1900,  and  held,  awaiting 
disposition  of  the  prior  application,  until 
after  that  date,  it  will,  upon  the  final  re- 
jection of  such  prior  application,  be  treated 
as  within  the  exception  or  saving  clause  of 
the  act  of  June  6, 1900 185 

The  owner  of  lands  within  a  forest  reser- 
vation, who,  acting  under  the  act  of  June  4, 
1897.  executed  and  delivered  to  the  United 
States  a  deed  therefor,  and  prior  to  Octo- 
ber 1,  1900,  made  application  for  specific 
tracts  of  unsurveyed  land  in  lieu  thereof,  is 
excepted  from  the  provision  of  the  act  of 
June  6, 1900,  restricting  lieu  selections  there- 
under to  surv'eyed  land , 184 

The  act  of  June  6, 1900,  restricting  lieu  se- 
lections under  the  act  of  June  4,  1897,  to 
surveyed  lands,  does  not  prevent  the  owner 
of  lands  within  a  forest  reservation,  who, 
acting  under  the  act  of  June  4,  1897,  exe- 
cuted and  delivered  to  the  United  States  a 
deed  therefor,  and,  prior  to  October  1, 1900, 
made  application  for  specific  tracts  of  un- 
surveyed land  in  lieu  thereof,  but  failed  to 
file  therewith,  or  prior  to  October  1, 1900, 
the  required  proofs  showing  the  condition 
and  character  of  the  selected  lands,  from 
subsequently,  if  the  condition  and  charac- 
ter of  the  lands  then  permit,  perfecting  his 
selection  by  supplying  the  requisite  proofs, 
the  right  of  the  selector  to  be  determined 
as  of  the  date  when  the  selection  is  thus 
completed 186 

Ad  of  March  2,  1899. 

The  Northern  Pacific  Railway  Company 
Is  not  authorized  to  select  coal  lands  in  lieu 
of  lands  relinquished  under  section  three  of 
the  act  of  March  2, 1899 29 
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The  even-numbered  sections  alternate  to 
those  granted  in  aid  of  the  construction  of 
the  Northern  Pacific  Railroad  are  not  "re- 
served" within  the  meaning  of  that  term 
as  employed  in  section  3  of  the  act  of 
March  2, 1899 198 

In  order  to  successfully  assert,  as  against 
an  intervening  railroad  selection  made  un- 
der the  act  of  March  2, 1899,  a  right  or  claim 
acquired  by  settlement  upon  unsurveyed 
land  with  a  view  to  entry  thereof  under  the 
homestead  laws,  the  homestead  applicant 
must  show  that  he  established  an  actual 
residence  upon  the  land  within  a  reason- 
able time  after  settlement  and  that  such 
^'esidence  had  been  maintained  to  the  date 
of  the  presentation  of  his  homestead  appli- 
cation   196 

The  fact  that  a  tract  of  unsurveyed  land 
included  in  a  list  of  selections  filed  by  the 
Northern  Pacific  Railway  Company  under 
the  provisions  of  section  4  of  the  act  of 
March  2, 1899,  was  properly  described  in  said 
list  according  to  the  description  thereof  in 
the  official  survey  subsequently  approved, 
does  not  relieve  the  company  from  filing  a 
second  list,  within  three  months  after  the 
plat  of  survey  of  the  township  in  which  the 
land  is  situated  is  filed  in  the  local  land 
office,  describing  such  tract  according  to 
such  survey,  as  required  by  said  section; 
and  failure  to  file  such  second  list  within 
the  required  time  subjects  tlie  land  to  inter- 
vening claims 396 

Military. 

The  departmental  order  of  June  13, 1899, 
did  not  contemplate  the  restoration  of  the 
lands  in  the  Fort  Hays  abandoned  military 
reservation  to  entry,  but  only  to  settlement; 
hence  no  legal  claim  attached  by  the  ten- 
der of  an  application  to  enter  said  lands 
while  such  order  remained  in  force  or  by 
an  appeal  from  its  rejection 114 

Reiervoir. 

The  provisions  in  the  act  of  March  2, 1889, 
limiting  the  diHpo^'al  of  lands  within  the 
ceded  portion  of  the  Great  Sioux  Indian 
reservation  to  actual  settlers  under  the  pro- 
visions of  the  homestead  law  and  the  laws 
relating  to  townsites.  does  not  reserve  said 
lands  from  the  operation  of  the  act  of  Jan- 
uary 13,  1897,  authorizing  the  use  of  public 
lands  for  reservoir  purposes 246 

The  approval  of  a  map  or  plat  of  survey 
of  a  constructed  reservoir,  under  the  act  of 
January  13,  1897.  relates  back  as  of  the  time 
of  the  filing  thereof:  and  no  further  dispo- 
sition should  be  made  of  the  lands  upon 
which  such  reser>'olr  ha"«been  constructed, 
pending  final  action  upon  such  map  or  plat, 
nor  after  the  approval  thereof 246 

Residence. 

The  default  of  a  homestead  entryman  in 
the  matter  of  establishing  residence  Is  not 
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cured,  under  the  act  of  June  16, 1898,  by  his 
enlistment  in  the  military  or  naval  service 

ol  the  Goveniment  in  time  of  war 169 

In  the  commutation  of  homestead  entries 
constructive  refiidence  from  the  date  of  the 
entry  will  be  recognized  where  settlement 
is  made  and  residence  established  within 
six  months  thereafter 159 

Res  Judicata. 

A  change  in  the  person  holding  the  office 
of  Secretary  of  the  Interior  does  not  defeat 
or  prevent  a  review  or  reversal  In  any  in- 
stance where  the  Secretary  making  the  rul- 
ing, or  rendering  the  decision,  if  still  hold- 
ing the  office,  would  be  in  duty  bound  to 
review  or  reverse  his  own  act 87 

Right  of  Way. 

Railroad. 

Regulations  of  July  8,  1901,  concerning 
telegraph  and  telephone  lines,  electrical 
plants,  tramroads.  etc 13 

In  case  of  conflicting  applications  for  right 
of  way  for  a  railroad  through  a  ciinyon, 
pass,  or  defile  under  the  act  of  March  3, 
1875,  the  Department  will  approve  the  maps 
of  location  filed  by  each  company,  if  regu- 
lar, without  regard  to  any  question  of  pri- 
ority, and  leave  to  the  courts,  in  the  event 
it  becomes  neeessarj-,  any  determination  as 
to  the  rights  of  the  companies  under  their 
respective  applications 411 

The  approval  of  the  Department  of  th  e  In- 
terior is  necesisar>',  under  the  provisions  of 
the  act  of  March  2,  1899,  to  the  acquire- 
ment of  a  right  of  way  by  a  proposed  line 
of  railroad  over  an  Indian  allotment,  and 
to  the  privilege  granteil  by  the  act  of  March 
8, 1875,  to  use  such  a  right  in  common  with 
another  company 119 

A  railroad  company  upon  compliance 
with  the  provisions  of  the  act  of  March  2, 
1?<99,  is  authorized  to  acquire  thereunder 
rights  of  way  through  lots  or  lands  situate 
within  the  limits  of  any  townsitc  in  the 
Indian  Territory,  the  national  or  tribal 
title  to  which  has  not  been  extinguished 
by  full  payment  of  the  purchase  money 
therefor  and  by  the  execution  and  delivery 
of  deeds  of  conveyance  thereof  in  accord- 
ance with  an  act  of  Congress  authorizing 
such  conveyance 39 

The  right  of  a  railroad  company  to  ex- 
tend its  line  of  road  over  and  across  a  navi- 
gable stream  within  the  Indian  Territory 
by  means  of  a  bridge  to  be  constructed  over 
such  stream  for  that  pur|H)se  can  only  be 
secured  by  act  of  Congress  granting  such 
privilege;  but  this  does  not  affect  the  au- 
thority of  the  Secretary  of  the  Interior  in 
approving  maps  of  definite  location  for 
rights  of  way,  under  the  act  of  March  2, 1899, 
for  even  though  the  stream  be  navigable, 
his  approval  of  the  maps  is  a  condition  to 
the  right  to  approach  the  bridge  from  the 
Indian  lands  on  either  side  of  such  stream . .    39 
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The  approval  of  an  application  for  azight 
of  way  and  necessary  ground  upon  public 
land,  under  the  act  of  May  14, 1896,  for  the 
purpose  of  generating,  manufacturing,  or 
distributing  electric  power,  does  not  amount 
to  a  reservation  or  appropriation  of  the 
land  embraced  in  the  application,  so  aa  to 
take  it  out  of  the  operation  of  the  public 
land  laws;  and  the  claimant  under  such 
approved  application  is  in  no  position  to 
object  to  the  disposal  of  the  lands  by  the 
Government 360 

Station  Grounds. 

The  act  of  April  25, 1896,  provides  for  the 
acquirement  of  additional  grounds  *'at 
stations  note  cx^igtiug  or  for  the  establish- 
ment of  new  stations  or  depots:"  hence 
applications  for  additional  grounds  at  sta- 
tions not  existing  at  the  time  of  the  pass^ce 
of  said  act  can  not  be  allowed 124 

Toll  Road. 

A  toll  road  is  a  highway  within  the  mean- 
ing of  section  2477 of  the  Revised  Statutes..  405- 

The  reservation  of  a  right  of  way  claimed 
under  section  2477  of  the  Revised  Statute^ 
in  a  patent  issued  for  lands  traversed  there- 
by, is  not  necessary  to  the  protection  of 
such  right 40^ 

Canals,  Ditches,  and  Rbhervoirs. 

Regulations  of  July  8,  1901,  concerning 
canals,  ditches,  reservoirs,  etc 13 

Regulations  of  June  26, 1902,  concerning 
canals,  ditches,  reservoirs,  etc SOS 

The  approval  of  a  map  of  right  of  way  for 
a  canal,  ditch,  or  reservoir,  under  the  19th 
section  of  the  act  of  March  3, 1891,  does  not 
vest  in  the  applicant  the  title  to  the  land 
covered  by  such  right,  and  the  land  may 
thereafter  be  disposed  of  by  the  Govern- 
ment subject  to  such  right  of  way 364 

Saline  Land. 

See  School  Land. 

Circular  of  February  13, 1901,  under  act  of 
January  31,  1901... 131 

Circular  of  November  14, 1901,  requiring 
nonsaline  affidavit  in  case  of  application  to 
enter  nonmineral  land 131 

Circular  relative  to  nonsaline  affidavits 
to  be  re<iuired  in  applications  to  enter  pub- 
lic lands  under  the  Iiomcstead  and  other 
laws  providing  for  the  dispospal  of  non- 
mineral  lands  in  States  and  Territories  ex- 
cluded by  statute  from  the  operation  of  the 
general  mining  laws,  approved,  and  direc- 
tions given  for  the  amendment  of  the  reg- 
ular nonmineral  affidavit  by  inserting 
therein  a  nonsaline  clause 130 

Until  the  passage  of  the  act  of  January 
31, 1901,  the  policy  of  the  Government  was 
to  reserve  saline  lands  from  disposition 
under  any  of  the  public  land  laws,  whether 
relating  to  the  disposition  of  agricultural 
lands  or  relating  to  the  location  and  pur- 
chase of  mineral  lands,  excepting  as  pro- 
vided by  the  act  of  January  12, 1877 889" 
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School  liand. 

See  StaUs  and  TerrUorks. 
Geneeally. 

The  local  officers  may  properly  give  such 
information  as  is  shown  by  the  records  of 
their  office,  as  to  whether  a  given  school 
section  has  been  returned  as  mineral  or 
nonmlneral,  or  whether  any  portion  there- 
of is  or  is  not  Included  in  a  homestead  or 
other  entry,  etc.,  but  it  is  not  competent  or 
proper  for  them  to  undertake  to  state  in  a 
manner  which  may  be  erroneously  accepted 
as  a  certification  or  authorized  statement, 
that  such  section  has  or  has  not  pa.ssed  to 
the  State 212 

The  character  of  school  sections  in  Cali- 
fornia, whether  mineral  or  nonmineral,  is 
not  to  be  wholly  determined  by  the  sur- 
veyor-general's return,  nor  is  such  return 
considered  as  very  high  or  persuasive  evi- 
dence of  the  character  of  the  lands  when  it 
is  once  drawn  in  question 212 

Until  laws  and  regulations  for  the  leasing 
of  school  lands  in  the  Territory  of  Okla- 
homa are  prescribed  by  the  legislature 
thereof,  the  authority  and  duty  of  deciding 
all  questions  in  relation  thereto  are,  by  the 
act  of  May  4, 1894,  cast  upon  a  board  com- 
posed of  the  governor,  secretary,  and  super- 
intendent of  publjc  instruction  of  said  Ter- 
ritory, and  the  ai«sent  of  the  Department  Is 
not  necesearj'  to  give  validity  to  any  action 
that  may  be  taken  by  said  board  in  relation 
to  the  leasing  of  such  lands 269 

The  grant  made  by  section  1  of  the  act  of 
June  21, 1898,  is  a  grant  inprpteenti,  and  upon 
the  approval  of  said  act  the  absolute  title  in ' 
fee  to  all  sections  16  and  36  in  the  Territory 
of  New  Mexico  which  were  then  identified 
by  the  public  surveys  became  immediately 
vested  in  said  Territory,  in  so  far  as  such 
sections  embraced  lands  not  known  to  be 
otherwise  than  of  the  character  subject  to 
the  grant 389 

Land  iu  a  surveyed  section  numbered  16 
or  S6  in  the  Territory  of  New  Mexico  known 
to  be  saline  in  character  at  the  date  of  the 
act  of  June  21,  lt<98,  did  not  pass  to  the  Ter- 
ritory under  the  gnint  of  said  sections  for 
the  support  of  common  schools  made  by 
section  1  of  said  act.  but  pius-sed  to  the  Ter- 
ritory under  the  grant  of  snline  lands  by 
section  3  thereof.  Land  in  a  surveyed  sec- 
tion numbered  16  or  36  not  known  to  be 
saline  in  character  at  the  date  of  said  act 
passed  to  the  Territory  under  the  grant 
made  by  section  1 389 

The  act  of  March  20,  1901,  of  the  legisla- 
tive assembly  of  New  Mexico,  amending 
section  12  of  the  Territorial  act  of  March  16. 
1899,  by  striking  out  the  paragraph  thereof 
which  provides  that  all  lands  to  be  leased 
under  section  10  of  the  act  of  Congress  of 
June  21, 1898,  shall  finit  be  appraised,  is  not 
in  terms  or  by  necessary  implication  retro- 
active; hence  leases  executed  under  said 
section  10  while  said  section  12  as  originally 


Page, 
enacted  was  in  force  can  not  be  approved 
without  proof  of  the  appraisal  of  the  lands 
covered  thereby  prior  to  their  execution. . .  18& 

The  •'  lands  that  may  be  leased  only."  re- 
ferred to  in  section  10  of  the  act  of  June  21, 
1898,  embrace  sections  16  and  36,  granted 
for  the  use  of  common  schools,  and  the 
"lands  to  the  extent  of  two  townships  in 
quantity"  granted  for  university  purposes. 
There  is  no  authority  in  said  act  to  sell  any 
of  these  lands  or  the  standing  timber 
thereon 18* 

Indemnity. 

In  school  indemnity  selections  the  lands 
in  lieu  of  which  indemnity  is  claimed 
should  be  described  according  to  their  legal 
subdivisions 34 

Where  school  lands  in  lieu  of  which  in- 
demnity is  claimed  on  the  ground  of  their 
saline  character  are  not  shown  to  have  been 
lost  to  the  State  by  reason  of  their  known 
mineral  or  saline  character  at  the  time  of 
survey,  a  hearing  should  be  had  to  deter- 
mine their  known  character  at  such  time. .    34 

The  preference  right  of  selection  granted 
to  certain  Slates,  including  the  State  of 
Washington,  by  the  act  of  March  3, 1893,  in- 
cludes the  right  to  select  indemnity  for 
losses  occurring  to  the  grant  made  to  said 
State  in  support  of  common  scliools 38ft 

The  act  of  March  3,  18513,  granting  sec- 
tions 16  and  36  in  each  township  to  the  State 
of  California  for  school  puriwses,  and  the 
act  of  February  28,  1891,  granting  indem- 
nity for  such  sections  where  they  are  "  min- 
eral land,  or  are  within  any  Indian,  mili- 
tary, or  other  reservation,  or  are  otherwise 
disposed  of  by  the  United  States,"  are  in 
jmri  materia,  and  should  be  construed  as 
one  act 335 

Where  any  sections  16  or  36  were  swamp 
and  overflowed  and  imssed  to  the  State  un- 
der the  grant  made  by  the  act  of  September 
28, 1H50,  they  are  *'  di.Mposed  of  by  the  United 
States"  within  the  meaning  of  the  act  of 
February  28,  1891.  and  the  State  is  entitled 
to  indemnity  therefor 335 

The  a.shignment  by  a  St*ite,  as  a  base  for 
the  selection  of  land  as  indemnity  under 
its  school  grant,  of  a  portion  only  of  a  small- 
est legal  .subdivision,  where  the  whole  of 
that  legal  subdivision  has  been  lost  to  the 
State,  will  not  be  accepted  by  the  Depart- 
ment   438- 

Sertp. 

By  the  location  of  Valentine  scrip  upon  a 
legal  subdivision  of  the  public  land  of  less 
area  than  that  called  for  by  the  scrip,  the 
locatordoes  not  waive  or  surrender  his  right 
to  the  excess  or  unused  portion  thereof —  26^ 

The  right  to  locate  surveyor-general's 
scrip  on  land  subject  to  sale  at  private 
entry  at  $1.25  per  acre,  conferred  by  the 
special  act  of  June  2,  1858,  is  in  no  wise 
affected  by  the  general  provisions  of  the  act 
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of  March  2, 1889,  or  the  absence  of  a  restora- 
tion notice,  where  after  the  pa.ssag:e  of  said 
act  the  land  may  have  been  inchided  In  a 
homestead  entry  that  is  subsequently  can- 
celed   132 

The  necessity  for  the  sale  of  a  decedent's 
property,  whether  real  or  personal,  In  the 
State  of  Alabama,  is  a  jurisdictional  fact 
that  must  appear  upon  the  face  of  the  rec- 
ord; and  an  order  of  sale,  by  a  probate  court, 
founded  uiK>n  an  application  which  does 
not  allege  or  show  that  any  legal  cause  for 
the  sale  exists,  is  a  nullity  and  affords  no 
basis  for  favorable  action  in  proceedings  to 
secure  the  Issuance  of  scrip  under  the  act  of 
June  2,  1858 344 

iSeleetlon. 

See  Railroad  Grant;  RcnervatUm;  'School 
Land. 

iSettlemcnt. 

In  order  to  successfully  assert,  as  against 
an  Intervening  railroad  selection  made  un- 
der the  act  of  March  2. 1899,  a  right  or  claim 
acquired  by  settlement  upon  unsurveyed 
land  with  a  view  to  entry  thereof  under  the 
homestead  laws,  the  homestead  applicant 
must  show  that  he  established  an  actual 
residence  upon  the  land  within  a  reason- 
able time  after  settlement  and  that  such 
residence  had  been  maintained  to  the  date 
of  the  presentation  of  his  homestead  appli- 
cation   196 

iState§  and  Terrltorlei. 

See  School  lAind, 

Directions  given  that  In  all  nonmineral 
entries  of  lands  in  the  States  of  Mississippi, 
Louisiana,  Arkansas,  and  Florida  the  same 
nonmineral  attidavit  be  required,  before  the 
entry  is  permitted  to  go  of  record,  as  is  re- 
quired in  other  States  to  which  the  mining 
laws  are  applicable 135 

The  act  of  July  1.  1898,  conferred  upon 
residents  of  the  State  of  Idaho  the  same 
right  to  cut  and  remove  timber  from  lands 
within  the  limits  prescribed  by  said  act  in 
the  State  of  Wyoming,  whether  reserved  or 
unreserved,  as  was  enjoyed  by  the  residents 
of  Wyoming  under  the  acts  of  March  3, 1891, 
and  June  4,  1897 412 

Under  the  provision  in  the  act  of  June  6. 
1900,  that  in  case  any  section  13  or  33,  re- 
served by  said  act  to  the  Territory  and  future 
State  of  Oklahoma  for  university  and  other 
purposes,  was  '*  lost  to  said  Territory  by 
reaison  of  allotment  under  this  act  or  other- 
wise," other  lands  equal  to  the  loss  might 
be  located,  said  Territory  is  authorized  to 
select  lands  in  lieu  of  any  such  section  13  or 
33  lost  to  said  reservation  by  reason  of  its 
inclusion  within  a  pasture  reserve  set  aside 
by  the  Secretary  of  the  Interior  pursuant  to 
article  3  of  a  treaty  between  the  United 
States  and  the  Comanche,  Kiowa,  and  Apa- 
che Indians  concluded  October  6, 1892 362 
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In  the  absence  of  express  provision  in  sec- 
tion 2488,  R.  S.,  giving  to  the  surveyor-gen- 
eral final  authority  over  surveys  in  Califor- 
nia, the  power  of  supervision  and  direction 
lodged  in  the  Commissioner  of  the  General 
Land  Office  and  the  Secretarj-  of  the  Interior 
by  sections  441,  463,  and  2478,  R.  S.,  neces- 
sarily extends  to  surveys  of  public  lands  in 
that  State  in  like  manner  as  to  other  public 
land  transactions.  The  Secretary  is  not 
bound  to  accept  and  recognize  for  any  pur- 
pose a  survey  of  the  public  lands  in  Califor- 
nia or  elsewhere  where  there  is  mistake  or 
fraud  in  its  execution  or  approval,  even 
though  the  returns  or  notes  accompanying 
it  show  a  portion  of  the  land  embraced 
therein  to  be  swamp  and  overflowed SOS 

Under  a  stipulation  in  a  lease  by  the  Ter- 
ritory of  New  Mexico  that  the  board  of 
public  lands  of  said  Territory  shall  have 
the  power  to  at  any  time  try  and  determine 
the  question  whether  the  lease  was  pn)cured 
through  false  and  fraudulent  representa- 
tions, said  board  has  authority,  without  the 
intervention  of  a  court,  to  terminate  the 
lease  upon  a  satisfactory  showing  that  it 
was  so  procured 341 

In  the  absence  of  further  legislation,  the 
officers  named  in  section  8  of  the  act  of 
June  21, 1898,  making  certain  grants  of  lauds 
to  the  Territorj'  of  New  Mexico,  will  con- 
tinue a  commission  for  the  selection  of  "all 
grants  of  land  made  in  quantity  or  as  in- 
demnity" by  said  act,  until  its  prescribed 
duty  has  been  fully  performed;  but  the  ap- 
propriation made  by  section  11  of  said  act, 
"  for  the  purpose  of  paying  the  expense  of 
the  selection  and  segregation  "  of  the  lands 
granted,  including  compensation  to  the 
corambssion,  having  l)een  exhausted,  the 
Department  is  precluded  from  making  any 
further  disbursement  for  compensation  to 
or  expenses  Incurred  by  the  commission...  261 

Circular  of  August  1, 1898,  with  respect  to 
the  disbursement  of  the  appropriation  made 
by  section  11  of  said  act,  annulled  and  dis- 
continued, and  the  rules  and  regulations  of 
July  20.  1898,  governing  the  selections  of 
land  in  the  Territory  of  New  Mexico  under 
said  act  of  June  21, 1898,  continued  in  force 
and  elTect 261 

Statutett. 

See  Acts  of  Congress  and  Reinsed  Statutes 
cited  and  construed,  pages  XIX  and  XXII. 

Surve) . 

The  general  law  governing  the  survey  and 
subdivision  of  the  public  lands  makes  the 
same  and  the  quantity  of  land  as  stated 
therein,  when  duly  returned  and  approved, 
^  conclusive  for  the  purpose  of  the  disposal 
of  the  lands 64 

Section  2401  of  the  Re\ised  Statutes  as 
amended  by  the  act  of  August  20,  1894,  does 
not  authorize  the  survey  of  fragmentary 
portions  of  a  township,  but  authorizes  only 
the  survey  of  entire  townships 77 
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Pace. 

A  purchaser  of  alleged  swamp  and  over- 
flowed land  from  the  State  of  California 
after  survey  but  before  legal  title  had  passed 
to  the  State  by  certification  under  section 
2488,  R.  S.,  takes  it  subject  to  the  power  of 
the  Secretarj'  of  the  Interior  to  reject  the 
survey,  if  not  a  lawful  one,  and  to  require 
that  a  correct  survey  be  made 803 

Where  a  fractional  section  in  California 
has  been  described  differently  under  the 
original  survey  of  April  27,  1869,  and  the 
Carpenter  survey  of  April  6, 1894,  and  selec- 
tion thereof  is  made  by  a  railroad  company, 
as  indemnity,  under  the  description  given 
in  the  original  survey,  such  selection  should 
be  considered  tis  a  selection  of  the  tract  as 
described  under  the  later  8ur\'ey,  and  pat- 
ent should  issue  accordingly 272 

In  the  absence  of  express  provision  In 
section  24?8,  R.  S.,  giving  to  the  surveyor- 
general  final  authority  over  surveys  in  Cal- 
ifornia, the  power  of  supervision  and  direc- 
tion lodged  in  the  Commissioner  of  the 
General  Land  Office  and  the  Secretary  of 
the  Interior  by  sections  441,  453,  and  2478, 
R.  S.,  necessarily  extends  to  surveys  of 
publfc  lands  in  that  State  in  like  manner 
as  to  other  public  land  transactions.  The 
Secretary  is  not  bound  to  accept  and  recog- 
nize for  any  purpose  a  survey  of  the  public 
lands  in  California  or  elsewhere  where 
there  is  mistake  or  fraud  in  its  execution 
or  approval,  even  though  the  returns  or 
notes  accompanying  it  show  a  portion  of 
the  land  embraced  therein  to  be  swamp 
and  overflowed 303 

Sivanip  l^and. 

In  the  absence  of  express  provision  in 
section  2488,  R.  S.,  giving  to  the  surveyor- 
general  final  authority  over  surveys  in  Cal- 
ifornia, the  power  of  supervision  and  direc- 
tion lodged  in  the  Commissioner  of  the 
General  Land  Office  and  the  Secretary  of 
the  Interior  by  sections  441,  463,  and  2478, 
R.  S.,  necessarily  extends  to  surveys  of 
public  lands  in  that  State  in  like  manner 
as  to  other  public  land  transactions.  The 
Secretary  is  not  bound  to  accept  and  recog- 
nize for  any  purpose  a  survey  of  the  public 
lands  in  California  or  elsewhere  where 
there  is  mistake  or  fraud  in  its  execution 
or  approval,  even  though  the  returns  or 
notes  accompanying  it  show  a  portion  of 
the  land  embraced  therein  to  be  swamp 
and  overflowed 303 

A  purchaser  of  alleged  swamp  and  over- 
flowed land  from  the  State  of  California 
after  survey  but  before  legal  title  had  passed 
to  the  State  by  certification  under  section 
2488,  R.  S.,  takes  it  subject  to  the  power  of 
the  Secretary  of  the  Interior  to  reject  the 
survey,  if  not  a  lawful  one,  and  to  require 
that  a  correct  survey  be  made 303 

Timber  and  Stone  Act. 

Lands  in  the  Bitter  Root  Valley  opened 
to  settlement  by  the  act  of  June  5, 1872,  are 


not  subject  to  entrj-  under 24S 

Lands  as  to  which  any  bona  fide  claim  Is 
asserted  under  any  law  of  the  United  States 
other  than  the  act  of  June  3, 1878,  or  upon 
which  there  is  situated  any  mining  claim, 
or  which  contain  mining  or  other  improve- 
ments, except  for  ditch  or  canal  purposes, 
save  such  as  were  made  by  or  belong  to  the 
applicant,  are  not  subject  to  sale  or  pur- 
chase under  said  act 408 

Old  excavations  or  unoccupied  cabins, 
situated  on  abandoned  mineral  locations, 
are  not  such  "mining  or  other  improve- 
ments" as  will  except  the  land  upon  which 
they  are  located  from  purchase  as  timber 
land  under  the  act  of  June  3,  1878,  as 
amended  by  the  act  of  August  4, 1892 264 

The  word  "  timber"  as  used  in  section  1 
of  the  act  of  June  3,  1878,  includes  such 
trees,  regardless  of  their  dimensions,  as  may 
be  used  in  erecting  buildings  or  irrigation 
works,  constructing  railroads,  tramways,  or 
canals,  building  fences  or  corrals,  timber- 
ing mining  shafts  or  tunnels,  or  which  may 
be  utilized  in  the  manufacture  of  any  use- 
ful article  264 

In  a  controversy  between  conflicting 
claimants  to  the  s^e  land,  arising  upon 
protest  by  a  mineral  locator  against  an  appli- 
cation to  purchase  under  the  act  of  June  3, 
1878  (amended  by  the  act  of  August  4, 1892), 
where  it  appears  that  the  land,  when  sur- 
veyed, was  returned  as  of  little  if  any  value 
for  agricultural  purposes  and  chiefly  valu- 
able for  the  timber  thereon,  and  the  final 
proof  submitted  In  support  of  such  appli- 
cation appears  to  be  sufficient  in  form  and 
substance,  the  burden  of  proof  at  a  hearing 
upon  such  protest  rests  upon  the  protestant .  400 

Where  in  such  a  case  the  evidence  falls  to 
show  that  the  land  in  controversy  contains 
valuable  deposits  of  mineral,  and  it  appears 
that  the  discovery  on  the  strength  of  which 
the  mineral  location  was  made  consisted  of 
the  digging  of  a  prospect  hole  to  the  depth 
of  10  feet,  in  which  about  2  cents'  worth 
of  gold  was  found,  and  ample  time  and  op- 
portunity were  afforded  prior  to  the  hear- 
ing to  test  the  extent  and  value  of  the 
alleged  mineral  deposits,  without  any  sys- 
tematic or  continuous  prospecting  or  work- 
ing of  the  claim  having  been  done,  it  can 
not  be  held  that  such  a  location  is  a  min- 
ing claim  within  the  meaning  of  said  act 
of  Junes,  1878 400 

Timber  Cutting:. 

The  act  of  July  1,  1898,  conferred  upon 
residents  of  the  State  of  Idaho  the  same 
right  to  cut  and  remove  timber  from  lands 
within  the  limits  prescribed  by  said  act,  in 
the  State  of  Wyoming,  whether  reserved  or 
unreserved,  as  was  enjoyed  by  the  resi- 
dents of  Wyoming  under  the  acts  of  March 
3, 1891,  and  June  4, 1897 412 

Toil  Road. 

See  Rifghi  of  Way. 
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Wa^on  Road  Orant. 

Circular  of  September  22, 1902,  under  acts 
of  June  22, 1874,  August  29, 1890,  and  July  1, 
1902,  relative  to  settlers  on  railroad  and 
wagon  road  grants 421 

The  proTislona  of  the  act  of  June  22, 1874, 
relating  to  the  adjustment  of  railroad  land 
grants,  can  not  be  applied  in  the  adjust- 
ment of  conflicting  claims  to  lands  within 
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Circular  of  February  18,  1896  (27  L.*D., 
218),  respecting  location  and  assignment  of 
military  bounty  land,  reapproved  and  re- 
printed in  pamphlet  form,  without  change 
except  the  substitution  of  rule  11  as 
amended  July  6, 1898  (27  L.  D.,  234) 277 
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The  genera)  provision  in  the  act  of  August 
80,  1890,  limiting  the  amount  of  land  to 
which  title  may  be  acquired  by  any  one 
person,  under  the  public  land  laws,  to  ^0 
acres  has  no  application  to  the  location  of 
military  bounty  land  warrants  held  by  as- 
signment under  the  special  provisions  of 

section  2414  of  the  Revised  Statutes 399 

The  owners  of  bounty  land  warrants  is- 
sued under  the  act  of  March  3. 1855,  which 
provides  for  the  location  of  such  warrants 
upon  any  lands  of  the  United  States  subject 
to  private  entry,  have  the  same  rights  with 
reference  to  the  location  thereof  as  they 
would  have  had  if  the  act  of  March  2, 1889. 
restricting  the  sale  of  public  lands  at  private 
entry  to  the  State  of  Missouri,  had  not  been 
passed 222 
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